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JUDICIAL  NOMINATIONS  OF  PAUL  BORMAN, 
DENISE  COTE,  LEWIS  A.  KAPLAN,  JOHN 
KOELTL,  AND  ROSEMARY  S.  POOLER,  TO  BE 
U.S.  DISTRICT  JUDGES 


TUESDAY,  JUNE  21,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:02  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Carol  Moseley- 
Braun  presiding. 

OPENING  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Good  afternoon.  This  hearing  will 
come  to  order.  This  afternoon,  the  Judiciary  Committee  will  con- 
duct a  hearing  on  the  following  judicial  nominees:  Paul  Borman,  to 
be  district  judge  for  the  Eastern  District  of  Michigan;  Denise  Cote, 
to  be  district  judge  for  the  Southern  District  of  New  York;  Lewis 
Kaplan,  to  be  district  judge  for  the  Southern  District  of  New  York; 
John  Koeltl,  to  be  district  judge  for  the  Southern  District  of  New 
York;  and  Judge  Rosemary  Pooler,  to  be  district  judge  for  the 
Northern  District  of  New  York. 

As  is  customary,  we  will  hear  first  from  Senators  and  Represent- 
atives who  wish  to  introduce  nominees  to  the  committee,  but  before 
we  turn  to  them  let  me  state  for  the  record  that  each  nominee  has 
completed  a  detailed  questionnaire  on  his  or  her  qualifications,  ex- 
perience, finances,  and  philosophy.  The  portions  of  the  question- 
naire available  to  the  public  will  be  printed  in  the  record  of  this 
hearing. 

We  will  keep  the  record  open  for  a  limited  time  for  any  other 
written  testimony  submitted  to  the  committee  and  just  in  case 
members  of  the  committee  would  like  to  submit  written  questions. 
And,  of  course,  will  place  in  the  record  the  full  introductory  state- 
ments of  the  home  State  Senators. 

As  I  am  the  only  member  of  the  committee  here  today,  we  have 
a  very  distinguished  group  of  Senators  and  Members  of  Congress 
with  us  today  and  I  think  it  would  be  appropriate  to  start  with 
them. 

So  that  you  are  aware  of  the  process,  we  will  bifurcate  the  hear- 
ing. First,  we  will  call  the  Senators  up  with  their  nominees  so  that 
they  may  introduce  the  nominees,  without  asking  questions.  Those 
nominees  will  be  dismissed.  After  all  the  members  have  spoken,  we 

(1) 


will  then  bring  the  nominees  back  up  for  a  round  of  questions, 
should  questions  in  order  or  should  members  want  to  pose  them. 

I  understand  that  Senator  Moynihan  would  like  to  introduce  Ms. 
Cote,  Mr.  Kaplan,  Mr.  Koeltl,  and  Judge  Pooler. 

Senator  Moynihan. 

STATEMENT  OF  HON.  DANIEL  PATRICK  MOYNIHAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  YORK 

Senator  Moynihan.  If  it  please  the  Chair,  I  will  ask  our  distin- 
guished nominees  to  come  forward:  Judge  Pooler,  Mr.  Koeltl,  Mr. 
Kaplan,  and  Ms.  Cote. 

I  would  like  a  photograph  of  this,  if  you  didn't  mind.  We  haven't 
had  four  judges  at  one  time  in  the  history  of  this— do  you  see  what 
wonders  you  command.  Madam  Chair? 

Senator  Moseley-Braun.  I  daresay.  Senator  Moynihan,  it  is 
what  wonders  you  command.  [Laughter.] 

Senator  Moynihan.  Let  me  introduce,  if  I  may,  first.  Judge 
Pooler,  who  is  a  distinguished  citizen  of  upstate  New  York,  of  Syra- 
cuse. She  is  in  the  fifth  department  of  our  State  judicial  system. 
She  is  formerly  a  member  of  the  Public  Service  Commission,  which 
is  a  very  high  trust  in  New  York  State.  It  goes  back  to  Al  Smith 
and  is  one  of  the  more  prestigious  of  positions,  and  we  are  very 
proud  to  have  her  nominated  for  the  bench  by  President  Clinton. 

Mr.  Koeltl  is  an  attorney  in  private  practice  in  New  York,  and 
a  most  distinguished  one  indeed.  If  I  might  just  say.  Madam  Chair, 
that  accompanying  him — he  clerked  for  that  most  eminent  of  Su- 
preme Court  Justices,  Potter  Stewart,  and  Mrs.  Potter  Stewart  is 
in  the  room. 

Senator  Moseley-Braun.  We  would  like  to  welcome  Mrs.  Stew- 
art. 

Senator  Moynihan.  Denise  Cote  is  the  chief  of  the  criminal  divi- 
sion of  the  Southern  District  of  New  York,  where  I  am  sorry  to  say 
she  is  fully  occupied,  as  is  customary  in  the  Southern  District  of 
New  York;  a  most  distinguished  career  in  the  U.S.  attorney's  office 
and  now  progressing  to  the  Federal  bench,  if  it  please  this  distin- 
guished Judiciary  Committee. 

Finally,  Mr.  Lewis  Kaplan,  again,  is  a  person  in  the  private  prac- 
tice of  law  in  Manhattan;  a  most  distinguished  career. 

Each  of  these  nominees  comes  before  you,  Madam  Chair,  as  a  se- 
lection in  the  first  instance  by  a  bipartisan  committee  in  New  York, 
not  made  up  entirely  of  lawyers,  but  with  a  few  citizens  as  well, 
and  I  commend  them  to  you  most  heartily  and  thank  you  for  your 
great  courtesy. 

Senator  Moseley-Braun.  We  have  been  joined,  Senator  Moy- 
nihan, by  Congresswoman  Nita  Lowey,  and  again  I  congratulate 
you  on  your  nominees. 

STATEMENT  OF  HON.  NITA  M.  LOWEY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Representative  LowEY.  Well,  thank  you  very  much,  and  I  am 
honored  and  privileged,  Madam  Chair,  to  be  here  to  join  our  es- 
teemed Senator  in  recommending  these  candidates  to  you.  I  have 
had  the  privilege  of  knowing  John  Koeltl  for  many  years  and  that 
there  isn't  a  question  in  my  mind  that  he  will  be  an  outstanding 
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candidate  for  the  Federal  bench.  Not  only  is  John  a  man  of  integ- 
rity, but  he  is  a  man  of  caring  and  compassion,  one  who  listens, 
one  who  understands,  one  who  is  committed  to  doing  the  right 
thing. 

Beyond  his  personal  character,  John  will  bring  to  the  bench  ex- 
tensive experience.  We  are  indeed  fortunate  to  have  a  person  who 
is  esteemed  by  the  New  York  bar,  who  is  esteemed  by  everyone 
who  has  come  in  contact  with  John  both  professionally  and  person- 
ally, and  as  I  mentioned  before,  most  importantly  to  have  a  person 
who  has  the  character,  the  commitment,  and  the  honesty  to  do  the 
right  thing,  who  understands  what  it  is  to  work  with  the  average 
person,  who  understands  what  the  responsibilities  of  justice  are. 

I  am  sitting  next  to  an  old  friend,  Rosemary  Pooler,  and  so  I 
can't  tell  you  what  a  special  pleasure  it  is  for  me,  even  though  I 
am  not  her  Congresswoman.  But  I  feel  that  having  worked  together 
in  so  many  different  areas,  Rosemary  is  a  fighter,  a  fighter  not  only 
for  women,  but  the  average  person,  and  so  it  is  indeed  an  honor 
for  me  to  be  here  at  this  time  with  Rosemary,  also. 

So  I  thank  you  very  much.  Senator,  for  bringing  all  these  can- 
didates before  us.  Thank  you.  Madam  Chair.  It  is  indeed  an  honor 
for  me  to  be  here  today. 

Thank  you. 

Senator  Moseley-Braun.  Thank  you  very  much.  Congress- 
woman. 

Again,  as  I  indicated,  we  will  bifurcate  this  hearing.  I  under- 
stand we  have  a  vote  today  at  2:15. 

Senator  MOYNIHAN.  Senator  Levin  is  here,  of  course. 

Senator  Moseley-Braun.  Yes,  of  course. 

Senator  MOYNIHAN.  We  thank  the  Chair  most  respectfully. 

Senator  Moseley-Braun.  Again,  thank  you  very  much,  and  con- 
gratulations to  the  nominees.  We  will  revisit  the  process  after  we 
have  finished  with  introductions. 

Senator  Levin. 

STATEMENT  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  MICHIGAN 

Senator  Levin.  Thank  you,  Madam  Chair.  I  feel  a  little  embar- 
rassed having  only  one  candidate  here.  [Laughter.] 

But  we  will  do  the  best  we  can.  Paul  Borman  is  that  candidate. 
I  have  known  Paul  for  over  3  decades  now,  and  so  I  can  personally 
vouch  for  his  qualifications  to  be  a  district  judge. 

Like  New  York,  we  also  have  a  screening  committee  and  Paul 
Borman  was  one  of  those  candidates  who  came  through  that 
screening  process.  Senator  Riegle  and  I  selected  him  from  that 
group,  and  were  proud  to  do  so. 

Paul  Borman  has  had  vast  experiences  as  a  lawyer.  In  the  early 
part  of  his  career,  he  was  active  in  civil  rights  law.  He  was  on  the 
U.S.  Commission  on  Civil  Rights  in  the  early  1960's.  He  was  spe- 
cial attorney  for  the  mayor  of  the  city  of  Detroit.  He  has  taught  law 
extensively.  He  has  written  extensively.  He  has  been  very  active  in 
bar  association  duties  nationally.  He  has  been  the  Federal  defender 
representing  indigents  in  Detroit  since  1979.  He  has  the  right  tem- 
perament to  be  a  judge.  He  is  openminded,  he  is  compassionate.  He 
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will  make  a  fine  district  court  judge  and  we  recommend  him  very 
strongly  to  this  committee  and  to  you  personally. 

Senator  Moseley-Braun.  Thank  you  very  much,  Senator  Levin. 
Well,  Senator  Levin,  in  light  of  the  fact  that — well,  for  several  rea- 
sons, Mr.  Borman  will  be  the  first  nominee  that  we  will  take  up. 
I  know,  in  light  of  your  busy  schedule,  unless  you  would  like  to  sit 
through  the  questions 

Senator  Levin.  Thank  you,  and  he  is  here,  also,  with  his  daugh- 
ter, Johanna,  whom  I  am  sure  he  will  want  to  introduce  to  you,  but 
I  will  let  him  have  that  treat. 

Senator  Moseley-Braun.  Thank  you  very  much.  Thank  you, 
Senator  Levin. 

Well,  Mr.  Borman,  as  they  say,  the  last  shall  be  first,  and  here 
you  are.  You  have  been  nominated  to  be  district  judge  for  the  East- 
ern District  of  Michigan.  Would  you  please  raise  your  right  hand? 

Do  you  swear  that  the  testimony  you  will  give  in  this  proceeding 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth? 

Mr.  Borman.  I  do. 

Senator  Moseley-Braun.  Mr.  Borman,  at  this  point  it  would  be 
appropriate,  I  think,  if  there  are  any  members  of  your  family  here 
with  you  today 

TESTIMONY  OF  PAUL  BORMAN,  DETROIT,  MI,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  MICfflGAN 

Mr.  Borman.  Yes;  my  daughter,  Johanna  Borman,  is  here. 

Senator  Moseley-Braun.  Welcome. 

Let  me  digress  for  a  minute.  These  hearings  take  place,  as  you 
are  no  doubt  aware,  under  article  II  of  the  Constitution  that  calls 
on  the  Senate  to  advise  and  consent  with  regard  to  nominations. 
At  this  point,  because  the  process  is  such  a  detailed  one,  with  the 
information  that  you  have  presented  to  the  Justice  Department 
and  all  of  those  steps,  most  of  the  information  is  currently  before 
the  committee. 

I  don't  know  if  there  are  written  questions  from  any  of  the  other 
members  of  the  committee,  and  so  it  is  my  singular  pleasure  to  be 
able  to  preside  over  this  session  this  afternoon.  So,  in  that  regard, 
Mr.  Borman,  there  are  just  a  couple  of  questions  that  have  been 
recommended  to  put  to  you.  We  have  a  vote  scheduled  at  2:15,  but 
we  will  do  our  level  best  to  get  through  all  five  of  the  nominations 
and  conclude  this  today.  I  know  the  nominees  would  like  nothing 
better  than  to  have  this  concluded  today,  and  so  we  will  try  to  get 
through  it  before  the  bell  sounds  for  the  vote. 

QUESTIONING  BY  SENATOR  MOSELEY-BRAUN 

As  chief  Federal  defender  in  Detroit,  MI,  for  the  past  14  years, 
you  have  worked  daily  to  provide  legal  representation  to  indigent 
defendants  in  the  Detroit  Federal  courts.  You  have  also  been  an  ac- 
tive fundraiser  on  behalf  of  several  organizations  that  provide  serv- 
ices to  disadvantaged  people  of  all  backgrounds. 

So  I  would  like  to  ask  you  what  role,  if  any,  do  you  think  a  judge 
has  in  ensuring  that  the  poor  and  disadvantaged  have  access  to  the 
legal  system. 

Mr.  Borman.  Well,  Madam  Chair,  the  words  over  the  Supreme 
Court  say  "equal  justice  under  law,"  and  I  am  very  committed  that 


all  individuals  shall  have  the  right  to  equal  justice  under  law.  I 
think  that  effectiveness  of  counsel  on  both  sides  is  very  important, 
and  particularly  in  criminal  cases  it  is  guaranteed  by  the  sixth 
amendment,  and  I  think  that  as  a  judge  I  would  assure  that  indi- 
viduals have  equal  justice  under  law. 

Senator  Moseley-Braun.  There  has  been  a  great  deal  of  atten- 
tion paid  to  the  Federal  courts'  increased  caseloads  and  the  result- 
ing problem  of  docket  backlog.  This  backlog  has  had  an  adverse  ef- 
fect on  litigants  before  the  court,  who  in  some  cases  have  been 
forced  to  suffer  at  least  some  delay  in  the  resolution  of  their  claim. 

If  confirmed,  what  steps  will  you  take  to  ensure  that  your  docket 
progresses  at  as  quick  a  pace  as  is  fair  and  reasonable? 

Mr.  BORMAN.  Well,  I  think  the  judge  should  be  involved  in 
calendaring  and  getting  hearings  held,  and  also  in  case  manage- 
ment to  have  the  parties  come  in  and  to  go  over  and  to  stay  on  top 
of  each  case  and  not  delegate  to  a  clerk  or  someone  else  just  to  call 
the  lawyers  to  find  out  what  is  going  on. 

At  the  same  time,  the  judge  should  not  take  over  the  case  from 
the  lawyers,  but  I  think  the  judge's  not  just  watchful  eye,  but  call- 
ing the  lawyers  in  to  make  sure  that  the  case  is  progressing  is  im- 
portant. I  am  activist  in  terms  of  that  issue  of  making  sure  that 
cases  are  progressing. 

Senator  Moseley-Braun.  Rule  11  of  the  Federal  Rules  of  Civil 
Procedure  allows  judges  to  impose  sanctions  against  lawyers  or 
parties  who  file  frivolous  lawsuits.  Recently,  there  has  been  a  lot 
of  debate  over  the  courts'  increased  willingness  to  use  rule  11. 
Some  lawyers  argue  that  the  rule  is  being  applied  to  chill  pursuit 
of  creative  arguments  in  developing  areas  of  the  law. 

How  do  you  view,  or  how  would  you  respond  to  concerns  about 
the  imposition  of  rule  1 1  sanctions? 

Mr.  BoRMAN.  Well,  I  think.  Madam  Senator,  that  you  set  forth 
a  very  important  point  that  the  law  is  there.  It  can  be  used  in  ex- 
treme cases,  but  it  should  not  be  used  to  prevent  individuals  from 
having  access  to  the  courts  or  trying  to  scare  individuals  from  filing 
lawsuits  that  should  be  brought. 

Sometimes,  where  an  individual  has  an  attorney  who  may  not 
cross  all  the  t's  and  dot  all  the  i's,  at  the  same  time  they  have  a 
meritorious  lawsuit  and  I  think  the  judge  should  ascertain  that 
and  not  take  out  on  the  client  the  fact  that  a  lawyer  may  not  be 
doing  everything  in  the  appropriate  way  if  the  case  is  an  appro- 
priate case  for  the  Federal  courts. 

In  some  cases,  sanctions  are  appropriate,  but  I  think  the  term 
"slow  to  anger" — again,  would  be  slow  to  impose  sanctions  would 
be  good. 

Senator  Moseley-Braun.  Sometimes,  district  court  judges  are 
faced  with  applying  a  decision  of  the  court  of  appeals  with  which 
they  personally  or  intellectually  or  for  whatever  other  reason  might 
disagree.  If  confirmed  as  a  district  court  judge,  would  you  have  any 
difficulty  applying  or  enforcing  precedents  established  by  the  Court 
of  Appeals  for  the  Sixth  Circuit  even  in  those  cases  in  which  you 
disagree  with  that  precedent? 

Mr.  Borman.  No,  Your  Honor.  I  believe  that  when  I  take  the 
oath,  that  is  what  I  am  taking  an  oath  to  do  and.  Senator  Braun, 
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I  would  follow  the  precedent  of  the  Supreme  Court  and  the  law  of 
my  circuit. 

Senator  Moseley-Braun.  With  that,  Judge  Borman — I  kind  of 
jumped  the  gun,  didn't  I?  [Laughter.] 

Mr.  Borman,  that  is  all  right  by  you. 

I  want  to  thank  you  again  for  being  here  today  and  thank  you 
for  going  through — I  know  it  has  been  a  difficult  process.  It  is  al- 
ways shocking  to  nominees  who  have  not  been  engaged  in  the  Fed- 
eral vetting  process  to  go  through  it,  but  I  hope  it  has  been  as  pain- 
less as  possible. 

Your  distinguished  senior  Senator  has  just  arrived,  my  chairman 
of  the  Banking  Committee.  Senator  Riegle,  we  were  just  about  to 
conclude  with  Mr.  Borman.  If  you  would  like  to  make  your  intro- 
duction at  this  point,  it  would  be  appropriate. 

STATEMENT  OF  HON.  DONALD  W.  RIEGLE,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MICHIGAN 

Senator  Riegle.  Thank  you  very  much.  It  is  a  delight  to  see  you 
chairing  today's  hearing. 

I  want  to  add  my  voice  to  the  remarks  that  I  know  Carl  Levin 
made  just  prior  to  my  coming.  This  is  a  very  fortunate  day  for  our 
country,  to  have  Paul  Borman  sitting  here  on  the  verge  of  an  ap- 
pointment to  such  an  important  judicial  position.  I  think  whenever 
we  select  people  for  lifetime  appointments,  which  are  rare  in  our 
system,  there  is  a  standard  of  excellence  that  has  to  be  met  that 
is  unusual  and  above  what  we  normally  apply  in  cases  of  people 
seeking  other  kinds  of  public  service  assignments. 

I  think  it  takes  an  extraordinary  degree  of  self-understanding 
and  a  measured  personality  to  wield  that  kind  of  tremendous 
power  in  a  fashion  that  respects  the  law  and  respects  individual 
rights,  the  balance  that  we  need  to  strike  within  our  judicial  sys- 
tem. 

Paul  Borman  brings  exceptional  professional  qualifications.  He 
has  served  for  15  years  as  the  chief  Federal  defender  for  the  Legal 
Aid  and  Defender  Association  of  Detroit  and  is  in  the  Federal  court 
virtually  every  week.  He  has  been  enormously  active  in  our  com- 
munity in  a  number  of  important  capacities.  He  served  as  an  as- 
sistant dean  and  law  professor  at  Wayne  State  University  Law 
School  for  a  decade,  working  with  young  law  students  there. 

He  was  the  assistant  U.S.  attorney  in  Detroit  in  the  1960's,  in- 
volved in  a  broad  variety  of  cases.  He  has  an  outstanding  civil 
rights  record.  This  is  a  person  for  whom  equal  justice  under  the 
law  is  not  just  a  phrase  as  far  as  he  is  concerned,  but  it  is  part 
of  his  makeup,  part  of  his  sense  for  what  this  country  really  is  all 
about.  He  has  had  a  long  and  active  career  in  terms  of  helping  to 
deal  with  civil  wrongs  in  the  area  of  denial  of  rights,  and  that  is 
part  of  what  makes  him  so  especially  well  qualified. 

His  wife,  Carolyn,  and  his  three  daughters  also  have  been  part 
of  this  adventure  through  these  years  leading  up  until  today,  and 
are,  of  course,  very  much  a  part  of  this  particular  moment,  with  all 
of  the  majesty  that  it  presents  in  terms  of  this  kind  of  an  oppor- 
tunity and  privilege. 

I  would  just  finally  say  I  have  had  the  occasion,  in  representing 
our  State  of  Michigan  for  18  years  in  the  Senate  and  10  years  in 


the  House  of  Representatives,  before  that  to  see  many  individuals 
in  all  kinds  of  situations.  Paul  is  one  of  a  very  small  handful  of 
people  that  I  know  who  brings  the  professional  understanding  and 
knowledge  and  capacity,  with  the  elements  of  heart  and  conscience 
and  decency,  that  you  need  to  have  in  a  public  official  who  inter- 
prets the  laws  of  this  country  in  case  after  case,  circumstance  after 
circumstance. 

I  think  that  to  be  graced  with  the  ability  to  do  that,  with  the  ca- 
pacities of  both  mind  and  heart,  is  a  combination  that  we  don't  see 
every  day.  And  so  this  is  an  exceptional  nominee,  one  I  feel  very 
special  about,  and  I  am  very  privileged  to  have  been  able  to  rec- 
ommend Paul  to  the  President  and  have  the  President  send  his 
nomination  forward. 

I  am  confident  that  this  will  be  one  Federal  judge,  if  confirmed, 
as  I  trust  he  will  be,  who  will  be  a  great  credit  to  the  Federal  judi- 
ciary, to  you  and  I  and  everyone  else  who  has  played  a  part  in 
helping  with  his  nomination.  I  think  we  will  feel  good  about  it  in 
years  to  come. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Riegle, 
and  it  is  indeed  an  honor  to  have  you  here  today. 

I  would  say  that  the  vote  has  started,  and  so  we  should  probably 
get  over  and  do  that.  Mr.  Borman,  again,  congratulations  to  you 
and  thank  you  very  much. 

To  the  New  York  contingent,  we  will  have  to  recess  until  after 
the  vote,  and  I  will  try  to  get  back  as  quickly  as  I  can  so  that  we 
can  conclude  with  your  nominations  as  quickly  as  we  can.  Thank 
you  again. 

The  hearing  is  recessed. 

[Recess.] 

Senator  Moseley-Braun.  The  hearing  of  the  Judiciary  Commit- 
tee will  commence  again.  Thank  you  very  much  for  your  patience. 
We  had  two  votes  back  to  back  and  we  will  now  be  able  to  resume 
the  hearing. 

I  guess  our  next  nominee  is  Denise  Cote. 

Ms.  Cote,  would  you  stand  and  be  sworn? 

Do  you  swear  that  the  testimony  you  shall  give  in  this  proceed- 
ing shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth? 

Ms.  Cote.  Yes. 

Senator  Moseley-Braun.  Ms.  Cote,  if  you  have  any  members  of 
your  family  or  friends  with  you  today,  this  would  be  a  nice  time 
to  introduce  them. 

TESTIMONY  OF  DENISE  COTE,  NEW  YORK,  NY,  TO  BE  U.S.  DIS- 
TRICT JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Ms.  Cote.  Thank  you.  Senator.  My  husband,  Howard  Maltby,  is 
with  me,  as  his  son,  Jeremy  Maltby,  my  stepson.  A  good  friend  of 
mine  and  a  law  school  classmate,  Marian  Scheuer  Sofaer,  is  with 
me. 

QUESTIONING  BY  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Welcome. 

Again,  we  have  been  over  how  this  process  is  to  proceed. 
Ms.  Cote,  you  have  worked  in  private  practice  as  an  assistant 
U.S.  attorney  in  New  York  and  you  have  taught  or  guest-lectured 
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at  a  number  of  schools,  including  Harvard,  Columbia,  and  New 
York  University.  In  1991,  you  became  chief  of  the  criminal  division 
of  the  U.S.  attorney's  office  and  you  are  now  a  special  assistant  to 
the  Attorney  General  for  the  Criminal  Division  at  the  Department 
of  Justice. 

In  what  ways  do  you  believe  that  your  experience  has  prepared 
you  for  a  position  as  a  district  court  judge? 

Ms.  Cote.  Well,  Senator,  if  I  am  fortunate  enough  to  be  con- 
firmed, I  believe  the  parts  of  my  experience  that  will  help  me  per- 
form the  job  will  be  the  intensive  litigation  experience  I  have  had. 
I  have  basically  been  a  litigator  since  graduating  from  law  school 
and  finishing  a  clerkship. 

I  have  worked  both  as  a  government  prosecutor  and  for  7  years 
as  a  criminal  defense  lawyer.  I  have  worked  in  private  practice 
with  a  major  New  York  firm  and  I  have  worked  for  the  Govern- 
ment in  the  U.S.  attorney's  office.  So,  I  believe  all  of  that  experi- 
ence will  be  of  enormous  assistance  to  me  should  I  become  a  judge. 

Senator  Moseley-Braun.  Your  background,  however,  is  pri- 
marily in  criminal  law. 

Ms.  Cote.  Yes,  it  is. 

Senator  Moseley-Braun.  So  the  question  becomes,  with  regard 
to  those  areas  of  the  law  with  which  you  may  lack  experience,  how 
do  you  plan  to  familiarize  yourself  with  those  areas  of  the  law 
while  a  sitting  judge? 

Ms.  Cote.  In  all  honesty,  one  of  the  things  that  appeals  to  me 
most  about  this  job,  if  I  am  fortunate  enough  to  have  it,  is  the 
chance  to  learn  new  areas  of  the  law  that  I  am  less  familiar  with. 
During  my  7  years  in  private  practice,  I  did  conduct  civil  litigation 
and  handled  a  number  of  cases  in  antitrust,  contract,  trademark 
areas,  but  obviously  there  are  many  areas  of  the  law  that  I  am  less 
familiar  with  than  a  judge  should  be  and  I  am  looking  forward  to 
learning  about  them  either  by  reading  the  cases,  talking  to  my  fel- 
low judges  who  have  more  experience  in  the  area,  or  studying 
through  the  Federal  Judicial  Center  and  otherwise. 

Senator  Moseley-Braun.  You  indicated  in  your  questionnaire 
that  while  you  were  in  private  practice,  you  were  the  first  partner 
in  charge  of  the  firm's  battered  women's  project. 

Ms.  Cote.  Yes. 

Senator  Moseley-Braun.  I  guess  the  question  would  be,  then, 
how  do  you  see  the  role  of  pro  bono  work  in  terms  of  the  legal  pro- 
fession? Do  you  see  it  as  being  something  important  that  people  do? 
Is  there  an3^hing  that  you  see  that  you  could  advance  pro  bono  ac- 
tivities from  your  position  on  the  bench? 

Ms.  Cote.  Well,  Senator,  I  absolutely  do  believe  that  pro  bono 
work  is  critical.  I  think  it  should  be  encouraged  in  law  school  that 
when  students  are  in  law  school  they  learn  about  the  value  and  im- 
portance, and  also  the  range  of  opportunities  that  will  really  enrich 
their  lives  as  lawyers.  I  think  law  firms,  large  and  small,  should 
be  encouraged  to  play  an  active  role  in  encouraging  their  members 
to  participate,  and  I  think  judges,  in  speaking  about  the  impor- 
tance of  pro  bono  work,  can  play  a  role  also  in  emphasizing  it  for 
the  entire  profession. 

Senator  Moseley-Braun.  Do  you  believe  that  a  voluntary  system 
is  to  be  preferred,  or  would  a  mandatory  one  be  appropriate? 


Ms.  Cote.  I  personally  support  a  voluntary  system,  but  that 
would  also  entail,  as  I  have  indicated  before,  strong  guidance  from 
the  bar,  from  law  schools,  and  from  the  judiciary  to  make  it  clear 
that  it  is  an  important  activity  for  every  lawyer,  even  if  on  a  vol- 
untary basis. 

Senator  Moseley-Braun.  District  judges  are  sometimes  faced 
with  applying  a  decision  of  the  court  of  appeals  with  which  they 
might  disagree.  If  confirmed  as  a  district  court  judge,  would  you 
have  any  difficulty  applying  or  enforcing  precedents  established  by 
the  court  of  appeals  even  in  those  cases  in  which  you  would  dis- 
agree with  them? 

Ms.  Cote.  No,  Senator. 

Senator  Moseley-Braun.  I  have  no  further  questions  for  you. 
Congratulations . 

Ms.  Cote.  Thank  you  very  much.  Senator. 

Senator  Moseley-Braun.  Thank  you,  Ms.  Cote. 

Our  next  nominee  is  Lewis  Kaplan,  who  has  been  nominated  to 
be  district  judge  for  the  Southern  District  of  New  York. 

Mr.  Kaplan,  please  come  forward.  Would  you  raise  your  right 
hand,  please? 

Do  you  swear  that  the  testimony  you  will  give  in  this  proceeding 
shall  be  the  truth,  the  whole  truth,  and  nothing  but? 

Mr.  Kaplan.  I  do.  Senator. 

Senator  Moseley-Braun.  This  would  be  a  nice  time,  Mr.  Kaplan, 
if  you  have  family  or  friends  with  you  today,  for  you  to  introduce 
them. 

TESTIMONY  OF  LEWIS  A.  KAPLAN,  IRVINGTON,  NY,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW 
YORK 

Mr.  Kaplan.  Thank  you.  Senator.  I  am  delighted  to  introduce  my 
wife,  Nancy,  and  my  daughter,  Merrill,  who  are  both  with  me  here. 

questioning  by  senator  moseley-braun 

Senator  Moseley-Braun.  Welcome. 

Mr.  Kaplan,  you  have  written  an  article  and  given  speeches  on 
the  subject  of  RICO,  the  Racketeer-Influenced  and  Corrupt  Organi- 
zation Act. 

Mr.  Kaplan.  Yes. 

Senator  Moseley-Braun.  As  you  know,  this  statute  is  commonly 
used  against  organized  crime  figures,  drug  traffickers,  and  Wall 
Street  criminals.  It  provides  for  harsh  fines,  prison  sentences,  and 
forfeitures  of  earnings  for  people  found  guilty  of  violating  the  law. 

Do  you  have  any  thoughts  on  how  RICO  can  be  used  more  effec- 
tively to  prosecute  and  deter  white-collar  criminal  activity? 

Mr.  Kaplan.  Senator,  I  think  RICO,  as  it  stands,  is  a  powerful 
deterrent  to  white-collar  criminal  activities  because  it  has  been 
used  by  prosecutors  and  by  the  private  bar  to  bring  cases  that  have 
potentially  ruinous  consequences  to  individuals,  and  I  think  it 
serves  that  purpose  admirably. 

Senator  Moseley-Braun.  You  were  a  clerk  to  a  U.S.  court  of  ap- 
peals judge  and  for  many  years  thereafter  have  worked  as  a  civil 
litigator  in  private  practice.  In  what  ways  do  you  think  your  experi- 
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ences  as  a  law  clerk  and  then  as  an  advocate  have  prepared  you 
to  serve  as  a  judge? 

Mr.  Kaplan.  Well,  Senator,  I  had  the  privilege  of  clerking  on  the 
U.S.  Court  of  Appeals  for  the  First  Circuit,  as  you  know,  and  it  was 
then,  as  it  is  now,  a  particularly  distinguished  court  of  appeals.  I 
had  the  opportunity  to  work  with  three  very  fine  jurists  at  that 
time  and  I  think  that  all  of  them  set  an  example  that  I  hope  to 
aspire  to,  if  not  achieve,  and  in  that  respect  it  was  a  most  valuable 
experience. 

With  respect  to  the  aspect  of  your  question  about  my  years  in 
private  practice,  I  hope  to  benefit  from  having  spent  24  years  liti- 
gating in  the  Southern  District  of  New  York  and  having  a  good 
idea  of  what  works  in  that  court  and  what  doesn't  in  terms  of  the 
expeditious  and  appropriate  administration  of  justice. 

Senator  Moseley-Braun.  In  that  20-odd  years,  90  percent  of 
your  practice,  as  I  understand  it,  has  been  in  civil  litigation. 

Mr.  Kaplan.  Yes,  it  has,  Senator. 

Senator  Moseley-Braun.  So  the  question  becomes  the  converse, 
^actually,  of  the  question  I  asked  earlier.  How  would  you  plan  to  fa- 
miliarize yourself  with  those  areas  of  the  law,  particularly  in  the 
criminal  law,  for  which  you  may  not  have  experience? 

Mr.  Kaplan.  Senator,  the  Federal  Judicial  Center  has  some  ex- 
cellent materials  and  programs  which  they  have  been  good  enough 
to  begin  sharing  with  us  already,  and  I  have  been  taking  advan- 
tage of  that  and  I  expect  to  take  even  more  advantage  of  it  as  time 
goes  by.  Quite  a  number  of  sitting  judges  on  the  Southern  District 
have  offered  to  be  helpful  to  me  in  bringing  me  up  to  speed  and 
I  will  impose  on  their  generosity  to  get  the  benefit  of  their  experi- 
ence. 

Senator  Moseley-Braun.  All  right,  and  the  final  question  I  have 
for  you  today  is,  again,  if  you  were  faced  with  a  second  circuit 
precedent  that  controlled  a  matter  before  you,  but  which  you  per- 
sonally or  intellectually  disagreed  with,  how  would  you  reconcile  it? 

Mr.  Kaplan.  Well,  I  don't  think  it  is  a  matter  of  reconciling  and 
I  think  the  job  qualification  is  that  you  apply  it,  and  that  is  pre- 
cisely what  I  would  intend  to  do.  Senator. 

Senator  Moseley-Braun.  All  right.  I  have  no  further  questions 
for  you.  Again,  my  best  wishes  to  you,  Mr.  Kaplan,  and  good  luck. 

Mr.  Kaplan.  Senator,  thank  you  very  much. 

Senator  Moseley-Braun.  We  look  forward  to  a  quick  confirma- 
tion. 

Mr.  Kaplan.  Thank  you.  Senator. 

Senator  Moseley-Braun.  Thank  you. 

Mr.  John  George  Koeltl,  will  you  please  come  forward? 

Mr.  Koeltl,  do  you  swear  that  the  testimony  you  shall  give  in  this 
proceeding  will  be  the  truth,  the  whole  truth,  and  nothing  but? 

Mr.  Koeltl.  I  do,  Senator. 

Senator  Moseley-Braun.  Excuse  me  just  1  second. 

[Pause. 1 

questioning  by  senator  MOSELEY-BRAUN 

Senator  Moseley-Braun.  I  am  sorry  for  the  delay,  although  this 
is  pretty  quick,  isn't  it?  The  staff  is  very  pleased  that  we  are  mov- 
ing right  through  this. 


11 

Mr.  Koeltl,  in  1985  you  wrote  an  article  that  was  critical  of  rul- 
ings made  in  the  Westmoreland  case.  CNN  sought  to  film  and  tele- 
vise the  trial,  but  the  trial  judge  denied  the  TV  station's  petition. 
The  second  circuit  affirmed.  You  were  critical  of  this  ruling,  argu- 
ing that,  "Television  coverage  is  not  disruptive  because  of  the 
amount  of  video  equipment  and  monitors  already  in  the  courtroom 
and  because  of  the  other  electronic  aspects  of  the  trial." 

I  would  like  to  ask  the  question  that,  you  know,  I  am  certain  you 
would  agree  that  having  cameras  in  the  courtroom  requires  a  bal- 
ance between  the  value  of  a  free  press  and  the  interest  in  having 
justice  rendered  fairly  and  without  distortion  resulting  from  press 
intrusion.  Therefore,  the  question  is.  Do  you  believe  that  cameras 
should  be  permitted  in  Federal  courtrooms,  and  what  limits  would 
you  place  on  the  recording  or  the  dissemination  of  court  proceed- 
ings? 

TESTIMONY  OF  JOHN  KOELTL,  NEW  YORK,  NY,  TO  BE  U.S.  DIS- 
TRICT JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Mr.  Koeltl.  Senator,  since  I  wrote  the  article,  the  second  circuit 
and  the  Southern  District  have  a  pilot  program  for  cameras  in  the 
courtroom,  and  as  part  of  the  Southern  District  guidelines  for  cam- 
eras in  the  courtroom  there  are  specific  restrictions  on,  for  exam- 
ple, the  number  of  cameras  in  the  courtroom,  the  type  of  equipment 
that  could  be  used  in  the  courtroom,  the  fact  that  you  have  to  use 
only  natural  light,  and  suggested  equipment  to  be  used. 

There  are  also  important  guidelines  for  the  judge  to  follow  in  at- 
tempting to  balance  the  important  interests  that  are  involved  in 
making  the  decision  whether  to  approve  cameras  in  the  courtroom, 
and  those  individual  considerations  which  are  certainly  appropriate 
for  the  judge  to  consider  would  be  such  items  as,  for  example, 
whether  television  could  harm  any  of  the  participants  in  the  pro- 
ceeding, whether  it  could  be  harmful  to  the  administration  of  jus- 
tice, and  it  also  appropriately  requires  the  judge  to  take  into  ac- 
count any  objections  that  are  filed  by  the  parties  or  witnesses. 

Senator  Moseley-Braun.  Which  gets  to  another  question,  in  a 
way,  I  guess,  and  that  is  the  rule  of  precedent  that  controls  a  mat- 
ter before  you.  If  you  disagreed  with  that  precedent,  how  would  you 
reconcile  that  disagreement? 

Mr.  Koeltl.  As  a  district  court  judge.  Senator,  as  opposed  to 
when  I  wrote  the  article,  I  would  certainly  feel  bound  by  precedent 
and  would  have  no  problem  at  all  following  precedent. 

Senator  Moseley-Braun.  In  recent  years,  there  has  been  a  lot 
said  about  Federal  courts'  increased  caseloads  and  the  resulting 
problem  of  docket  backlog.  The  backlog,  of  course,  can  have  an  ad- 
verse effect  on  litigants  before  the  court,  some  of  whom  are  forced 
to  suffer  delays  in  the  resolution  of  their  claims. 

If  confirmed,  what  steps  would  you  take  to  ensure  that  your 
docket  progresses  as  quickly  as  it  is  fair  and  reasonable? 

Mr.  Koeltl.  Senator,  if  I  am  fortunate  enough  to  be  confirmed, 
I  would  be  energetic  in  overseeing  my  calendar  and  all  of  the  cases 
on  my  calendar.  I  would  have  a  management  conference  at  the  be- 
ginning of  the  case  and  attempt  to  understand  what  the  issues  are 
in  the  case,  attempt  to  understand  whether  any  dispositive  motions 
are  going  to  be  in  the  case,  understand  what  the  discovery  plan  is 
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in  the  case,  and  set  realistic  deadlines  in  the  case.  I  would  also  ex- 
plore with  the  parties  when  the  appropriate  time  to  discuss  the  set- 
tlement or  possible  settlement  of  the  case  would  be  and  the  pos- 
sible tools  that  might  be  available  to  effect  the  settlement  of  the 
case  if  that  is  appropriate  to  effect  the  settlement  of  the  case  if  that 
is  appropriate  in  that  case. 

Senator  Moseley-Braun.  I  had  asked  the  question  earlier  re- 
garding the  role  of  pro  bono  activities  and  I  would  like  your  views, 
Mr.  Koeltl,  on  how  you  see  pro  bono  activities  and  whether  you  be- 
lieve that  they  should  be  voluntary  or  mandatory,  and  to  what  ex- 
tent can  a  sitting  judge  encourage  pro  bono  activities  by  the  bar? 

Mr.  Koeltl.  Senator,  I  believe  that  pro  bono  is  absolutely  a  re- 
sponsibility, and  important,  for  all  members  of  the  bar.  I  believe 
that  it  should  be  encouraged.  In  my  own  practice,  I  have  performed 
a  lot  of  pro  bono  work  and  encouraged  it  in  my  firm.  My  firm  be- 
lieves very  strongly  in  pro  bono  work  and  encourages  it  for  all  peo- 
ple in  the  firm. 

I  think  that  one  of  the  great  challenges,  and  at  the  same  time 
one  of  the  great  aspects  of  the  bar  is  performing  pro  bono  work, 
and  so  I  think  it  is  very  important.  I  would  prefer  to  see  it  kept 
on  a  voluntary  basis  precisely  because  I  think  it  is  an  important 
responsibility  of  lawyers  that  should  be  encouraged. 

With  respect  to  judges,  I  think  that  judges  can  encourage  pro 
bono  work  and  I  have  seen  it  happen,  for  example,  in  the  Southern 
District  where  we  have  a  series  of  cases,  pro  se  cases,  where  the 
judges  have  encouraged  the  private  members  of  the  bar  to  take  on 
those  cases  and  where  judges  have  encouraged  members  of  the  bar 
to  take  on  other  cases  to  assist  the  court.  As  a  judge,  I  would  do 
that.  I  would  encourage  members  of  the  bar  and  I  would  speak 
publicly  on  it. 

Senator  Moseley-Braun.  Well,  thank  you  very  much,  Mr.  Koeltl. 
I  was  remiss.  I  did  not  give  you  an  opportunity  to  introduce  your 
family  and  friends  and  people  who  are  with  you  today,  and  I  think 
this  would  be  an  appropriate  time  to  do  so. 

Mr.  Koeltl.  It  is  my  pleasure.  Senator;  in  the  second  row,  my 
mother,  Mrs.  John  J.  Koeltl,  Jr.,  and  my  sister,  Mrs.  Elsie  Kearns, 
and  in  the  third  row,  my  nieces  and  nephew,  Matthew  Kearns, 
Susan  Kearns,  and  Anne  Marie  Kearns. 

Senator  Moseley-Braun.  Who  is  Anne  Marie? 

Mr.  Koeltl.  Anne  Marie  is  at  the  end  of  the  row.  In  the  second 
row,  it  is  my  honor  and  privilege  that  Mrs.  Potter  Stewart  is  also 
with  me  here  today,  and  she  has  been  introduced  to  you.  Senator. 

Senator  Moseley-Braun.  Yes.  Well,  we  are  very  honored  to  have 
her  with  us  today  as  well. 

Thank  you  very  much,  Mr.  Koeltl. 

Mr.  Koeltl.  Thank  you,  Senator. 

Senator  Moseley-Braun.  Now,  Judge  Rosemary  Pooler. 

Do  you  swear  that  the  testimony  you  will  give  in  this  proceeding 
shall  be  the  truth,  the  whole  truth,  and  nothing  but? 

Judge  Pooler.  I  do. 

Senator  Moseley-Braun.  Judge  Pooler,  I  won't  miss  again. 
Would  you  now  introduce  your  family  and  friends  and  visitors  who 
are  with  you  today? 
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TESTIMONY  OF  ROSEMARY  S.  POOLER,  SYRACUSE,  NY,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF 
NEW  YORK 

Judge  Pooler.  Yes,  Senator,  I  would  be  delighted  to.  My  hus- 
band of  many  years,  William  Pooler,  is  here,  and  a  great,  dear 
friend  of  mine,  Tina  Stoll,  is  here. 

Senator  Moseley-Braun.  We  know  Tina. 

Judge  Pooler.  I  need  to  tell  you  that  my  mother  was  89  last 
week.  My  father  is  going  to  be  88  this  summer,  and  they  decided 
to  save  their  energy  for  a  party  if  I  am  fortunate  enough  to  be  con- 
firmed, but  asked  me  to  tell  you  that.  [Laughter.] 

Senator  Moseley-Braun.  Well,  tell  your  mother  she  can  start 
calling  the  caterer;  she  can  start  her  planning. 

Judge  Pooler.  My  son  is  in  California  and  just  couldn't  get  here, 
and  my  daughter  is  camping  in  the  Ecuadoran  jungles. 

QUESTIONING  BY  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  It  sounds  like  a  fun  family.  Well,  wel- 
come. 

Judge  Pooler,  before  becoming  a  judge  you  had  a  distinguished 
career  in  public  service.  Now  that  you  are  a  New  York  State  Su- 
preme Court  Justice,  you  hear  predominately  civil  matters.  If  con- 
firmed, you  will  face  a  docket  that  includes  a  heavy  criminal  case- 
load, as  well  as  constitutional,  employment,  and  civil  rights  cases. 
How  do  you  intend  to  familiarize  yourself  in  the  areas  of  the  law 
with  which  you  may  presently  lack  familiarity? 

Judge  Pooler.  Senator,  I  want  to  echo  one  of  the  earlier  nomi- 
nee's answers  about  the  Federal  Judicial  Center.  I  also  have  had 
occasion  to  look  at  some  of  their  materials  and  they  are  quite  good 
and  I  expect  to  take  advantage  of  that.  In  addition,  the  Northern 
District  is  a  small  district  and  I  know  each  of  my  colleagues-to-be, 
if  I  am  fortunate  to  be  confirmed,  and  each  one  of  them,  including 
the  senior  judges,  has  asked  me  to  call  on  them  and  I  expect  to  do 
that. 

Also,  you  will  have  noticed  from  my  resume  that  I  wasn't  an  ac- 
tive litigator  before  I  took  the  supreme  court  bench,  and  I  guess 
you  work  hard  when  you  get  there  because  I  think  litigants  are  en- 
titled to  a  judge  who  knows  what  she  is  doing. 

Senator  Moseley-Braun.  I  like  the  way  you  said  "who  knows 
what  she  is  doing." 

During  your  career  in  public  service,  as  well  as  your  experience 
as  a  candidate  for  public  office,  you  have,  no  doubt,  become  aware 
of  the  influence  of  the  press,  particularly  the  broadcast  media.  So 
I  would  put  to  you  the  question  regarding  cameras  in  the  court- 
room that  I  have  previously  asked  Mr.  Koeltl  having  to  do  with  the 
balance  of  the  value  between  free  press  and  having  justice  ren- 
dered fairly  and  without  distortion  resulting  from  press  intrusion. 

Do  you  believe  that  cameras  should  be  permitted  in  Federal 
courtrooms,  and  what  limits  would  you  place  on  the  recording  of 
court  proceedings?  As  a  Federal  judge,  would  you  want  to  allow 
cameras  in  your  courtroom? 

Judge  Pooler.  Well,  as  you  may  know.  New  York  just  completed 
a  very  successful  experiment  on  cameras  in  New  York  State  courts, 
and  I  do  support  it.  I  think  the  people  are  entitled  to  see,  and  I 
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think  it  raises  their  opinion  of  the  administration  of  justice.  I  think 
each  case  should  be  looked  at  if  there  are  problems  with  the  age 
of  witnesses  or  defendants,  or  sensitivity  of  subject  matter.  Those 
discretionary  powers,  as  so  many  do,  should  reside  with  the  judge, 
who  will  administer  and  try  to  balance  between  the  public's  right 
to  know  and  the  needs  in  a  particular  case. 

Senator  Moseley-Braun.  I  understand  that  you  served  as  the 
chair  and  executive  director  of  the  Consumer  Protection  Board  for 
the  city  of  Syracuse,  and  that  you  worked  for  the  New  York  Public 
Interest  Research  Group  and  were  appointed  to  the  Consumer  Pro- 
tection Board  in  New  York.  In  light  of  your  background  in 
consumer  advocacy  issues,  what  is  your  reaction  to  recent  proposals 
that  losers  be  required  to  pay  the  legal  fees  of  winners  in  certain 
types  of  lawsuits? 

Judge  Pooler.  Well,  I  am  troubled  by  that  because  I  wouldn't 
make  access  to  the  courts  just  available  to  wealthy  litigants.  I 
think  there  are  some  methods  that  encourage  settlement,  and  that 
is  one  of  the  advantages  of  having  the  losers  pay  the  costs  of  the 
winners.  If  we  could  avoid  the  expense  of  trial,  we  should  look  at 
all  different  methods,  but  I  would  hate  to  think  that  even  the  poor- 
est among  our  citizens  would  not  have  access  to  the  Federal  courts. 
That  certainly  couldn't  have  been  contemplated  by  the  Framers  of 
our  Constitution. 

Senator  Moseley-Braun.  Then,  finally,  I  would  ask  the  question 
regarding  your  approach  to  precedent.  If  you  are  confirmed,  what 
difficulty,  if  any,  would  you  have  in  applying  or  enforcing  prece- 
dents established  by  the  second  circuit  court,  particularly  in  those 
cases  in  which  you  might  have  another  view  or  disagree  with  that 
precedent? 

Judge  Pooler.  Senator,  I  would  have  no  difficulty.  I  believe  it  is 
the  job  of  the  judge  to  apply  the  precedent. 

Senator  Moseley-Braun.  Thank  you.  Actually,  there  are  other 
questions  here  I  could  ask  you,  but  I  think  that  you  have  suffered 
enough,  and  so  we  will  move  on  and  conclude  the  hearings  with 
you.  Again,  thank  you  very  much  for  being  here. 

Judge  Pooler.  Thank  you.  Senator. 

Senator  Moseley-Braun.  I  would  want  to  announce  to  everyone 
that  the  Republican  members  of  the  committee  may  have  written 
questions  for  the  record,  and  so  the  record  will  be  kept  open. 

Senator  D'Amato  has  submitted  written  statements  for  the 
record  on  the  nominations  of  Judge  Pooler,  Ms.  Cote,  John  Koeltl, 
and  Lewis  Kaplan,  and  so  those  statements  will  be  accepted  for  the 
record,  without  objection. 

[The  statements  of  Senator  D'Amato  foUov/:] 

Prepared  Statement  of  Hon.  Alfonse  M.  D'Amato,  a  U.S.  Senator  From  the 
State  of  New  York,  Introducing  Rosemary  S.  Pooler 

Madam  Chairman,  I  am  honored  today  to  present  to  this  Committee  Justice  Rose- 
mary S.  Pooler,  whom  the  President  has  nominated  for  appointment  to  the  United 
States  District  Court,  Northern  District  of  New  York.  I  would  also  like  to  recognize 
Judge  Pooler's  husband  William  who  is  a  distinguished  professor  at  Syracuse  Uni- 
versity. 

Rosemary  Pooler  graduated  from  the  University  of  Michigan  Law  School  in  1965. 
Judge  Pooler  subsequently  earned  a  Masters  Degree  from  the  University  of  Con- 
necticut in  1961,  and  in  1986  earned  a  Graduate  Certificate  in  Regulatory  Econom- 
ics from  the  State  University  of  Albany. 
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Judge  Pooler  is  a  person  whom  I  have  come  to  know  and  admire  for  her  outstand- 
ing legal  performance  on  the  bench.  After  a  long  and  diverse  career  as  an  attorney 
with  several  prominent  Syracuse,  New  York  law  firms,  Justice  Pooler  worked  for  the 
State  Assembly  as  Staff  Director  to  the  Committee  on  Corporations,  Authorities  and 
Commissions. 

Judge  Pooler  has  also  been  a  strong  advocate  for  consumer  rights  and  protections 
at  the  local  level.  Judge  Pooler  worked  for  a  year  as  an  Assistant  Corporation  Coun- 
sel and  Director  of  the  Consumer  Affairs  Unit  in  Syracuse,  New  York. 

Rosemary  Pooler  was  elected  to  the  New  York  State  Supreme  Court,  Fifth  Judi- 
cial District,  in  November  of  1990.  The  Supreme  Court  is  the  highest  court  of  origi- 
nal jurisdiction  in  New  York  State. 

Judge  Pooler  brought  to  the  Supreme  Court  her  unique  ability  to  try  cases  in  a 
timely,  and  fair  manner.  She  is  a  tough  judge,  but  all  will  agree,  a  fair  judge.  In 
short.  Judge  Pooler  is  the  kind  of  nominee  every  President  hopes  will  make  it  to 
the  Judiciary  Committee's  list  of  names  for  such  prestigious  and  important  posi- 
tions. 

As  Judge  Pooler  moves  forward  in  her  distinguished  legal  career,  her  legacy  con- 
tinues to  set  an  example  for  all  those  around  her.  Madam  Chairman,  I  am  confident 
that  Judge  Rosemary  Pooler  will  prove  worthy  of  this  Committee's  support.  She  has 
the  experience  necessary  to  undertake  the  tough  job  of  a  United  States  District 
Court  Judge  with  the  highest  degree  of  competence. 


Prepared  Statement  of  Hon.  Alfonse  M.  D'Amato,  a  U.S.  Senator  From  the 
State  of  New  York,  Introducing  Denise  Cote 

Madam  Chairman,  I  am  honored  today  to  present  to  this  Committee  Ms.  Denise 
Louise  Cote,  whom  the  President  has  nominated  for  appointment  to  the  United 
States  District  Court,  Southern  District  of  New  York.  I  would  also  like  to  recognize 
Ms.  Cote's  husband  Howard  Maltby  and  step-son,  Jeremy  Maltby. 

Ms.  Cote  earned  her  J.D.  from  Columbia  School  of  Law  in  1975.  After  graduating, 
Denise  Cote  began  what  has  become  a  very  distinguished  career  in  law.  Ms.  Cote 
has  practiced  law  as  both  a  defense  attorney,  and  a  prosecutor  responsible  for  many 
major  criminal  trials  on  behalf  of  the  United  States  Government. 

In  1975,  Denise  Cote  was  a  law  clerk  to  the  Honorable  Jack  B.  Weinstein,  United 
States  District  Judge  for  the  Eastern  District  of  New  York.  As  a  clerk  to  Judge 
Weinstein,  Denise  learned  from  one  of  New  York's  finest  Federal  Judges. 

After  clerking  with  Judge  Weinstein,  Denise  Cote  spent  a  year  as  an  associate 
with  the  law  firm  of  Curtis,  Mallet-Prevost,  Colt  &  Mosle.  From  this  prestigious  new 
York  City  law  firm,  Ms.  Cote  became  an  Assistant  United  States  Attorney  in  the 
Southern  District  of  New  York.  As  an  Assistant  U.S.  Attorney,  Ms.  Cote  appeared 
frequently  in  court  representing  the  United  States  in  criminal  matters. 

From  an  early  point  in  her  career,  Ms.  Cote  demonstrated  an  expertise  in  criminal 
law,  in  both  her  research  and  preparation  before  trial  as  well  as  her  tenacity  in  the 
court  room,  making  sure  that  the  interests  of  the  United  States  were  always  made 
clear  and  pursued  to  victory.  As  a  partner  at  the  law  firm  of  Kaye,  Scholer, 
Fierman,  Hays  &  Handler,  Ms.  Cote  represented  Fortune  500  companies.  Finding 
herself  on  the  other  side  as  a  defense  attorney,  specializing  in  white  collar  crime, 
Denise  Cote  made  sure  her  clients  received  the  benefit  of  expert  counsel. 

When  Denise  Cote  left  Kaye,  Scholar,  she  took  a  position  as  Chief  of  the  Criminal 
Division  of  the  United  States  Attorney's  Office  in  the  Southern  District  of  New  York. 
As  Chief  of  the  Criminal  Division  fi^m  late  1991  through  early  1994,  Ms.  Cote  at- 
tended many  court  proceedings  to  observe  the  Assistant  U.S.  Attorneys  conduct 
trials  and  hearings  and  argue  before  the  Court  of  Appeals  for  the  Second  Circuit. 

Denise  Cote  has  made  her  mark  in  the  field  of  law.  Her  supreme  understanding 
of  criminal  law  makes  her  uniquely  qualified  for  the  Federal  bench.  I  know  of  no 
other  candidate  more  qualified  for  the  position  of  United  States  District  Judge,  and 
I  urge  the  Committee's  support  for  this  exemplary  nominee. 


Prepared  Statement  of  Hon.  Alfonse  M.  D'Amato,  a  U.S.  Senator  From  the 
State  of  New  York,  Introducing  John  Koeltl 

Madam  Chairman,  I  am  honored  today  to  present  to  this  Committee  Mr.  John  G. 
Koeltl,  whom  the  President  has  nominated  for  appointment  to  the  United  States 
District  Court,  Southern  District  of  New  York.  I  would  also  like  to  recognize  Mr. 
Koeltl's  mother,  Elsie,  his  sister,  Elsie  Kerns,  his  two  nieces  Susan  and  Anne  Marie 
and  his  nephew  Matthew. 
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John  Koeltl  has  distinguished  himself  throughout  his  legal  career.  After  graduat- 
ing Magna  Cum  Laude  from  Harvard  University  in  1971,  Mr.  Koeltl  began  his  ca- 
reer as  a  law  clerk  to  the  revered  Justice  Edward  Weinfeld,  United  States  District 
Judge,  Southern  District  of  New  York. 

After  working  a  year  with  Judge  Weinfeld,  Mr.  Koeltl  earned  a  clerking  position 
with  United  States  Supreme  Court  Justice  Potter  Stewart.  This  prestigious  position, 
and  the  knowledge  that  it  brought  with  it,  elevated  Mr.  Koeltl  to  a  position  as  As- 
sistant Special  Prosecutor  on  the  Watergate  Special  Prosecution  Force  under  the  de- 
partment of  Justice.  Mr.  Koeltl  worked  on  this  famous  task  force  for  almost  a  year 
and  a  half 

From  his  position  on  the  Task  Force,  Mr.  Koeltl  moved  to  the  law  firm  of 
Debevoise  &  Plimpton,  where  he  made  partner  after  only  three  brief  years. 

In  short,  Madam  Chairman,  I  am  confident  that  this  Committee  will  recognize  the 
great  talent  and  diverse  expertise  that  Mr.  Koeltl  wall  bring  to  the  bench,  and  I  am 
proud  to  be  able  to  support  him. 


Prepared  Statement  of  Hon.  Alfonse  M.  D'Amato,  a  U.S.  Senator  From  the 
State  of  New  York,  Introducing  Lewis  Kaplan 

Madam  Chairman,  I  am  honored  today  to  present  to  this  Committee  Mr.  Lewis 
A.  Kaplan,  whom  the  President  has  nominated  for  appointment  to  the  United  States 
District  Court,  Southern  District  of  New  York.  I  would  also  like  to  recognize  Mr. 
Kaplan's  wife  Nancy  and  his  daughter  Merrill. 

Lewis  Kaplan  graduated  cum  laude  from  Harvard  University  Law  School  in  1969 
and  began  his  distinguished  law  career  as  a  clerk  to  the  Honorable  Edward  M. 
McEntee,  United  States  Court  of  Appeals  for  the  First  Circuit.  Under  Judge 
McEntee's  guidance,  Lewis  Kaplan  learned  the  basics  of  his  legal  expertise  which 
he  has  continued  to  demonstrate  throughout  his  impressive  career. 

Mr.  Kaplan  joined  the  prestigious  law  firm  of  Paul,  Weiss,  Riflcin,  Wharton  & 
Garrison  in  1970.  Lewis  Kaplan  worked  his  way  to  partner  in  1977,  proving  to  the 
firm  that  his  ability  to  argue  a  case,  and  understand  the  intricacies  of  court  room 
procedure  was  second  to  none  and  an  absolute  asset  to  the  firm. 

Lewis  Kaplan's  clients  typically  have  been  corporations  and,  in  some  instances  in- 
dividuals. Mr.  Kaplan's  practice  has  focused  on  complex  commercial  litigation  with 
particular  emphasis  in  securities  and  corporate  governance,  antitrust,  professional 
liability,  and  intellectual  property. 

Indicative  of  his  love  of  the  law  and  respect  for  the  rights  of  others,  Mr.  Kaplan 
holds  the  position  of  Trustee  for  the  Lawyer's  Committee  for  Civil  Rights  Under 
Law. 

The  wide-ranging  gambit  of  Mr.  Kaplan's  experience  touches  on  the  many  complex 
areas  of  civil  law.  The  extensive  knowledge  Mr.  Kaplan  brings  to  the  federal  bench 
is  great,  indeed.  This  Committee,  in  its  decision  to  report  Lewis  Kaplan's  name  to 
the  full  Senate  for  approval,  will  be  doing  the  federal  bench  a  great  service.  I  am 
pleased  to  speak  in  support  of  Lewis  A.  Kaplan  to  be  a  United  States  District  Judge 
for  the  Southern  District  of  New  York. 

Senator  Moseley-Braun.  We  will  leave  the  record  open  in  the 
event  that  someone  has  written  questions  for  any  of  the  nominees. 

Again,  I  would  like  to  thank  all  of  you  for  your  patience  and  con- 
gratulate you  on  your  nominations.  I  am  certain  that  the  process 
will  be  expeditious  from  this  point  forward.  Again,  congratulations 
and  thank  you. 

The  hearing  is  adjourned. 

[Whereupon,  at  3:24  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


UMXTED  STATES   SRShTE 

qtjestioidoilIkb  for  judicial  ncmxnees 

c.     biographical  information  (public) 


Full  naae  (include  any  former  naaes  used.) 

Paul  David  Borman 

Address:   List  current  place  of  residence  and  office 
address (es) . 

Residence:   6902  Knollwood  Circle  E. 
West  Bloomfield,  MI  48322 

Office:      Federal  Defender  Office 
2255  Penobscot  Building 
645  Griswold  Street 
Detroit,  Michigan  48226 

Date  and  place  of  birtb. 

Jtuiuary  7,  1939,  Detroit,  Michigan. 

Marital  Status  (include  aaiden  naae  of  wife,  or  husband's 
naae).   List  spouse's  occi^atiom,  eaployer's  naae  and 
business  address (es) . 

Married  to  Carolyn  Koppy  Borman 

Interim  Director,  Upper  and  Middle  School 

Roeper  School 

P.O.  Box  329 

Bloomfield  Hills,  MI  48303-0329 

Education;   List  each  college  and  lav  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

University  of  Michigan,  1956-1959,  Bachelor  of  Arts  1959 
University  of  Wisconsin,  1959,  Summer  School 
University  of  Michigan  Law  School,  1959-1962,  J.D.  1962 
Yale  Law  School,  1963-64;  LLM,  1964 

Emolovment  Record:   List  (by  year)  all  business  or  profes- 
sional corporations,  coapanies,  fizas,  or  other  enter- 
prises, partnerships,  institutions  and  organixations ,  non- 
profit or  otherwise,  including  fizas,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  froa  college. 
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EMPLOYMENT 

1962-63   Staff  Attorney,  U.S.  Commission  on  Civil  Rights, 
Washington,  D.C. 

1964-65   Assistant  U.S.  Attorney,  U.S.  Attorney's  Office, 
Detroit,  MI. 

1965-67   Vice  President  and  House  Counsel,  Member  of  the 

Board  and  Executive  Committee,  Borman  Food  Stores, 
Inc.,  Detroit,  MI. 

1967     Special  Counsel,  Mayor's  Development  Teeun,  City  of 
Detroit,  City-County  Building,  Detroit,  MI. 

1967-68   Special  Counsel  to  Detroit  Mayor  Jerome  P. 
Cavanagh,  Detroit,  MI. 

1968-79   Professor  of  Law,  Wayne  State  University  Law 
School,  Detroit,  MI;  Assistant  Dean  1968-1974 
(On  leave,  9-74  to  9-75,  9-77  to  8-79) 

1974-75   Assistant  Prosecuting  Attorney,  Wayne  County 
Prosecutor's  Office,  Detroit,  MI 

1977-79   Practiced  law  as  sole  practitioner  while  on 
leave  from  Wayne  State  University  Law  School 

1979-Present   Chief  Federal  Defender,  Legal  Aid  &  Defender 
Assn.  of  Detroit,  Detroit,  MI. 

OTHER  AFFILIATIONS  AS  OFFICER.  DIRECTOR.  PARTNER 

Jewish  Community  Council  of  Metropolitan  Detroit;  President 

1988-1991 
Jewish  Federation  of  Metropolitan  Detroit,  Executive 

Committee,  1990-Present 
United  Jewish  Foundation  Board,  1985-Pre8ent 
Detroit-Wayne  County  Mental  Health  Services  Board, 

1969-71 
Citizens  Committee  for  Ec[ual  Opportunity,  Executive 

Committee,  1964-67 
Neighborhood  Services  Organization  Board,  1970 
Wayne  County  Neighborhood  Legal  Services  Organization 

Board,  1969-70 
Kendallwood  Apartments,  Limited  Partner,  1966-PreBent 
Village  Green  of  Southgate  West  Apartments,  Limited 

Partner,  1988-Pre8ent 

Military  Service;   Have  you  had  any  military  service?   If 
80,  give  particulars,  including  the  dates,  brancli  of 
service,  rank  or  rate,  serial  nuaber  and  type  of  discharge 
received. 

None 
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e.     Honora  and  Awards;   Liat  any  Bcholarships ,  fellowships, 

honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

None 

9.  Bar  Associations;   List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  vrtiich  you  have  held  in  such  grotqas. 

State  Bar  of  Michigan,  1963  -  Present 

Member,  Conmittee  on  U.S.  Courts,  1985-92 

Elected  Member,  Representative  Assembly,  1972-80 
Federal  Bar  Association.  Detroit  Chapter,  President  1984- 

1985 
American  Bar  Association 

Elected  Member,  Criminal  Justice  Section  Council, 
1983-87 

Chair,  Criminal  Justice  Section  Committee  on  Federal 
Sentencing  Guidelines,  1991-92 

Committee  on  Criminal  Justice  Standards,  1984-92 
U.S.  Court  of  Appeals  for  the  Sixth  Circuit 

Member,  Advisory  Committee,  1984-90 
Detroit  Bar  Association 
Oakland  Coiinty  Bar  Association 

10.  Other  Memberships;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  iriiich  you  belong. 

LOBBYING  ORGANIZATIONS 

Americam  Bar  Association 

Federal  Bar  Association 

NAACP 

American  Jewish  Committee 

Americam  Israel  Public  Affairs  Committee 

National  Association  of  Criminal  Defense  Lawyers 

OTHER  ORGANIZATIONS 

Arabic -Jewish  Friends 

Jewish  Federation  of  Metropolitan  Detroit 

United  Jewish  Foundation 

Jewish  Community  Council  of  Metropolitan  Detroit 

Detroit  Symphony  Orchestra  Friends 

University  Musical  Society 

Technion 

National  Yiddish  Book  Center 

Michigaua  Hvunane   Society 

Historical  Society  for  U.S.  District  Court,  E.D.  MI 

Michigan  Cancer  Society 

Detroit  Club 

Jewish  Association  for  Retarded  Children 

Founders  Society,  Detroit  Institute  of  Arts 
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100  Cl\ib  (Scholarships  for  children  o£  Firefighters  and 
Police  Officers  who  die  in  the  line  of  duty) 

11.  Court  A'^^'isaion:   List  all  courts  in  iriiich  you  have  been 
adaitted  to  practice,  vith  dates  of  admission  and  lapses  if 
any  such  Beaberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  meabership.   Give  the  saae  information  for 
adaini-strative  bodies  which  require  special  adaission  to 
practice. 

State  Bar  of  Michigan,  1963 

Wayne  Coiinty,  Michigan,  Circuit  Court,  1963 

U.S.  District  Court  for  the  Eastern  District  of 

Michigan,  1963 
U.S.  Court  of  Appeals  for  the  Sixth  Circuit,  1976 
U.S.  Supreme  Court,  197  6 

12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  aaterial 
you  have  written  or  edited.   Please  supply  one  copy  of  all 
publisbed  aaterial  not  readily  available  to  the  Co^aittee. 
Also,  please  ffiq>ply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  tbere 
were  press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  thea. 

•THE  HIDDEN  RIGHT  OP  DIRECT  APPEAL  PROM  A 
FEDERAL  PLEA  CONVICTIOK" ,  64  Cornell  Law 
Review  319-374  (1979) . 

■THE  CHILLED  RIGHT  TO  APPEAL  FROM  A  PLEA 
BARGAIN  CONVICTION:  A  DUE  PROCESS  CURE', 
69  Northwestern  University  Law  Review  633- 
715  (1975) . 

■THE  SELLING  OF  PREVENTIVE  DETENTION  1970", 
65  Northwestern  University  Law  Review  879- 
936  (1971) . 

NOTE,  "UNION  REFERENDUM  PROVISIONS  AS  AN 
INDICATION  OF  FAILURE  TO  BARGAIN  IN  GOOD 
FAITH",  59  Michigan  Law  Review  798-802 
(1961)  . 

REPORT  OF  THE  DEFENSE  SERVICES  COMMITTEE, 
Vol.  57,  Michigan  State  Bar  Journal,  #3 
pp. 242-261,  Paul  D.  Borman,  Reporter. 
(March,  1978) 

Author  of:   "1992  Survey  on  the  Impact  of  the 
U.S.  Sentencing  Guidelines  on  the  Federal 
Criminal  Justice  Svetem";  on  behalf  of  the 
American  Bar  AsBociation  Criminal  Justice 
Section. 
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TesriJiiCEy  oc  behalf    =f    ti.«   AjieTi;*^   5*^-   A«3cc:.a- 
risc    za   zhtB  ~.S.    Se:ire=^i_=.g    C-rmn-  33-r:i      1551. 


13.         Seal  z^  ■■      What  ia    the  preaent  ataCe  of  yoar  healri? 


Cf f-  =  e:      State    (ctr-aoologically) 


offisee   ycu  harre   held, 

elected   or   appolAted,    «a<i  a    lii'i  T^if  ii-w   of   Cbe   j-orla- 

dictioc  o£    each  s;2ch   coczt. 


15.        Citat^sj.:      If  7<oo  are  or  hare  been  a  jodge,   provide: 

(1)    cltatloDa   for   the   tec  aoat:   ■igrificant  opiaiooe  ran 
have  written;     (2)    a  short   a i  i^i   j    of  aad  cltarirw  o£ 
«f!    appellate   opi.ni.soa  vbere  yr^cr   decisiccj    were 
reveraed   or  where   yoor   JTadg«ent  m^    a-ff i_=»ed   w^ri 
■igx-if  i:i=.t   cri.tlci.aK  of   yo^=r   s::batair-Te    =r   prccedsral 
nil^_zgs;    asd    (3)    citations    for    «is=lfl=a;nr    sc •  - •  :t b 
OB   federal    or   vtate   eona-tltstlonal    iassea,    to?«^.ber  with 
the   citation  to  appellerff  c>.wj.Lt  roli-aga   on   rach  s^ij 
If   acy  of    the   opiniona   llated  were  aot   offi^--«"» 


reported,    pleaae  provide   coplea   of    the   nriTJ 

■ot  Applicable. 

IS.         ?-lrl:.:    Cffice:       S^ate    (chronologically)    any 
you  hare   held,    other   than   jnrii  ri  ml    office*, 
teraa   of  ser-rlce   and  whether  aach  poeltlona 
or   appelated.      State    (chronclogicallyj    a=y  — Mrr-rfmntnl 
caadllaclee    for   elecrlre  pcblic    office. 

Elected   tc  a  six-year   term  as   a  Tr^istee  of   the  Wav— e    r3«it 
•— •  'y   College    i^   ISSS.      £.,we . er      s:_rre    tie    a; 


linage    issue    failed,    ao   college   was    sstarlisiec. 
rruszee   scs^tlons  were  not   laplemented. 


.^jpolsted  neaber,    Detroit -Wayne   Cor=ry  Xestal   Eeal: 
Services   Board.    13oS-lS72 

17 .         I.egal    Career; 

a.      Deacrlbe  chronologically  T^nr  lav  practice 
experience   after   gradnatloa  froB  lav  ael 
Isclodlng: 


1.      whether  yon  served  aa  clerk  to  a  ji 

If    so,    the  xvaae   of    the   j-odge,    the   conz-t,    and 
the   datea   of    the  period  yon  iMre  a  clerk; 
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2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

From  1977-1979,  while  Professor  of  Law,  I 

took  leave  to  represent  indigent  defendants 

in  the  Detroit  Federal  and  State  courts.   Wayne 

State  Law  School,  468  W.  Ferry,  Detroit,  MI  48202, 

3.  the  dates,  names  and  addresses  of  law  firms 

or  offices,  casq>anies  or  governmental  agencies 
with  idiich  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

1962-63  Staff  Attorney,  Administration  of  Justice 
Section,  U.S.  Commission  on  Civil  Rights, 
624  9th  St.,  N.W.,  Ste.  500,  Washington, 

D.C. 

(1963-64    Yale  Law  School,  Master  of  Laws  Degree.) 

1964-65   AsBietant  U.S.  Attorney.  Criminal  Division, 
Eastern  District  of  Michigeui  (Detroit) , 
8th  Floor,  Federal  Courthouse,  Detroit,  MI 
48226. 

1965-67    Vice  President  and  House  Counsel.  Member  of 
the  Board  and  Executive  Committee,  Borman 
Food  Stores,  Inc.,  Operators  of  Farmer  Jac]c 
Supermarkets,  P.O.  Box  33446,  Detroit,  MI 
48232-5446. 

1967      Special  Cotinsel,  Mayor's  Development  Team, 
City  of  Detroit,  11th  Floor,  City-County 
Building,  Detroit,  MI  48226. 

1967-68    Special  Counsel  to  Detroit  Mayor  Jerome  P. 
Cavanaqh,  11th  Floor,  City-Co\inty  Building, 
Detroit,  MI  48226. 

1968-79    Professor  of  Law  (also  Assistant  Dean  1968- 
1973),  Wayne  State  University  Law  School. 
(On  leave  1974-75,  1977-79) 

1974-75   Assistant  Wayne  County  Prosecuting  Attorney, 
Wayne  County  Prosecutor's  Office,  1441  St. 
Antoine,  Detroit,  MI  48226. 

1979  -  Present,  Chief  Federal  Defender.  Legal  Aid  t 

Defender  Association  of  Detroit,  645  Oriswold, 
Ste.  2255,  Detroit,  MI  48226. 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 
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In  my  thirty  years  of  practice,  my  primary 
concentration  has  been  in  criminal  litigation 
in  the  federal  and  state  courts.   In  addition, 
in  the  1960 's  I  practiced  in  the  areas  of 
corporate  law  (2  years) ,  local  government  law 
(2  years) ,  and  civil  rights  law  (1  year) . 

My  law  practice  vras  as  follows: 

1962-63   Staff  Attorney.  U.S.  <^'o^^n^l^  ngion  on  Civil  Rights. 
Washington.  D . C . . 

I  va.B   assigned  to  investigate  Mississippi 
police  responses  to  civil  rights  protests  in 
1962  and  1963.   This  involved  traveling 
throughout  Mississippi  and  interviewing 
protesters,  civil  rights  leaders,  and  police 
officials. 

1964-65   Assistant  U.S.  Attorney.  Detroit.  Michigan. 

I  prosecuted  various  federal  crimes  including 
drugs,  coiinterfeiting,  alcohol  tax,  and  ECUD  fraud. 
I  was  the  sole  prosecutor  in  each  case  except 
for  United  States  v.  Hiibbard.  a  civil  rights 
prosecution  where  I  %iras  second  chair. 

I  also  represented  the  United  States  in  the 
U.S.  Court  of  Appeals  for  the  Sixth  Circuit 
on  criminal  and  civil  cases . 

1965-67   Vice  President  &  House  Counsel ,  w»ttii»ti  Food 
Stores. 

As  principal  in-house  legal  adviser,  my  areas 
of  involvement  included  negotiating  and 
drafting  contracts  and  leases,  zoning,  anti- 
trust and  trade  regulation,  and  providing 
legal  advice  on  a  daily  basis.   I  also  served 
on  company' s  Board  and  on  the  five-person 
Executive  Committee  that  governed  the  company. 

1967     Special  Counsel.  Mayor's  Development  T««in,  rn-y 
of  Detroit. 

I  worked  as  legal  adviser  to  the  two  co-chairs 
of  this  team,  which  vras  established  by  Mayor 
Jerome  Cavanagh  in  the  aftermath  of  the  1967 
disorder : 

"To  coordinate  city  departmental 
activities  to  assure  that  the 
appropriate  measures  are  taken  to 
restore  p\iblic  and  community  services 
and  alleviate  hardship. 
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"To  coordinate  long-range  planning  by 
city  departments  in  creating  a 
blueprint  for  the  social  and  physical 
redevelopment  of  the  city. 

"To  act  in  a  liaison  capacity  with  the 
'New  Detroit  Committee'  and  to 
coordinate  all  city  agencies  in  their 
relationships  with  other  governmental 
and  private  entities  as  they  affect 
the  carrying  out  of  the  Mayor's 
Development  Team's  assignments." 

1967-68   Special  Coxinsel  to  Mayor  Jerome  P-  Pavanagh . 

Z  advised  the  Mayor  on  legal  issues, 
assisted  in  the  implementation  of  some 
aspects  of  the  Development  Team  Report, 
amd  drafted  some  legislation  for  the 
Mayor  to  submit  to  the  Common  Council. 

1968-79   Professor  of  Law.  Wayne  State  University  Law 
School.   (On  leave  1974-75,  1977-79) 

Subjects  Taught: 

Classes:   Criminal  Procedure,  Administra- 
tion of  Criminal  Justice,  Urban  Legal 
Problems 

Seminars :   Criminal  Trial  Practice,  Corrup- 
tion and  Organized  Criminal  Activity,  Urban 
Problems  in  Criminal  Law 

1974-75   Assistant  Wayne  County  Prosecutor. 

State  criminal  felony  trial  practice; 
occasional  appeals. 

25  trials;  2  appeals. 

1977-79   Private  Practitioner. 

Represented  indigent  defendants  in  Detroit 
Federal  and  State  Court  criminal  cases. 

30  cases,  primarily  trial  level;  some 
appeals. 


Describe  your  typical  fozaar  cllants,  and 
aention  the  areas,  if  any,  in  whldi  you  hava 
specialized. 

Typical  clients  have  been  indigent  defendants 
charged  with  various  crimes,  including  fraud. 
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structuring  money  transactions,  narcotics, 
firearms  violations,  banX  robbery,  mail  theft, 
assault,  and  covinterf eiting. 

Although  the  clients  were  adjudged  indigent, 
their  backgrounds  were  diverse;  from  the  home- 
less to  the  Mayor  of  Detroit's  most  affluent 
suburb,  and  a  Ph.D.  Professor/Deputy  Detroit 
Police  Chief. 

My  specialization  has  been  in  federal  criminal 
practice,  including  the  U.S.  Sentencing  Guide- 
lines. 

c.   1.   Did  you  appear  in  court  frequently,  occasion- 
ally, or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

Federal  Defender  1979  -  Present 

During  the  last  fourteen  years,  I  have  appeared  in 
federal  district  coxirt  on  a  bi-weekly  basis  and  in 
the  federal  court  of  appeals  a  few  times  a  year. 
In  addition  to  my  specific  case  assignments,  I  also 
appear  as  the  day  duty  defender  twice  a  month 
in  the  presiding  U.S.  Magistrate's  Court,  handling 
the  call  of  indigent  defendant  cases  on  the  issue 
of  bail  or  detention. 

Professor  of  Law  1968  -  1979 

During  this  period  I  appeared  in  court  occa- 
sionally, accepting  indigent  criminal  defense 
assignments  during  the  sximmers,  and  then  fre- 
quently in  1977-79  when  I  took  a  leave  of 
absence. 

Assistant  Wavne  County  Prosecuting  Attorney 
1974  -  1975 

During  the  1974-75  school  year,  I  went  on  leave 
from  teaching  to  serve  as  an  Assistant  Wayne  County 
Prosecuting  Attorney,  during  which  period  I 
appeared  in  court  on  a  daily  basis. 

Special  Counsel  to  the  Mavor  1967  -  1968 

During  this  period  I  did  not  appear  in  court. 

Vice  President  t   House  Co\inBel.  Bomans  Inc. , 
1965  -  1967 

During  this  period  I  appeared  In  court  on  only 
one  occasion. 
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AaaJBtant  U.S.  Attorney  1964  -  1965 

During  this  period  I  appeared  in  court  on  an 
almost  daily  basis. 

Staff  Attorney.  U.S.  Conmission  on  Civil  Rights 
1962  -  1963 

During  this  period  I  appeared  in  court  on  only 
one  occasion. 

2.  Nhat  percentage  o£  these  appearances  was  in; 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

During  the  last  fourteen  years,  100  percent  of  my 
appearances  have  been  in  federal  courts.   My  job 
prohibits  me  from  appearing  in  any  other  courts. 

During  1976-79,  most  of  my  appearances  were  in 
state  courts;  some  in  federal  courts. 

During  1974-75,  99%  of  my  appearances  were  in  the 
Michigan  state  courts. 

During  1964-65,  100%  of  my  appearances  were  in 
federal  courts. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal . 

My  litigation  has  been  primarily  criminal.   I  have 
handled  some  civil  matters,  including  habeas  corpus 
and  contempt  issues,  a  suit  under  the  Freedom  of 
Information  Act,  a  suit  against  the  Wayne  County 
Mental  Health  Board,  and  some  civil  appellate 
matters  while  serving  as  an  Assistant  U.S. 
Attorney. 

4 .  State  the  niiaber  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  ^Aether  you  were  sole 
counsel,  chief  coxinsel,  or  associate  counsel. 

I  have  tried  to  verdict  approximately  50  cases. 
I  was  sole  counsel  in  47  cases,  chief  counsel  in 
one,  CO -counsel  in  one,  and  associate  counsel  in 
one. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 


99%  of  these  were  jury  trials. 
1%  non-jury. 
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18.    Litigation;   Dsacribe  the  ten  moat   significant  litigated 

■atters  vrtilch  you  peraonally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  ninnber  and  d&te 
if  unreported.   Give  a  capsule  ffunnary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  idicB  you  repre- 
sented; describe  in  detail  the  nature  of  your  participation 
in  the  litigation  and  the  final  disposition  of  the  case. 
Also  state  as  to  each  case: 

(a)  the  date  of  representation; 


(b)  the  name  of  the  court  and  the  naae  of  the  judge  or 
judges  before  whan  the  case  was  litigated;  and 


(c)  the  individual  naas,  address,  and  telephone  nunbers 
of  co-counsel  and  of  principal  counsel  for  each  of 
the  other  parties. 

1.   U.S.  V.  Kenneth  Weiner.  Cr.  No.  89-80883-01, 
1990-1991,  Federal  District  Court,  E.D.  MI, 
Judge  John  Feikens,  Jury  Trial. 

I  participated  as  co-counsel  for  Mr.  Weiner  in 
this  massive  45  count  fraud  and  tax  criminal 
case  with  three  defendimts.   The  trial  ran  from 
September  1990  -  Jamuary,  1991.   Kenneth  Sasse, 
645  Griswold,  Ste.  1200,  Detroit,  MI  48226,  (313) 
965-6775,  acted  as  co-co\msel.   We  divided  the 
witnesses  ecfually,  and  split  opening  and  closing 
argument.   This  case  involved  approximately  60 
witnesses,  two  thousand  exhibits,  and  75  tape 
recordings.   Mr.  Weiner  and  his  co-defendants 
were  convicted  and  sentenced  to  incarceration. 

This  case  was  significant  both  because  of  its 
nature  (an  alleged  massive  "Ponzi"  scheme) , 
because  Mr.  Weiner  was  a  Civilian  Deputy  Detroit 
Police  Chief,  and  because  it  involved  government- 
initiated  secret  tape  recordings  of  Detroit 
Mayor  Coleman  Young  by  Mr.  Weiner  that  were 
admitted  at  trial. 

The  co-defendants,  Stephen  Lewln  and  Alvin 
Gendelman  (deceased) ,  were  represented, 
respectively,  by  Richard  Lustig,  240  Daines, 
Birmingham,  MI  48009,  (313)  258-1600,  and  Martin 
Crandall,  650  First  National  Building,  Detroit,  MI 
48226,  (313)  961-6474.   The  lead  prosecutor  was 
Assistant  U.S.  Attorney  Sheldon  Light  (313-237- 
4741),  assisted  by  Assistant  U.S.  Attorney  John 
Roth  (313-226-7715),  both  of  whom  can  be  addressed 
c/o  United  States  Attorney,  8th  Floor,  Federal 
Courthouse,  Detroit,  MI  48226. 

Litigation  dates:   September  17,  1990  -  January  14, 
1991. 
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2.  U.S.  V.  Sandra  Roberson.  Cr.  No.  86-80954-02, 
Federal  District  Court,  E.D.  MI,  Judge  Horace 
Gilmore,  Jury  Trial. 

This  case  was  a  firearms  prosecution  of  a  co- 
defendant,  Wayne  Young,  and  Ms.  Roberson,  his 
girlfriend.   I  represented  Ms.  Roberson.   The 
co-defendiuit  was  convicted;  Ms.  Roberson  was 
found  not  guilty.   I  tried  the  entire  case 
except  for  one  witness. 

The  significance  of  this  case  was  that  the  govern- 
ment failed  to  pressure  Ms.  Roberson,  through  an 
unjustifiable  indictment,  to  testify  against  the 
co-defendant  in  exchange  for  a  guilty  plea.   The 
Sruns  were  seized  in  plain  view  on  a  couch  in  the 
presence  of  her  co-defendant  and   some  of  his 
friends;  she  was  not  home  at  that  time.   While 
there  was  compelling  evidence  against  the  co- 
defendant,  there  was  only  prejudicial  spillover 
against  Ms.  Roberson  --  her  residence  in  the  house 
where  the  guns  were  found  and  her  relationship  with 
the  co-defendant.   This  prosecution  should  not  have 
been  brought  because  there  was  no  specific  evidence 
of  her  guilt. 

Litigation  dates:   July  21  to  July  28,  1987. 

The  prosecutor  was  Assistant  U.S.  Attorney  Daniel 
McCurrie,  who  has  since  left  this  position  and  the 
State  of  Michigan.   The  Detroit  U.S.  Attorney's 
Office  address  is  8th  Floor,  Federal  Courthouse, 
Detroit,  MI  48226,  (313)  237-0400.   The  Chief  of 
the  Criminal  Division  is  Alan  Gershel,  (313) 
237-4704.   Tim  Murphy,  Esq.,  represented  the  co- 
defendant,  1914  One  Kennedy  Square,  Detroit,  MI 
48226,  (313)  964-5849. 

3.  U.S.  V.  Charles  Taylor.  Cr.  No.  81-80518,  Federal 
District  Court,  E.D.  MI,  535  F.  Supp.  147  (E.D. 
Mich.  1982).   Chief  Judge  Julian  Abele  Cook,  Jr., 
Motion  to  Dismiss,  1982. 

This  prosecution  for  being  a  felon  in  possession 
of  a  firearm  came  about  from  an  ATF  "sting" 
operation  that  used  a  paid  prior  felon,  Billy 
Salisbury,  to  induce  people  to  sell  guns  to  ATF 
agents  in  a  rented  apartment  with  a  hidden  camera. 

When  defendant  filed  an  entrapment  defense 
because  Mr.  Salisbury  ia^roperly  coerced  him 
to  carry  someone  else's  rifle  into  the  apart- 
ment, and  demanded  that  Mr.  Salisbury  be  brought 
to  court  as  a  witness,  the  government  asserted 
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that  It  didn't  know  where  he  was.   After  personally 
Investigating  Mr.  Salisbury's  relatives,  friends, 
and  enemies  throughout  Ypsilanti,  Michigan,  I 
learned  that  the  ATF  had  bought  him  a  one-way 
ticket  out  of  town  to  prevent  him  from  being 
called  as  a  witness.   When  this  information  was 
presented  to  the  court.  Judge  Cook  dismissed  the 
indictment  with  prejudice. 

There  were  multiple  hearings. 

I  represented  Mr.  Taylor. 

Prosecutor:   Assistant  U.S.  Attorney  Blamche 
Bruce  -•  presently  an   Assistimt  U.S.  Attorney 
in  Washington,  D.C.:   555  4th  Street,  N.W. , 
Room  5844,  Washington,  D.C.  20001,  (202)  514- 
7544. 

4.  U.S.  V.  Buster  Merrell.  701  F.2d  53  (6th  Cir. 
1983);  Judges  Leroy  Contie,  Cornelia  Kennedy, 
Harry  Wellford;  cert,  denied.  103  S.Ct.  3558, 
Justices  White,  Brennan  and  Marshall  dissenting. 

This  13-defendamt  case  charged  the  conducting  of 
an  illegal  dice  game  at  a  house  in  Detroit.   The 
FBI,  pursuant  to  court  order,  had  installed  a  video 
camera  and  microphone  in  the  celling  over  the  dice 
table. 

Trial  evidence  established  that  Defendant  Merrell 
only  served  coffee  to  the  gamblers  and  cleaned  up 
after  they  left.   The  issue  was  whether  the 
District  Court  Judge  was  correct  in  finding  that 
Mr.  Merrell  "conducted"  an  illegal  gambling 
operation.   The  U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  affirmed  the  conviction.   Another  Federal 
Court  had  held  to  the  contrary. 

The  petition  for  certiorari  to  the  Supreme  Court, 
which  required  the  vote  of  four  Justices  for 
review  to  be  granted,  was  denied  with  three 
Justices  dissenting.   Justice  White,  writing  for 
the  dissenters,  urged  review  because  that  there  wae 
a  split  among  the  circuits  on  whether  Mr.  Merrell 's 
conduct  was  "necessary  or  helpful"  in  operating 
the  enterprise.   Unfortunately,  there  was  no 
fourth  vote  from  a  Justice  to  grant  certiorari  to 
resolve  this  significant  issue. 

I  represented  Mr.  Merrell  at  trial,  on  appeal,  and 
on  the  petition  for  certiorari. 
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Representing  the  govex-nment  on  this  case  was  then 
Assistant  U.S.  Attorney  Christopher  Andreoff,  now 
in  private  practice  at  607  Shelby,  Ste.  400, 
Detroit,  Michigan  48226,  (313)  965-4900. 

5.  Dr.  Morteza  Minui  v.  Wavne  County.  Detroit-Wavne 
County  Commiinitv  Mental  Health  Service  Board, 
Andrew  W.L.  Brown.  Chairman,  et.  al . .  Civil  Action 
No.  133-029,  Wayne  County  Circuit  Court,  Judge 
Joseph  Rashid  (deceased) ,  concluded  January  29, 
1970. 

Plaintiff  doctor  sued  seeking  to  have  the 
court  compel  the  Board  to  appoint  him  to  the 
position  of  Director  of  Community  Mental  Health 
Services,  a  position  for  which  he  had  previously 
applied. 

Because  the  County  initially  refused  to  provide 
legal  representation  to  the  Board,  I,  as  a  Board 
member,  was  recruited  to  provide  representation. 
The  County  subsec[uently  joined  our  position. 

The  Board  argued  that  it  should  be  permitted  to 
select  from  a  new  open  competitive  list  established 
by  the  County  Civil  Service  Commission,  rather  than 
be  required  to  appoint  the  plaintiff  who  had  been 
on  a  prior  list. 

Judge  Rashid  ruled  in  the  Board's  favor. 

This  holding  was  significant  because  it  protected 
the  independence  and  integrity  of  the  Mental  Health 
Board,  and  permitted  selection  of  a  candidate  in 
whom  it  had  complete  confidence. 

Representing  the  Coiinty  was  Rheo  Marchand,  3611 
Forest  Hill  Drive,  Bloomfield  Hills,  MI  48304, 
(313)  646-6267. 

Opposing  coiinsel  was  Saul  Leach,  2715  Cadillac 
Tower,  Detroit,  Michigan  48226,  964-2758 

6.  Federal  Defender  Office  v.  Drug  Enforcement 
Administration,  Civ.  #80-73792,  1980-85,  Judge 
James  Churchill,  Federal  District  Court,  E.D.  MI. 

Suit  for  disclosure  of  DEA  Agent  Mamual  pursuant 
to  the  Freedom  of  Information  Act,  5  U.S.C.  S  552 
et.  seq. 

I  participated  as  Plaintiff's  co-co\insel  with  then- 
Deputy  Defender  Darwyn  P.  Fair,  100  Renaissance 
Center,  Ste.  1850,  Detroit,  MI  48243,  (313)  259- 
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8855.   The  DEA  was  represented  by  Assistant  U.S. 
Attorney  Michael  Wicks,  c/o  U.S.  Attorney's  Office 
817  Federal  Building,  Detroit,  MI  48226,  (313) 
237-4769. 

The  litigation  began  in  1980  with  the  filing  of 
the  Con^jlaint,  and  concluded  in  1985  with  the 
Judge's  Order  granting  in  part  and  denying  in  part 
cross  motions  for  suannary  judgment. 

I  believe  this  case  was  significant  because  it 
provided  the  Federal  Defender  Office  with  some 
essential  background  information  for  use  in 
more  effectively  cross-examining  DEA  Agents  in 
the  multitude  of  federal  narcotics  trials. 

7.   U.S.  V.  Deandre  Butler.  Cr.  #91-1996,  1991, 

Federal  District  Court,  E.D.  Ml,  Judge  Patrick 
Duggan. 

This  prosecution  for  possession  with  intent  to 
distribute  narcotics  involved  a  search  and  seizure 
after  a  government -controlled  delivery  of  a  mailed 
package.   A  motion  to  suppress  the  seized  narcotics 
was  filed  because  the  agents  did  not  secure  a 
search  warrant,  and  then  used  the  delivery  to  try 
to  create  exigent  circumstances  to  justify  the 
entry  into  Mr.  Butler's  house.   The  District  Judge 
granted  the  Motion  to  Suppress. 

I  represented  Mr.  Butler.   The  government  was 
represented  by  Assistant  U.S.  Attorney  Barbara 
Tanase,  817  Federal  Building,  Detroit,  MI  48226, 
(313)  226-4682. 

The  significance  of  this  case  %rais  that  it  preserved 
the  Fourth  Amendment  search  warrant  requirement 
against  a  government  claim  that  the  agents  could 
always  use  a  delivery  to  create  an  exigent  circum- 
stance. 

8.   U.S.  Fountain  and  McBaddy.  2  P. 3rd  656  (6th  Cir. 

1993),  #92-1507,  Aug.  9,  1993;  Judges  Ryan,  Milbum 
&  Coffin,  cert  denied  Dec.  6,  1993,  93-6247. 

I  represented  Mr.  MacEaddy,  arguing  at  the  Sixth 
Circuit  and  filing  the  cert  petition.   Representing 
Defendant  Foxintain:   William  L.  Glenn,  65  Cadillac 
Square  Ste.  3815,  (313)  961-3100.   Representing  the 
government:   Assistant  U.S.  Attorney  Kathleen 
Moro  Nesi,  817  Federal  Building,  Detroit,  MI 
48226,  (313)  237-4784. 

Appeal  from  a  District  Court  order  upholding  the 
continued  detention  of  a  visitor  to  the  premises 
for  questioning  after  the  search  warrant  execu- 
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tion  was  completed  and   the  evidence  seized 
pointed  to  the  co-defendant  occupaoit  o£  the 
premises . 

This  case  is  significant  because  the  court 
extended  the  limited  Fourth  Amendment  permission  to 
detain  a  visitor  during  the  execution  of  a  search 
warrant,  to  the  period  after  the  search,  despite 
the  fact  that  nothing  found  during  the  search 
incriminated  that  visitor.   This  holding  goes 
beyond  the  restrictive  holding  in  Michigan  v. 
Sumaers,  452  U.S.  692  (1981). 

9.   Wirtz  V.  Robb.  346  F.2d  192  (6th  Cir.  1965), 
Judges  Cecil,  Phillips,  Edwards. 

I  represented  the  government  on  appeal;  Secretary 
of  Labor  Willard  Wirtz.   James  H.  Hudnut  repre- 
sented Mr.  Robb,  3000  Town  Center,  Ste.  2575, 
Southfield,  MI  48075,  (313)  827-3350. 

In  this  appeal  from  a  contempt  order  for  refusing 
to  testify  before  the  U.S.  Department  of  Labor, 
the  Court  of  Appeals  first  applied  the  then- 
recent  Supreme  Court  decisions  in  Mallov  v.  Hoqan, 
378  U.S.  1  (1964)  and  Murphy  v.  Waterfront  Commis- 
sion. 378  U.S.  52  (1964)  to  the  Federal  Trade 
Commission  Act  to  require  the  individual  to 
answer  questions. 

This  case  was  significant  because  of  its  extension 
of  the  Malloy  Supreme  Court  doctrine,  that  a  grant 
of  immunity  applies  to  other  sovereigns  as  well, 
to  federal  agency  grants  of  immunity. 

10.   U.S.  V.  250  Jars.  Cal's  Tupulo  Blossom  U.S. 

Fancy  Pure  Honey,  344  F.2d  288  (6th  Cir.  1965), 
Judges  McAllister,  Edwards,  Weinzoan. 

I  represented  the  United  States  on  appeal.   Solomon 
Friend   represented  Cal  Albritton.   Mr.  Friend,  New 
York  City,  is  no  longer  listed  as  an  attorney  In 
the  Manhatten  phone  directory. 

The  case  Involved  a  libel  proceeding  for  the 
condemnation,  under  the  Food  and  Drug  Laws,  of 
mlsbranded  honey  that  was  alleged  to  %#ork 
like  a  drug  as  a  panacea  for  diseases  and  ail- 
ments, including  blindness. 

I  believe  that  this  civil  case  was  significant 
insofar  as  it  supported  a  protection  of  the  public 
from  "those  who  prey  upon  the  wea)cne8s,  gullibi- 
lity, and  superstition  of  human  nature."   1^.  at 
289. 
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19.    Leeral  Actlvitlea;   Describe  the  aoet  significant  legal 

activities  you  have  pursued,  including  significant  litiga- 
tion irtilch  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature 
of  your  participation  in  this  question,  please  emit  any 
InforBation  protected  by  the  attorney- client  privilege 
(unless  the  privilege  has  been  waived.) 

1.  INVESTIGATING  AND  REPORTING  MISSISSIPPI  CIVIL  RIGHTS 
PROTESTS  AND  THE  STATE'S  RESPONSE  TO  THEM  IN  1962-63 
ON  BEHALF  OP  THE  U.S.  COMMISSION  ON  CIVIL  RIGHTS. 

During  the  period  1962-63,  many  individuals  were 
arrested  in  the  State  of  Mississippi  for  seeking  to  use 
public  drinking  fountains,  libraries  and  waiting  rooms 
in  train  and  bus  stations. 

Working  as  a  staff  attorney  in  the  AdsLlnistration  of 
Justice  Section  of  the  U.S.  Commission  on  Civil  Rights, 
I  was  detailed  to  Mississippi  to  ascertain  the  facts 
from  interviewing  protesters  and  government  officials. 

My  report  was  subsequently  adopted  into  the  Civil  Rights 
Commission's  Report  to  the  President  and  Congress, 
illustrating  the  injustices  resulting  from  the  use  of 
state  force  against  citizens  seeking  to  exercise  their 
rights. 

2.  SERVICE  AS  A  MEMBER  OF  THE  AMERICAN  BAR  ASSOCIATION 
COMMITTEE  ON  CRIMINAL  JUSTICE  STANDARDS  FROM  1984-92. 

This  select  nine-member  committee,  appointed  by  the 
President  of  the  ABA,  is  composed  of  prosecutors, 
judges,  academics  and  defense  practitioners.   The 
Committee's  task  is  to  develop  national  standards  in 
all  significant  aspects  of  criminal  law  practice. 

Among  the  new/revised  standards  adopted  between  1984- 
1992  were  (1)  Fair  Trial  and  Free  Press,  (2)  Mental 
Health,  (3)  Pretrial  Release,  (4)  Prosecution  Function, 

(5)  Defense  Function/Providing  Defense  Services,  and 

(6)  Sentencing  Procedures. 

Although  the  Committee  members  come  from  the  various 
constituent  groups  within  the  criminal  justice  system,  the 
Committee's  %^ork  product  reflects  the  fact  that  all  nine 
members  work  by  consensus  to  reach  one  goal  --  improvement 
of  the  criminal  justice  system. 

3.  ESTABLISHING  CLINICAL  EDUCATION  PROGRAMS  AT  THE 
WAYNE  STATE  UNIVERSITY  LAW  SCHOOL,  1968-74. 

During  the  period  that  I  served  as  Assistant  Dean 
and  Professor  of  Law  at  the  Wayne  State  Law  School,  I 
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developed  legal  programs  which  provided  law  students 
with  "real"  legal  practice  experience,  many  of  which 
also  provided  legal  services  to  the  urbam  disadvantaged. 

a.  Developed  and  administered  Prosecutor  and 
Defender  Intern  Progr£uns  for  Wayne  County, 
a  Prosecutor  Intern  Program  for  Oakland 
County,  and  a  Detroit  Traffic  Court  Prose- 
cutor's Intern  Program. 

b.  Developed  the  initial  successful  gramt 
proposals  for  the  Law  School's  Criminal  and 
Civil  Clinical  Programs;  hired  the  initial 
Clinical  Professors. 

c.  Developed  and   staffed  an  inter-disciplinary 
Law/Engineering  School  Program  on  Building  Code 
Enforcement  to  assist  residents  in  enforcing  the 
Detroit  Building  Code  (fxinded  by  New  Detroit)  . 

d.  Developed  a  successful  grant  proposal  to  the 
U.S.  Department  of  Health,  Education  amd 
Welfare  for  a  feasibility  study  regarding 
the  admission  of  hearing- iz^aired  students 
to  the  law  school. 

4.   REPRESENTING  THE  FEDERAL  DEFENDERS  BEFORE  THE  U.S. 
SENTENCING  COMMISSION  DURING  THE  YEARS  1989-92. 

This  was  significant  legal  activity  insofar  as  the  U.S. 
Sentencing  Guidelines  made  Federal  criminal  practice  a 
"new  ballgame",  and  my  role  required  a  detailed  knowledge 
of  the  Guidelines,  a  background  of  practice  under  the 
Guidelines,  an  ability  to  "litigate",  and  at  the  same 
time  an  ability  to  work  constructively  with  the  prosecu- 
tors, judges  and  other  members  of  the  Coimnission. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  aaKiunts  and  dates  of  all  anticipated  receipts 
froa  deferred  income  arrangements,  stock,  options,  uncom- 
pleted contracts  and  other  future  benefits  irtiicli  you  expect 
to  derive  from  previous  business  relationships,  profes- 
sional services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements 
you  have  made  to  be  coopensated  in  the  future  for  any 
financial  or  business  interest. 

TIAA-CREF,  $132,337.00,  upon  retirement 

Northwestern  Mutual  Tax  Deferred  Annuity,  $9,070,  upon 
retirement 

IRA,  $32,961.00,  upon  retirement 

Equitable  Life  Assuremce,  $8,596,  upon  retirement 

2.  Ejqplain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in  deter- 
mining these  areas  of  concern.   Identify  the  categories 

of  litigation  and  financial  arrangements  that  are  likely 
to  present  potential  confliets-of-interest  during  your 
initial  service  in  the  position  to  irixich  you  have  been 
nominated. 

I  will  resolve  potential  conflicts  of  interest  by  follow- 
ing the  Federal  Judiciary's  Codes  of  Conduct  for  Judges, 
in  particular  the  Canons  and  the  Chapters  on  Conflict  of 
Interest,  and  Interest  in  Litigation. 

I  plan  to  sell  most  of  my  stock  holdings  to  avoid  that 
potential  conflict  of  interest.   As  to  the  few  stocks  I 
continue  to  own,  I  will  not  sit  on  cases  involving  those 
corporations . 

Finally,  since  I  am  presently  the  head  of  the  Detroit 
Federal  Defender  Office,  I  will  disqualify  myself  from 
cases  to  which  this  office  was  appointed  during  my  tenure 
as  Chief  Defender. 

3.  Do  you  have  any  plans,  caand-tments,  or  agreements  to  pursue 
outside  eq>loyment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  incoae  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends. 
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interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  nore  (If  yon  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Bthics  in  Goverzunent  Act  of  1978,  may  be  substituted  here.) 

See  Financial  Disclosure  Report  --  attached. 

5.  Please  conplete  the  attached  financial  net  worth  statement 
in  detail   (Add  schedules  as  called  for) . 

Attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  politi- 
cal ca]q>aign?   If  so,  please  identify  the  particxilars  of 
the  ca^>aign,  including  the  candidate,  dates  of  the 
ca^>aign,  your  title  and  responsibilities. 

1970  -  Executive  Director,  Lawyers  for  Sander  Levin  for 
Governor;  helped  raise  fxinds  from  attorneys. 

1973  -  Co-Chair,  Lawyers  Committee  to  Elect  Coleman  Yoiing, 
Mayor,  City  of  Detroit;  helped  raise  funds  from 
attorneys. 
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III.   GENERAL  (PXTBLZC) 


An  etlilcal  canslderatlon  under  Canon  2  of  tlie  ABsrican  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prcnmience  or 
professional  workload,  to  find  soane  tiae  to  participate  in 
serving  the  disadvantaged."   Describe  vriiat  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  tiae  devoted  to  each. 

As  Chief  Federal  Defender  for  the  past  14  years,  I  have 
worked  daily  to  serve  the  disadvantaged  --  Indigent  defen- 
dants in  the  Detroit  federal  courts. 

In  addition,  over  that  same  period  of  time,  I  have  lectured 
private  Criminal  Justice  Act  panel  attorneys  on  federal 
criminal  practice  to  help  them  provide  more  effective 
assistance  of  counsel  to  their  disadvantaged  clients. 

I  have  been  an  active  fundraiser  on  behalf  of  Detroit's 
Jewish  Welfare  Federation,  and  in  both  1986  and  1987  I  was 
co-chair  of  the  Detroit  Allied  Jewish  Campaign.   These 
funds  go  to  the  many  Jewish  social  service  agencies  that 
provide  services  to  dlsadvemtaged  Detrolters  of  all 
backgrounds  and  races.   I  have  also  helped  raise  funds 
for  the  United  Foundation  Torch  Drive. 

During  the  1960s  and  1970s,  I  was  an  active  fundraiser  and 
CO- sponsor  of  the  Black  Law  Student  Scholarship  Fund,  which 
provided  funds  to  disadvantaged  African  American  students 
to  permit  them  to  attend  law  schpols  in  the  Detroit  Metro- 
politan area. 

The  American  Bar  Association's  CoHBentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a 
judge  to  hold  membership  in  any  organisation  that  invidi- 
ously discriminates  on  the  basis  of  race,  sex,  or  religion. 
Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  vrtiich  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  member- 
ship.  What  you  have  done  to  try  to  change  these  policies? 

I  was  a  member  of  the  Franklin  Hills  Country  Club  from 
June  1966  to  May  1993.   It  had  previously  restricted  women 
from  certain  classes  of  membership.   I  worked  on  the 
committee  that  removed  that  restriction. 


Is  there  a  selection  co^sissicm  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?   If  so,  did  it  reccHBend  your  nomination?  PI 
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d0acril>e  your  experience  in  the  entire  judicial  aelection 
procesa,  from  beginning  to  end  (including  tlie  circumstances 
vrtiich  led  to  your  nomination  and  intervieirs  in  vdiich  you 
participated) . 

Yes,  there  was  a  selection  connnission  in  the  Eastern 
District  of  Michigan.   It  recommended  me  for  consideration 
in  its  list  of  ten  candidates  submitted  to  the  two  U.S. 
Senators  for  three  district  judgeship  positions.   Since 
that  time,  I  have  also  filled  out  forms  for  the  U.S. 
Department  of  Justice  and  the  American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case, 
legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  e3q>lain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  becoBS  the 
subject  of  increasing  controversy  in  recent  years.   It 
has  became  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance -resolution; 

b.  A  tendency  by  the  judiciary  to  ea9>loy  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending 
to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  isfmse  broad, 
affirmative  duties  upon  governments  and 
society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing 
and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  ii^mse  itself 
upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight  respon- 
sibilities. 
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I  believe  that  the  role  of  the  Federal  District  Judge 
is  to  apply  the  law  as  legislated  by  Congress,  and 
follow  precedent  established  by  the  U.S.  Supreme 
Court  and  the  U.S.  Court  of  Appeals  to  the  particular 
case  and  controversy  before  the  court. 

Obviously,  some  significant  cases  will  have  ramifictions 
far  beyond  the  specific  litigants  --  but  it  is  not  the 
judge's  role  to  supplant  the  legislative  or  executive 
branches  of  the  government. 

On  the  other  hand,  if  a  significant  constitutional  issue 
of  far-reaching  import  comes  before  the  Court,  the  judge 
should  not  avoid  fulfilling  the  obligation  to  render 
justice,  and  if  there  is  no  binding  precedent,  to  inter- 
pret the  Constitution. 
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FINANCIAL  DISCLOSURE  REPORT 


Raport  Il«qulr«d  by  tua  Btblcs 
Rslors  Act  or  1989.  ?ub.    L.  Ho. 
lC:-:94.   Novaabar  30,  1989 
[i   U.S.C.A.  App.  6,  <t;01-112) 


I.   Paraoo  Kaportl&g   (Last  djjm,    tirar,   alddia  initial) 
Borman,    Paul    D. 

2.   Court  or   Qrgar.izatisn 

Eastern   District    of   Michigan 

3.    Data  of  Raport 
3-24-94 

4.   Tlda     (Axxlcla   ZZI   :udgaa   indlcata   actlva  or 

aanlor   atatua;    Magiitrata   judaaa    Indicaca 
Cuil*  or   part-tiaa] 

Article    III    -   Judge 

5.    aaport  Typa   (ctiacn   appropriata  typa) 
'^      WOBlnatlon,    Data 

6.    Raportlng  Pariod 

January    i,    1993 
to  March    24,    1994 

Initial        Aiuiual        Final 

7.    ChMMbmzm  oz  Of flea  Addraaa 

645   Griswold,    «2255 
Detroit,    MI    48226 

8.   On   tba  baala   of   tba   inforaatioo  contaload   In   tbla  Raport,    it 
la,    10  ay  opinion.    In  covpllanca  wicA  applicabla  lava   and 
ragulatlona 

Raviawing  Of'lcar  Slonatura 

IMPORTANT    NOTES:      The   mstrucaons     accompanying     this  form    must   be  foQowed.    Complete  oil  parts, 
cfaccldnc  the  NONE  box  for  each  section  where  you  have  no  reportable  iofonDation.    Siffi   on  last  page. 

I.     POSITIONS.     (Reponing  individual  only;  see  pp.  7-8  of  Instruaions.) 

POSITION  NAME  OF  ORGANlZATlON/ENnTY 


n 


NONK   (Mo  r»portA2il«  poaltlona) 
President 
Co-Trustee 
Trustee 


Tom  and  Sarah  Borman  Foundation 


Tom  Borman  Family  Trust 

Tom  and  Sarah  Borman  Trusts 

for  the  Benefit  of  children  of  Paul  D.  Borman 


Q 


AGREEMENTS.     (Reponing  individual  only,  see  p.  8-9  of  Instruaions.) 
DATE  PARTIES  AND  TERMS 


NONE       (No  r«por^«bl«  agri— nf ) 


III.     NON-INVESTMENT  INCOME.     (Reponing  individual  and  spouse;  see  pp.  9-12  of  Insmiaions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

(Honorana  only)  (youis,  doi  spouse's) 

I        NONE        (No  r«poxx«bl«  non-inv«sta«ot   incoao) 

1  Salary  - 
Attorney 


1   Salary 

(S)  Educator 
^  Salary  - 

(S)  Educator 

4 

(S)  Alimony 


Harold  Fried,  Southfield,  MI 


Legal  Aid  and  Defenders  Assoc,  of  Metropolitan  Detroit    $   142,187 

Birmingham  Temple,  Farmington  Hills,  MI $ 4,500 

Roeoer  Citv  t  Country  School  -  Bloomfield  Hills.  MI      $    37.4B7 

$_ 

s 


18,750 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


K«s»  of  Parson  Roportlog 

Borman,    Paul   D. 


Data  of  Baport 
3-24-94 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children:  use  the  parenthetiols  '(S)'  and  "(pC)"  to  indicate  reportable 
rdmbursements  and  gilts  received  by  spouse  and  dependent  children,  respectively.    See  pp.I3-15  of  Instructtom.) 

SOURCE  DESCRIPTION 


□ 


NONE       [Mo  ■ocb  roportablo  rolBburs«Boiit>  or  gifts) 


VALUE 


v.     OTHER  GIFTS,      (includes  those  to  spouse  and  dependent  children;  lue  the  pwentbelkBls  '(S)'  and  '(DQ*  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  rcspecttrely.  See  pp.l5-li  of  Initmctioaa.) 

SOURCE  DESCRIPTION 

X  NONE       (HO  such  ToporuBls  gtful 

: $_ 

$_ 


VI       LIABILITIES,      (includes  those  of  spouse  and  dependent  children;  indicate  where  appUcabl^  person  responsible 
for  liabUity  by  using  the  parenthetical  "(S)"  for  separate  liability  of  spouse,  VJ)"  for  joint  liability  of  reporting 
indrridual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.    See  pp.Ifr-18  oTInstructions.) 

n 


indrridual  and  spouse, 
CREDITOR 

NONE       (HO  raporutil*  llaktlltlas) 

(S)  Koppy  Properties 


DESCRIPTION 


VALUE  CODE* 


Note  due  to  Family  Partnership 


VtdJJE  cooiai 


SIS, 000  or  lass  I  -  ilS.OOl  ts  130,000  L  •  SSO.OOl  to  tlOO.OOO         II  •  UOO.OOl  to  «2M,000 

$250,001  ts  SSOO.OOO       0  ■  SSOO.OOl  to  $1,000,000       F  -  Mora  tOas  $1,000,000 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


Has*  o'  Parson   R«por*lng 

Borman,    Paul    D. 


D«t*   c;   Report 

3-24-9.4 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  of  spouse 

and  dependeol  children;  see  pp.  18-27  of  Instructions.) 


k. 

(lacludlng  ztmmz  umuj 

ZnOittmxm,   wtiara  appl-lcabla,    ownftr  of 
tJM  aaa«i   Dy  uaiiiq   Uta   paranchaucal 
•(J)'    for   lolnc  ownaratilp  or    raport- 
Ing   Indiviaual    and    apoyaa,    '(SI*    for 
a«p«raca   osmaraiup   By   apouaa,    *(DC)* 
foro*fD«r»hlp   oy   aapaodact  child. 

Flaoa   *IZI'   afur  aacli   asa« 
■xaapt  ut«  prior  dlacloaura. 

B. 

durlaa 
raporting 
parlod 

c. 

Oroaa  valoa 

at  an(i  0; 

rapor^lng 

parioa 

0. 
Tranaaotlona  during   raportlAg   parlod 

111 
Aat.. 

(2) 

Typ« 

'Si?:: 

rant  or 

lAt.l 

(;) 

^alott} 
coda* 
IJ-P) 

121 

Valua 
Natnod) 

Coda^ 
(0-«l 

ill 

buy.  Mil, 

■•rgvr, 

tion) 

If   not   vtaspt    tram   aiuclomar*                  | 

Hontb- 

Day 

(31 

"Sis? 

(J-P) 

(4) 

Sain, 

Coda 

l»-ai 

ISsBilifir 

{it   privBCa 
truMetloB] 

NONE      (No   raporlabl* 
iDcoaa,   aaaata,   or 
tranaactlona) 

'  National   Bank   of   Detroit 
Conmercial   Paper 

G 

Int 

P 

T 

2  National   Bank   of   Detroit 
Checking   Account 

B 

Int 

E 

T 

3 

Listed   Securities 

F 

Div 

P 

T 

4 

State  of    Israel   Bonds 

B 

Int 

E 

T 

5  4%    interest    in   Village 
Green    Southqate-Partnershii 

A 

Rent 

L 

W 

'   11.12%    interest    in    Kendalw( 
Apartments    -    Partnership 

od 

E 

Rent 

M 

W 

7  Equity    in 
Retirement   Accounts 

A 

Int 

M 

T 

8 

9  MFS   Mortgage 
(S)    Interest   Fund 

C 

Int 

L 

T 

'"Smith   Barney   Shearson 
(S)    A/C    225-696 

B 

Div 

K 

T 

"Note   Receivable   -    Trust 
(S)    Final    in    1993 

B 

Int 

None 

12 From  Family   Partnership- 
(t;)    Koppy   Properties 

E 

Rent 
I   int 

G 

W 

11 

14 

15 

16 

17 

le 

19 

20 

1    IncOM/Calo   CoCMI         »-Sl,000  or    iMa                       1-Sl.OOl    to   J2,500                       C-S2,S01    U>   5,000                         D-$S,001    to  JIS.OOO 

(S*a  Col.    Bl    4    041         I-S15.001    to    550.000             F-SSO.OOl    Co    51OO   000               O-SIOO   001    to   Sl.000,000        B-Xora   tnan    lUJJOtWg 

;  taU.  co<U«i           J-h5,ilM  or  I.al               K-JiSliSi  to  5S4.JM             L-Us.Jsl  to  5lM,»M           ii-SlM,ooi  lo  iiiS.Sil* 

ISaa  col.    CI    4    031         II-S25O.001    to   5500.000        t^S500.001    to   SI. 000. 000        P-Kor.    tlan    SI. 000.000                                           _ 

S  Valu  Mtiiad  <!a<laa:      Q-Appralaal 

k-Coat 

(»mm  Col.   C2I                   U-SooK  Valua 

1 
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FINANCIAL  DISCLOSURE  REPORT  (eoat'd) 


tax  •(  IKiMt 
l«34-94 


Vlll.   ADDITIONAL  INFORMATION  or  EXPLANATIONS.    (tBoeiii  pn  or  t^«n) 

I,  i^ul  ft.  Boi—a,  ■■  afi«  ef  «  eI>sB  of  poc«atl»l  bw»eflci«rt—  o<  th«  to«  aogywui 
yally  Tru»t.     no  dlictlbutlon*  h«ve  «vr  b—  »«a«  f  >nyoo».     rti»  Tratt  aqutty  «■ 


of  lureh  34.  1004  waa    Code  P.      The  ineoma  for  th«  reporting  parlod  la  Code  7. 
Attached  i«  a  listing  of  the  Trust 'a  financial  position. 


K.   CEFTTIFICATION. 

la  eooplUaee  wiik  \ht  pravbleai  of  3S  UAC  |  455  md  of  AMieqr  OpiaiM  No.  57  ot  Ika  AMwiy  Oiiwlunn  oa 
Judldal  AetMlia,  aad  lo  (he  ben  tf  sy  kaawtadfa  at  lb«  da*  ttitt  WMoaiMe  iaqnliy,  I  dM  loc  p«ribTB  i^  t^mttaaois 
ftaoioB  In  ay  UUiidon  doriai  the  potod  oivaed  by  rUt  repect  ta  «rkicb  1^  wg  unit,  or  mf  miaot  or  dspaotfCDl  Afldiw 
had  a  flaaaeial  Unamt,  «t  dcfiaed  a  ^noa  3C(3)(»j^  la  Ika  ooiBBai  efioek  lit     ' 


I  eanl^  lUt  in  bromaiJoa  gtvea  above  Odudtaf  iiferawiefi  poulaiaf  id  ^r  ipooM  aad  alBor  «r  depadart  ehOdr*^ 
If  any)  ti  acEBau,  tna,  ud  eamfiat  to  the  beat  of  av  laowlcd|i  ud  bJie(  tad  tkal  a^j  taftsBiaileB  wt  npanad  mi 
nbkhaM  6eau«e  ii  mat  appfieibte  oatoixMy  pxovttlOM  poainlai  aa»4bcioam 

I  lUnter  onify  that  eaned  iaame  Iron  osulda  aajdoyBeai  nd  haaoiirit  aitf  tba  acDaraaee  or  ffta  whkl  tne  Beet 
rtpoited  ire  la  onmpUanoe  «Rk  the  provftloot  o(  5  U.S.CA.  ifp.  7, 1 5Dl  CL  h^  5  U.&C  f  73S3  aal  Jadldal  Cbafaeaee 
ngaMam. 


Siminn 


X)tL»^. 


wJ>yi.h'^<f 


NOm    ANY  IhTOIVIDUAL  WHO  imoWIKOLY  AMD  WILFULLY  FALSIFIB  OR  FAILS  TO  FILBTKBUrORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  OUMDiAL  SANCnONS  (5  VJ-CA.  A».  lb  i  104,  AND  IS  UXC  f  UOIJ 
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PAUL  D.  BORMAN 

FINANCIAL  DISCLOSURE  REPORT 

VII  INVESTME^4TS  AND  TRUST 


Codes 


Value 

Ssiiisa. 

Arofiuu 

Tybb 

.mu 

M«hsd 

Ford  Motor  Credit  Corporation 

Commercial  Paper 

G 

Int 

P 

T 

National  Bank  of  Detroit  • 

Savings  Account 

B 

Int 

E 

T 

Listed  Securities 

520 

shares  Amoco  Corporation 

B 

Oiv 

K 

T 

520 

shares  Bristol-Myers  Squibb  Company 

B 

DIv 

K 

T 

2,300 

shares  Campbell  Soup  Company 

B 

Div 

L 

T 

223 

shares  CBS,  Inc. 

A 

Div 

L 

T 

1,000 

shares  Federal  Mogul 

A 

Oiv 

K 

T 

2,000 

shares  First  Federal  of  Michigan 

B 

Div 

K 

T 

1,000 

shares  General  Motors 

A 

Oiv 

L 

T 

500 

shares  General  Motors  Corporation 

Class  E 

A 

DIv 

K 

T 

124 

shares  General  Motors  Corporation 

Class  H 

A 

Div 

J 

T 

1,000 

shares  Handleman  Company 

A 

Div 

J 

T 

1,000 

shares  H.J.  Heinz 

B 

Div 

K 

T 

234 

shares  International  Business 

Machines,  Inc. 

A 

Div 

J 

T 

132 

shares  IMO  Industries 

A 

Div 

J 

t 

972 

shares  IIC  Industries,  Inc. 

A 

Div 

L 

T 

2,400 

shares  Kellogg  Company 

C 

Oiv 

M 

T 

1,000 

shares  Mead  Company 

B 

Div 

K 

T 

2,400 

shares  Merck  &  Company,  Inc. 

C 

Div 

L 

T 
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PAUL  D.  BORMAN 

FINANCIAL  DISCLOSURE  REPORT 

VII  INVESTMENTS  AND  TRUSTS 


Source 


232  shares  Minnesota  Mining  & 
Manufacturing  Company 

600  shares  Morgan  IJ.P.)  &  Company.  Inc. 

25,101  shares  NBD  Bancorp,  Inc. 

7,062  shares  Neutrogena  Corporation 

1 ,000  shares  Nordstrom,  Inc. 

2,100  shares  Proctor  &  Gamble  Company 

1 ,000  shares  Reebok  International 

2,000  shares  Key  Corp. 

667  shares  Transamerica  Corporation 

1 ,000  shares  Tribune  Company 

1 ,038  shares  UAL  Corporation 

1 ,000  shares  Upjohn 

1,000  shares  US  Air  Group 

Total  Listed  Securities 


Codes _ 


Value 

Amount 

Typo 

Value 

Method 

A 

Div 

K 

T 

B 

DIv 

K 

T 

E 

Div 

0 

T 

C 

Div 

M 

T 

A 

DIv 

K 

T 

C 

Div 

M 

T 

A 

Div 

K 

T 

C 

Div 

L 

T 

B 

Div 

K 

T 

B 

Div 

L 

T 

A 

Olv 

M 

T 

B 

Div 

K 

T 

A 

Div 

J 

T 

State  of  Israel  Bond 

4%  interest  in  Village  Green  Southgate 
West;  Michigan  •  Partnership 

11.12%  interest  in  Kendalwood  Apartments 
Company  -  Partnership 
Farmington  Hills,  Michigan 

Equity  in  Retirement  Aeeaup^a 
Northwestern  Mutual  Life 
Teachers  Research  and  Annuity  Association 

College  Retirement  and  Equities  Fund 
National  Bank  of  Detroit  - 

IRA  Account  201434 
Equitable  Life  Insurance  Co. 


B 


Int 


Rent 


Rent 


M 


W 


W 


A 

N/A 

J 

T 

A 

N/A 

M 

T 

A 
A 

N/A 
N/A 

K 
J 

T 
T 

(S)  CAROLYN  BORMAN 
FINANCIAL  DISCLOSURE  REPORT 
VII  INVESTMENTS  AND  TRUSTS 
MARCH  24,  1994 
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Source 


Codas 


Value 
Amount      Tvoe         Value         Method 


5,868  shares  MFS 

Mortgage  interest  fund 

Smith  Barney  Shearson 
Account  225-698 


Int 


B  Oiv 


Note  receivable  •  Koppy  Trust  1 L  and  2E 

Paid  off  In  1993 

12.05%  interest  in  Koppy  Properties,  A 
Family  Partnership 


B 


Int  None 


E  Rent  &  0 

int 


W 
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PAUL  D.  BORMAN 

FINANCIAL  DISCLOSURE  REPORT 

ITEM  VIII-  ADDITIONAL  INFORMATION 


TOM  BORMAN  FAMILY  TRUST 

STATEMENT  OF  FINANCIAL  POSITION 

As  of  March  24,  1 994 


ASSETS 


Amount 


-L^Cfi. 


Codes 


jMjs. 


Method 


Checking  account 

Ford  Motor  Credit  Co.  •  Commercial 

Paper  maturing  4-1 5-94  Including 

accrued  interest  of  $864 
Listed  securities  (at  market  value) 


Int 


Int 


520 

shares  Amoco  Corp. 

B 

DIv 

K 

T 

520 

shares  Bristol-Myers  Squibb 

B 

Div 

K 

t 

2,000 

shares  Campbell  Soup  Co. 

B 

Div 

L 

T 

510 

shares  General  Motors 

A 

Div 

K 

T 

100 

shares  General  Motors  •  Class  E 

A 

Div 

J 

T 

26 

shares  General  Motors  -  Class  H 

A 

Div 

J 

T 

134 

shares  IMO  Industries,  Inc. 

A 

Div 

J 

T 

234 

shares  International  Business 

Machines 

A 

Div 

J 

T 

972 

shares  IIC  Industries 

A 

Div 

L 

T 

2,400 

shares  Kellogg  Company 

C 

Div 

M 

T 

2,700 

shares  Merck  &  Company,  Inc. 

c 

Div 

L 

T 

232 

shares  Minnesota  Mining  and 

Manufacturing 

A 

Div 

K 

T 

600 

shares  J. P.  Morgan  and  Co. 

B 

Div 

K 

T 

667 

shares  Transamerica  Corporation  B 

Div 

K 

T 

4 

shares  UAL  Corporation 

A 

Div 

J 

T 
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UNITED  STATES  SENATE 
Questionnaire  for  Judicial  Nominees 


I.  BIOGRAPHICAL  INFORMATION 

1.  Full  name  (include  any  former  names  used.) 

Denise  Louise  Cote 
Oenise  Storatz  (1968-1973) 

2.  Addresses:   List  current  place  of  residence  and  office 

address (es) . 

Residence:   The  Borough  of  Manhattan 
New  York,  New  York 

Office  Address:   Room  2107 

United  States  Department  of  Justice 
10th  and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20530 

3.  Date  and  place  of  birth. 

October  13,  1946 
St.  Cloud,  Minnesota 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Husband:   Howard  F.  Maltby 

Title  and  Employer:    Associate  Dean 

Columbia  University  School  of  Law 
116th  Street  and  Amsterdam  Avenue 
New  York,  New  York   10027 

5.  Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

1)    St.  Mary's  College 

Notre  Dame,  Indiana   46556 

Attendance:   1964-1968 
Degree:      B.A.  1968 
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2)    Columbia  University  Graduate  Faculties 
116th  Street  and  Broadway 
New  York,  New  York  10027 


Attendance : 
Degree : 


1968-1969 
M.A.  1969 


(History) 


3)   Columbia  University  School  of  Law 
Columbia  University 
116th  Street  and  Amsterdam  Avenue 
New  York,  New  York  10027 


Attendance : 
Degree : 


1972-1975 
J.D.  1975 


Emplovroent  Record;   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 


Summer  1968 


Summer  1970 


Academic  Years 
1969-1972 


Summer  1971 


Summer  1973 


Waitress 

St.  Germain  Hotel 
St.  Germain  Street 
St.  Cloud,  Minnesota 


56301 


Receptionist,  President's  Office 
Columbia  University 
116th  Street  and  Broadway 
New  York,  New  York  10027 

Teacher 

Convent  of  the  Sacred  Heart 

1  East  91st  Street 

New  York,  New  York   10128 

Research  Assistant  to 
Professor  Richard  Knight 
Columbia  University 
116th  Street  and  Broadway 
New  York,  New  York  10027 

Summer  Associate 

Stroock  t   Stroock  &  Lavan 

7  Hanover  Square 

New  York,  New  York   10004 
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Sumner  1974 


September  1975 
to  August  1976 


September  1976 
to  March  1977 


April  1977 

to  January  1985 


1984 


March  1985 

to  December  1991 


December  1991 
to  February  1994 


February  1994 
to  present 


Summer  Associate 

Nickerson,  Kramer,  Lowenstein,  Nessen, 

Kamin  &  Soil 
919  3rd  Avenue 
New  York,  New  York  10022 

Law  Clerk  to  the 

Honorable  Jack  B.  Weinstein 

United  States  District  Judge 

for  the  Eastern  District  of  New  York 
225  Cadman  Plaza  East 
Brooklyn,  New  York  11201 

Associate 

Curtis,  Mallet-Prevost,  Colt  &  Mosle 

101  Park  Avenue 

New  York,  New  York  10178 

Assistant  United  States  Attorney 
United  States  Attorney's  Office 
Southern  District  of  New  York 
One  St.  Andrew's  Plaza 
New  York,  New  York  10007 

Adjunct  Pjrofessor 

Benjamin  N.  Cardozo  School  of  Law 

55  Fifth  Avenue 

New  York,  New  York  10003 

Associate,  then  Partner 
Kaye,  Scholer,  Fierman,  Hays 

i   Handler 
425  Park  Avenue 
New  York,  New  York  10022 

Chief 

Criminal  Division 

United  States  Attorney's  Office 

Southern  District  of  New  York 

One  St.  Andrew's  Plaza  -  Rm.  74  5 

New  York,  New  York  10007 

Special  Assistant  to  the 
Assistant  Attorney  General  for  the 

Criminal  Division 
United  States  Department  of  Justice 
10th  &  Constitution  Avenue,  N.W. 
Washington,  D.C.  20530 
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7.  Military  Service;   Have  you  had  any  nilitary  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No 

8.  Honors  and  Awards i   List  any  scholarships,  fellowships, 
honorary  degrees  and  honorary  society  nemberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

St.  Mary's  College       Magna  cum  laude.  1968 

Columbia  University      James  Kent  Scholar,  1973,  1975 
School  of  Law  Harlan  Fiske  Stone  Scholar,  1974 

Jane  Marks  Murphy  Prize 
Class  of  1912  Prize  in  Contracts 
Notes  &  Comments  Editor, 

Columbia  Law  Review 
AAUW  Fellowship 
Teaching  Fellow-Civil  Procedure 

9.  Bar  Associations:   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

American  Bar  Association 

Association  of  the  Bar  of  the  City  of  New  York 
Member  of  the  following  committees: 
Criminal  Advocacy 
Federal  Legislation 
Criminal  Law 
Federal  Courts 

Federal  Bar  Council 

Member  of  the  following  committee: 

Second  Circuit  Courts  Committee 

New  York  Council  of  Defense  Lawyers 

10.  Other  Memberships:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

None 
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11.  Court  Admission;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

New  York  State  4/26/76 

United  States  District  Court 

for  the  Southern  District  of  New  York      12/3/76 
United  States  District  Court 

for  the  Eastern  District  of  New  York       11/30/76 
United  States  Court  of  Appeals 

for  the  Second  Circuit  4/10/84 

United  States  Court  of  Appeals 

for  the  Ninth  Circuit  1/23/86 

12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

1)  Establishment  Clause  Analysis  of  Legislative  and 
Administrative  Aid  to  Religion,  74  Colum.  L.  Rev.  1175 
(1974).   (authored) 

2)  Pre-Marriage  Name  Change,  Resumption  and  Reregistration 
Statutes,  74  Colum.  L.  Rev.  1508  (1974).   (edited) 

3)  Geduldia  v.  Aiello;   Pregnancy  Classifications  and  the 
Definition  of  Sex  Discrimination,  75  Colum.  L.  Rev.  441 
(1975).   (edited) 

4)  Vicarious  Liability  under  Civil  RICO,  1990  Civil  RICO 
249,  Practicing  Law  Institute  Course  Handbook  Series 
No.  155  (.990).   (authored) 

5)  Drafting  Dispositive  Pre-Trial  Motions,  1991  Tenth 
Annual  Seminar  on  Civil  Litigation  Practice  22,  Law 
Journal  Seminars-Press  (1991) .   (authored) 

13.  Health;   What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Excellent 
August  12,  1993 
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14.  Judicial  Office;   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None 

15.  Citations;   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have 
%n:itten;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
whether  your  judgment  was  affirmed  with  a  significant 
criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions.   If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 

Not  applicable 

16.  Public  Office;   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

None 

17.  Legal  Career; 

a.    Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk; 

1975-1976  Honorable  Jack  B.  Weinstein 
United  States  District  Judge 

for  the  Eastern  District  of 

New  York 
225  Cadroan  Plaza  East 
Brooklyn,  New  York  11201 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates; 

No 
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3.   the  dates,  names  and  addresses  of  law 
fims  or  offices,  companies  or 
governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of 
your  connection  with  each; 

1973  Summer  Associate 
Nickerson,  Kramer,  Lowenstein, 

Nessen,  Kamin  ft  Soil 
919  3rd  Avenue 
New  York,  New  York  10022 

1974  Summer  Associate 
Stroock  &  Stroock  &  Lavan 
7  Hanover  Square 

New  York,  New  York  10004 

1976-1977  Associate 

Curtis,  Mallet-Prevost, 

Colt  &  Mosle 
101  Park  Avenue 
New  York,  New  York  10178 

1977-1985  Assistant  United  States  Attorney 
United  States  Attorney's  Office 
Southern  District  of  New  York 
One  St.  Andrew's  Plaza 
New  York,  New  York  10007 

1985-1991  Associate,  then  Partner 

Kaye  Scholer,  Fieman,  Hays 

t   Handler 
425  Park  Avenue 
New  York,  New  York   10022 


1991  to   Chief 

1994      Criminal  Division 

United  States  Attorney's  Office 
Southern  District  of  New  York 
One  St.  Andrew's  Plaza 
New  York,  New  York  10007 

1994  to   Special  Assistant  to  the 
present   Assistant  Attorney  General  for 
the  Criminal  Division 
United  States  Department  of 

Justice 
10th  &  Constitution  Avenue 
Washington,  D.C.  20530 
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b.  1.   What  has  been  the  general  character  of  your 

lav  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

When  employed  by  the  United  States  Attorney's 
Office,  I  worked  exclusively  in  criminal  law 
enforcement. 

When  working  in  law  firms  from  1973  through 
1977,  X  was  engaged  in  general  litigation.  In 
private  practice  at  Kaye  Scholer  from  1985 
through  1991  I  worked  on  both  civil  and 
criminal  litigation  matters. 

2.   Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialized. 

In  private  practice  my  clients  included 
Fortune  500  companies  and  individuals  who 
were  either  attorneys  or  partners  at  major 
brokerage  houses.   I  specialized  in  white 
collar  criminal  defense  work. 

When  working  as  an  Assistant  United  States 
Attorney  I  represented  the  United  States  of 
America  in  criminal  cases. 

c.  1.   Did  you  appear  in  court  frequently, 

occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving 
dates. 

I  appeared  in  court  frequently  as  an 
Assistant  United  States  Attorney  between  1977 
and  1985.   I  appeared  in  court  only 
occasionally  when  in  private  practice  between 
the  years  1985  and  1991. 

As  Chief  of  the  Criminal  Division  from  late 
1991  through  early  1994,  I  attended  many 
court  proceedings  to  observe  the  Assistant 
United  States  Attorneys  in  the  Criminal 
Division  conduct  trials  and  hearings  and 
argue  before  the  Court  of  Appeals  for  the 
Second  Circuit. 
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2.  Mhat  percentage  of  these  appearances  was  in: 

(a)  federal  courts:    99% 

(b)  state  courts  of  record:   1% 

(c)  other  courts:   0% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

While  at  the  United  States  Attorney's 
Office,  100%  of  my  litigation  was 
criminal.   In  private  practice, 
approximately  70%  of  my  time  was  devoted 
to  criminal  or  regulatory  enforcement 
matters.   Civil  matters  consumed 
approximately  30%  of  my  attention. 

4.  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  was  sole  counsel  in  over  15  trials  while  an 
Assistant  United  States  Attorney.   I  was 
chief  counsel  on  one  additional  trial  lasting 
five  and  one  half  months  while  an  Assistant 
United  States  Attorney. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

As  I  remember,  all  but  one  of  my  trials  was  a 
jury  trial. 

18.   Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 
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Matters  Litigated  While  at  Kave  Scholer 

During  my  alnost  seven  years  in  private  practice  at  Kaye, 
Scholer  from  1985  through  1991,  I  was  a  nember  of  the  litigation 
department  and  worked  on  both  civil  and  criminal  matters.  While 
more  than  half  of  my  time  was  spent  on  criminal  cases,  I 
nonetheless  had  significant  sxperience  litigating  civil  cases 
involving,  among  other  areas,  trademark,  antitrust  and  contract 
law.   Four  civil  cases  in  which  I  participated  are  described 
below.  While  each  of  the  four  settled  prior  to  trial,  each 
involved  significant  pre-trial  litigation  and  multiple 
appearances  by  me  in  court.  A  description  of  a  criminal  case  in 
which  I  participated  as  a  defense  attorney  while  at  Kaye,  Scholer 
is  included  as  item  5. 

1)   Saxon  Petroleum  v.  Star  Enterprise.  Dkt.  No.  91  Civ.  91 
(E.D.N.Y.). 

In  1991,  my  law  firm  represented  Star  Enterprise,  an 
affiliate  of  Texaco,  who  had  been  sued  in  a  breach  of  contract 
action  filed  by  Saxon  Petroleum,  a  terminated  distributor.   After 
Star  Enterprise  and  Texaco,  whom  we  also  represented,  filed  a 
counterclaim  for  trademark  infringement,  Saxon  amended  its 
complaint  to  assert  antitrust  violations.   Saxon  claimed,  among 
other  things,  that  Star  Enterprise  had  terminated  Saxon  as  part 
of  an  antitrust  scheme  to  sell  its  gasoline  exclusively  through 
directly  owned  service  stations  Instead  of  through  licensed 
distributors. 

The  owners  of  Saxon  controlled  over  a  dozen  service  stations 
in  the  New  York  City  metropolitan  area.   Star  Enterprise 
terminated  Saxon  as  a  distributor  of  Texaco  gasoline  when  tests 
conducted  on  behalf  of  Star  Enterprise  showed  that  the  gasoline 
sold  at  the  Saxon  service  stations  was  not  Texaco  brand  gasoline, 
despite  Saxon's  contractual  commitment  to  sell  only  Texaco  brand 
gasoline  and  the  fact  that  its  stations'  signs  indicated  to 
consumers  that  the  gasoline  being  sold  there  was  Texaco  brand 
gasoline.   Through  discovery  we  also  developed  evidence  that  the 
owners  of  Saxon  were  purchasing  millions  of  gallons  of  spot 
market  gasoline  which  they  then  sold  through  their  Texaco  service 
stations. 

I  was  the  partner  in  charge  of  the  litigation.   I  conducted 
the  principal  depositions,  edited  and  approved  all  of  the  papers 
filed  with  the  court,  and  argued  all  of  the  motions  in  court. 
The  case  was  settled  on  the  eve  of  a  preliminary  injunction 
hearing.   While  the  terms  of  the  settlement  were  sealed.  Star 
Enterprise  and  Texaco  were  completely  satisfied  with  the  outcome 
of  the  litigation. 

Nell  Gerst  of  Gerst  &  Konlgsberg,  666  Old  Country  Road, 
Garden  City,  New  York  11530  ((516)  222-4500),  represented  the 
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distributor.  I  argued  notions  before  the  Honorable  Arthur  Spatt, 
United  States  District  Judge  for  the  Eastern  District  of  New 
York,  and  the  Honorable  Michael  L.  Ohrenstein,  United  States 
Magistrate  Judge  for  the  Eastern  District  of  New  York. 

2)   Automated  Bread  Distribution  Corp.  v.  general  Fggdg  CgrP.> 
Dkt.  No.  90  Civ.  1295  (E.D.N.Y.). 

During  1990  and  1991,  I  shared  responsibility  for  the 
representation  of  General  Foods  and  two  of  its  subsidiaries, 
Entennann's  and  Freihofer,  in  their  litigation  with  Automated 
Bread  Distribution  Corp.   Automated  had  served  as  the  distributor 
in  the  New  York  City  area  for  Freihofer  bakery  products.   The 
core  markets  for  Freihofer  bakery  products,  which  were  produced 
in  a  bakery  in  Albany,  New  York,  were  the  Albany  area  and  New 
England.   Freihofer  did  not  renew  the  Automated  distribution 
agreement  when  it  expired.  Automated  thereafter  sued  General 
Foods  and  its  two  subsidiaries,  claiming,  among  other  things, 
that  the  failure  to  renew  violated  the  antitrust  laws  since  it 
was  motivated  by  the  desire  to  withdraw  Freihofer  bakery  products 
from  the  New  York  City  area,  and  thereby  lessen  competition  for 
Entenmann's  bakery  products. 

Joshua  Greenberg  of  Kaye,  Scholer  ((212)  836-8283),  was  the 
lead  partner  in  charge  of  the  litigation.  My  role  included 
managing  the  litigation  on  a  day  to  day  basis,  editing  and 
approving  all  briefs  and  letters  filed  with  the  court,  conducting 
all  of  the  major  depositions  of  the  plaintiffs  and  supervising 
the  associates  working  on  the  case.   I  argued  each  of  the 
discovery  motions  before  the  Honorable  Simon  Chrein,  United 
States  Magistrate  Judge  for  the  Eastern  District  of  New  York. 
The  case  was  settled  prior  to  trial  on  a  basis  satisfactory  to 
our  clients. 

Automated  was  represented  by  Arnold  Podgorsky,  now  at  Wright 
6  Talisman,  P.O.,  Suite  600,  1200  G  Street,  Washington,  D.C., 
N.W,  20005-3802  ((202)  393-1200). 

3)   Union  Carbide  v.  BASF  Wvandotte.  Dkt.  No.  85-4146  (D.  Ore.). 

I  was  one  of  several  attorneys  representing  BASF  Wyandotte 
in  its  successful  defense  of  a  trademark  infringement  claim 
brought  by  Union  Carbide.   Union  Carbide  claimed  that  it  had 
trademark  rights  in  the  "F-style"  yellow  container  in  which  it 
had  sold  Prestone  antifreeze  for  many  years  and  sought  an 
injunction  to  prevent  BASF  Wyandotte  and  its  many  private  label 
customers  from  using  yellow  F-style  containers  for  their 
antifreezes.   Since  the  F-style  container  was  concededly  the 
standard  container  for  the  entire  antifreeze  industry,  Union 
Carbide's  suit  was  in  fact  premised  on  the  contention  that  it  had 
exclusive  rights  to  the  color  yellow  as  the  background  color  for 
antifreeze  containers. 
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Thomas  A.  Smart  of  Kaye,  Scholar  ((212)  836-8761),  who  was 
lead  counsel,  and  I  shared  responsibility  for  the  discovery  phase 
of  the  litigation  and  jointly  conducted  a  preliminary  injunction 
hearing  in  1985.   I  drafted  many  of  the  legal  documents, 
including  large  portions  of  the  brief  to  the  Ninth  Circuit,  which 
was  filed  during  Union  Carbide's  appeal  from  the  denial  of  its 
preliminary  injunction  motion.  Mr.  Smart  argued  the  appeal  to 
the  Ninth  Circuit.  The  Ninth  Circuit  affirmed  the  District 
Court's  decision  and  Union  Carbide  thereafter  chose  not  to  pursue 
the  litigation  further. 

Union  Carbide  was  represented  by  Kenneth  Umans  of  Colluci  & 
Umans,  101  East  52  Street,  New  York,  New  York  10022  ((212)  935- 
5700) .   The  preliminary  injunction  hearing  was  conducted  before 
the  Honorable  Helen  Frye,  United  States  District  Judge  for  the 
District  of  Oregon. 

This  litigation  is  considered  one  of  the  leading  cases  on 
the  issue  of  whether  color  is  protectable.   First  Brands  Corp.  v. 
Fred  Mever.  809  F.2d  1378  (9th  Cir.  1987). 

4)   Coleco  Industries.  Inc.  v.  Universal  Citv  Studios.  Inc..  Dkt. 
No.  84  Civ.  2596  (S.D.N.Y.). 

In  1985  and  1986,  I  assisted  Richard  Seltzer  of  Kaye, 
Scholer  ((212)  836-8504),  who  was  lead  counsel,  in  our  firm's 
representation  of  Coleco  Industries  in  connection  with  the 
contract  action  it  had  filed  in  1984  against  Universal  City 
Studios.   Through  this  litigation  Coleco  sought  to  recoup  royalty 
payments  it  had  paid  to  Universal  based  on  Coleco 's  sales  of  the 
Donkey  Kong  video  game  cartridge,  for  which  Coleco  was  the 
American  licensee. 

Coleco  had  obtained  rights  to  the  Donkey  Kong  game,  which 
was  then  one  of  the  hottest  arcade  games,  in  order  to  dramatize 
the  capabilities  of  its  newly  developed  video  system, 
ColecoVision,  which  was  intended  to  capture  the  arcade  experience 
for  the  home.   On  the  eve  of  Coleco 's  shipments  of  ColecoVision, 
Universal  claimed  that  it  was  the  sole  and  exclusive  owner  of  all 
rights,  except  book  publishing  rights,  to  the  name,  title, 
character  and  story  King  Kong,  including  the  right  to  license 
video  displays  based  upon  the  I'.ing  Kong  name,  title  and 
character,  and  that  Donkey  Kong  infringed  on  Universal 's  rights 
in  King  Kong.   Universal  threatened  to  sue  Coleco,  and  Nintendo, 
the  developer  and  owner  of  the  Donkey  Kong  game.   Coleco 
capitulated  because  of  its  commercial  vulnerability.   Nintendo, 
however,  refused  to  pay  any  royalties.   In  the  course  of  the 
lawsuit  thereafter  filed  by  Universal  against  Nintendo,  the 
federal  court  found  that  Universal  knew  it  did  not  have  the 
rights  it  asserted  in  King  Kong.  In  fact.  Universal  had  obtained 
a  1976  California  ruling  that  King  Kong  was  in  the  public  domain 
in  order  to  clear  the  way  for  it  to  film  a  remake  of  the  RKO  King 
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Kong  movie.   Based  on  the  facts  developed  in  the  Universal 
litigation  with  Nintendo,  Coleco  filed  its  own  lawsuit. 

During  the  roughly  one  year  period  that  I  participated  in 
the  litigation,  I  was  responsible  for  handling  the  litigation  on 
a  day  to  day  basis.   I  took  and  defended  all  of  the  depositions 
but  one.   I  drafted  our  briefs  and  letters  to  the  court  and 
argued  all  actions  before  the  court.   The  case  was  settled  prior 
to  trial  to  the  satisfaction  of  both  parties. 

Steven  M.  Barna  of  Hachtell,  Lipton,  Rosen  &  Katz,  51  West 
52nd  Street,  New  York,  New  York  10019  ((212)  403-1000) 
represented  Universal.   The  Honorable  Robert  H.  Sweet,  United 
States  District  Judge  for  the  Southern  District  of  New  York, 
heard  argument  and  decided  the  notions.   110  F.R.D.  688  (S.D.N.Y. 
1986) . 

5)   United  States  v.  Freeman.  Dkt.  No.  85  Cr.  615  (S.D.N.Y.). 

While  at  Kaye,  Scholer,  I  also  represented  several  clients, 
including  attorneys  and  other  professionals,  who  were  targets  of 
criminal  investigations.  The  only  criminal  case  on  which  I 
worked  which  resulted  in  the  filing  of  criminal  charges  and  which 
is  as  a  consequence  a  matter  of  public  record,  is  United  States 
V.  Robert  M.  Freeman.   I  joined  Paul  J.  Curran  of  Kaye,  Scholer 
((212)  836-8478)  and  Robert  B.  Fiske,  Jr.,  who  is  presently  on 
leave  from  Davis  Polk  &  Wardwell  and  can  be  reached  at  (501)  221- 
8704,  in  representing  Mr.  Freeman,  who  was  accused  of  insider 
trading  while  a  partner  and  head  of  the  risk  arbitrage  department 
at  Goldman  Sachs  &  Co. ,  an  investment  banking  firm  in  New  York 
City. 

On  February  12,  1987,  Mr.  Freeman  was  arrested  on  charges 
that  he  had  engaged  in  an  insider  trading  conspiracy  with  Martin 
Siegel,  who  had  been  an  extremely  successful  mergers  and 
acquisitions  partner  at  the  investment  banking  firm  Kidder 
Peabody.   In  April  1987,  following  indictment,  Mr.  Curran  pressed 
for  a  speedy  trial  and,  in  May  1987,  the  Government  chose  to  move 
to  dismiss  its  case  rather  than  to  proceed  to  trial.   It 
promised,  however,  to  reindict  Mr.  Freeman  on  vastly  expanded 
charges.   Such  an  indictment  was  never  forthcoming.   Instead,  in 
September  1989,  Mr.  Freeman  entered  a  plea  3f  guilty  to  a  single 
count  of  mail  fraud,  in  connection  with  one  day's  trading  in  the 
securities  of  the  Beatrice  Companies.   In  April  1990,  he  was 
sentenced  to  a  term  of  imprisonment  of  four  months,  a  fine  and 
two  years  probation  by  the  Honorable  Pierre  N.  Leval,  United 
States  District  Court  Judge  for  the  Southern  District  of  New 
York,  who  is  now  United  States  Circuit  Judge  for  the  Second 
Circuit. 

The  Government  was  represented  at  the  time  of  the  plea  by 
then  United  States  Attorney  Benito  Romano  (now  at  Willkie  Farr  & 
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Gallagher,  One  Citicorp  Center,  153  East  53rd  Street,  New  York, 
New  York  10022  ((212)  935-8000)),  and  Assistant  United  States 
Attorney  John  M.  McEnany,  United  States  Attorney's  Office, 
Southern  District  of  New  York,  One  St.  Andrew's  Plaza,  New  York, 
New  York  10007  ((212)  791-0060). 

Messrs.  Curran  and  Fiske  functioned  as  lead  counsel  for  Mr. 
Freeman  and  addressed  the  court  at  the  tine  of  the  plea  and 
sentence.   I  had  responsibility  for  running  the  case  on  a  day  to 
day  basis.   As  a  consequence,  I  was  responsible  for  learning  and 
developing  all  of  the  facts  and  supervising  the  work  done  by  the 
associates  at  each  of  the  law  fims.   This  required  spending 
extensive  periods  of  tine  with  the  client  and  organizing  the 
factual  and  legal  research  done  by  the  associates.   I  also 
drafted  or  edited  the  internal  memoranda  we  used  to  develop  our 
defenses  to  any  anticipated  charges  as  well  as  many  of  the 
documents  we  filed  with  the  court.   I  worked  with  Messrs.  Curran 
Fiske  to  develop  our  legal  strategy.   I  participated  in  our 
meetings  with  and  presentations  to  the  Government.   I  also  worked 
with  Messrs.  Curran  and  Fiske  in  1990  and  1991  in  connection  with 
an  SEC  investigation  into  matters  raised  by  the  criminal  case. 

Trials  as  an  Assistant  United  States  Attorney 

During  my  almost  eight  years  as  an  Assistant  United  States 
Attorney  in  the  Southern  District  of  New  York  from  1977  to  1985, 
I  conducted  over  fifteen  criminal  jury  trials  and  argued  almost  a 
dozen  appeals  before  the  United  States  Court  of  Appeals  for  the 
Second  Circuit.   Five  of  those  cases  are  described  below.   I  was 
sole  counsel  in  each  case  except  United  States  v.  Witt.   I 
represented  the  Government  on  each  of  the  appeals;  all 
convictions  were  affirmed  on  appeal.   During  the  period  1983 
until  January  1985,  I  also  served  as  a  Deputy  Chief  of  the 
Criminal  Division. 

6)   United  States  v.  Witt.  Dkt.  No.  82  Cr.  33  (S.D.N.Y.). 

In  1983,  as  lead  counsel,  I  tried  a  five  and  one-half  month 
trial  of  six  defendants  for  RICO,  drug  and  tax  crimes  stemming 
from  their  work  as  financiers  and  organizers  of  a  nationwide 
system  of  sham  medical  clinics  through  which,  under  the  guise  of 
treating  obesity  and  stress,  massive  quantities  of  methc qualone, 
which  was  at  that  time  a  Schedule  II  controlled  substance,  were 
sold.   Methaqualone,  which  was  known  under  the  Tradename 
"Quaalude"  and  the  street  name  "ludes",  is  a  hypnotic  sedative 
which  had  been  approved  as  a  sleeping  pill.   It  was  also  a 
popular  drug  of  abuse  among  affluent  young  adults;  it  had  a 
reputation  as  an  aphrodisiac  and  produces  a  "high"  when  abused. 
During  the  period  of  the  conspiracy  described  by  the  indictment, 
the  street  price  for  a  single  pharmaceutical  tablet  of  Quaalude 
ranged  from  $4  to  $10. 
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The  defendants  organized  the  first  sham  clinic  in  1976  in 
New  York  City.   Under  the  guise  of  operating  a  diet  practice  and 
with  the  assistance  of  two  doctors,  that  clinic  sold  over  11,000 
Quaalude  prescriptions  and  over  9,000  amphetamine  prescriptions 
in  1977  and  1978.   The  amphetamines  were  prescribed  for  the 
apparent  purpose  of  suppressing  the  appetite  and  the  Quaaludes 
were  purportedly  given  to  counteract  the  affect  of  the 
amphetamines  and  permit  the  "patient"  to  sleep  at  night.  Many  of 
the  customers  of  the  diet  office,  however,  did  not  have  a  weight 
problem.  They  were  primarily  young  adults,  many  of  whom  worked 
in  the  nearby  garment  center.  Many  of  the  customers  received 
prescriptions  every  month  over  extended  periods  of  time,  even 
though  amphetamines,  which  are  highly  addictive  and  dangerous, 
cannot  be  used  safely  for  more  than  a  two-week  period. 

After  the  massive  quantity  of  prescription  tnriting  at  the 
diet  center  drew  the  attention  of  the  state  authorities,  the 
defendants  changed  the  nature  of  the  scheme.   They  opened 
"stress"  clinics  in  New  York  City,  Chicago  and  Boston  at  which 
virtually  all  of  the  "patients"  received  Quaalude  prescriptions 
under  the  pretext  of  helping  people  who  suffered  from  stress  to 
sleep.   To  disguise  the  illicit  nature  of  the  enterprise,  the 
defendants  designed  an  elaborate  charade  of  medical  treatment. 
All  patients  were  given  EKG's  and  blood  tests,  were  required  to 
fill  out  stress  questionnaires  and  health  histories,  and  at  least 
in  the  New  York  clinic,  were  initially  interviewed  by  a 
"psychologist",  one  of  the  defendants  who  was  not  licensed  to 
practice  psychology.   Patients  were  limited  to  three  successive 
monthly  visits  (and  therefore  three  prescriptions) •   Only  after  a 
break  of  several  months  were  they  readmitted  to  the  "program"  for 
another  three  months.   This  pattern  could  be  repeated 
indefinitely.   96.6%  of  the  New  York  stress  clinic  patients 
received  the  same  "treatment":   a  monthly  Quaalude  prescription. 

In  order  to  evade  monitoring  by  public  health  officials,  the 
defendants  limited  the  number  of  prescriptions  any  one  physician 
could  write  each  month  and  the  number  of  pills  per  prescription. 
Thus,  instead  of  relying  on  one  or  two  doctors,  the  defendants 
hired  many  doctors,  each  of  whom  would  work  one  afternoon  a  week. 
Any  doctor  who  did  not  prescribe  Quaalude  or  who  deviated  from 
the  number  of  pills  the  owners  war?ted  prescribed,  was  promptly 
fired. 

I  conducted  the  investigation  which  resulted  in  the  filing 
of  the  indictment.   As  lead  counsel  at  trial,  I  presented  the 
testimony  of  the  principal  Government  witnesses,  many  of  whom 
were  co-conspirators  who  had  entered  pleas  of  guilty,  cross- 
examined  several  defense  witnesses,  including  a  doctor  who  had 
worked  at  the  New  York  stress  clinic,  and  gave  the  Government's 
main  and  rebuttal  summations.   Stuart  Abrams,  now  in  private 
practice  at  230  Park  Avenue,  New  York,  New  York  10169  ((212)  661- 
5000),  was  my  co-counsel. 
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The  Honorable  Charles  S.  Haight,  United  States  District 
Judge  for  the  Southern  District  of  New  York,  presided  over  the 
trial.   The  charges  against  one  defendant,  Alice  Rosenthal,  were 
dismissed  by  the  Court  at  the  close  of  the  Government's  case 
pursuant  to  Rule  29,  Fed.  R.  Crim.  Pro.   The  remaining  defendants 
were  convicted  by  the  jury  and  the  convictions  were  affirmed  on 
appeal. 


Defendant 
Herman  Witt 


Gary  Ellentuck 
Jody  Ellentuck 


Robert  Rosenberg 


Alice  Rosenthal 


Sally  Ungar 


Edward  Silverg 


Defense  Counsel 

Marvin  B.  Segal 
41  Madison  Avenue 
New  York,  New  York 
(212)  481-6000 

Lawrence  Silverman 
One  New  York  Plaza 
New  York,  New  York  10004 
(212)  785-7200 

Peter  Shelby  Zeller 
(deceased) 

Carl  Bernstein 

342  Madison  Avenue 

Suite  1220 

New  York,  New  York  10173 

(212)  883-1212 

Louis  Aidala 

1133  Avenue  of  the  Americas 
New  York,  New  York  10036 
(212)  302-4466 

Howard  Mulholland 
125-10  Queens  Blvd. 
Queens,  New  York  11415 
(718)  846-7162 


7)  United  States  v.  Giacalone.  Dkt.  No.  80  Cr.  123  (S.D.N.Y.). 

In  1980,  1  was  the  sole  prosecutor  during  a  seven  week  trial 
of  four  defendants,  including  a  soldier  in  the  Genovese  crime 
family,  for  conspiring  to  embezzle  funds  from  Citibank  in  New 
York  City  and  to  launder  those  funds  by  transfers  to  South 
American  and  European  bank  accounts.  The  defendants  successfully 
embezzled  $3,000,000  in  August  of  1976  and  attempted  to  embezzle 
another  $5,000,000  to  $7,000,000  from  Citibank  in  October  of 
1976. 

The  conspirators  embezzled  the  money  from  Citibank  by 
working  with  a  Citibank  employee,  who  sent  a  wire  transfer  of 
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$3,000,000  to  a  bank  account  in  Curacao,  Netherlands  Antilles. 
Thereafter,  the  defendants  arranged  for  the  embezzled  funds  to  be 
washed  through  Canadian,  Swiss  and  New  York  bank  accounts.   Each 
of  the  defendants  received  over  $400,000  from  the  embezzlement. 

Three  defendants  were  convicted  following  the  trial  before 
the  Honorable  Robert  H.  Sweet,  United  States  District  Judge  for 
the  Southern  District  of  New  York.  The  fourth  defendant,  who  was 
severed  during  the  seventh  week  of  trial  for  health  reasons, 
later  pleaded  guilty.  At  a  Fatico  hearing  following  the  trial,  I 
established  that  defendant  Giacalone  was  a  made  member  of  the 
Genovese  crime  family.   The  court  relied  on  that  evidence  in 
imposing  sentence.   739  F.2d  40  (2d  Cir.  1984);  508  F.Supp.  39 
(S.D.N.Y.  1980). 

Defendant  Defense  Counsel 

Anthony  Giacalone  John  P.  Russell 

921  Bergen  Avenue 
Jersey  City,  New  Jersey 
(201)  659-8107 

Anthony  De  Pasque  Robert  Dorf 

350  Broadway 

New  York,  New  York  10013 
(212)  226-1224 

Joseph  Arnao  Daniel  Hollnan 

36  West  44th  Street 
Suite  1100 

New  York,  New  York  10036 
(212)  819-2332 

8)  United  States  v.  Martens.  Dkt.  No.  80  Cr.  748  (S.D.N.Y.). 

In  1980,  I  was  the  sole  prosecutor  at  the  trial  of  Dr.  John 
Martens  for  the  illegal  distribution  of  Dilaudid,  a  Schedule  II 
narcotic  drug  controlled  substance  which  is  a  highly  addictive 
analgesic  customarily  used  to  treat  terminal  cancer  patients  and 
which  is  purchased  illegally  as  a  substitute  for  heroin  by  heroin 
addicts. 

Dr.  Martens,  a  practicing  physician  in  Manhattan,  used  the 
names  of  friends  on  prescriptions  to  obtain  Dilaudid  pills  and 
then  sold  the  pills  for  between  $5  and  $8  a  pill.   He  took  the 
stand  in  his  own  defense,  but  was  convicted  by  the  jury.   The 
defense  counsel  was  Paul  Rao,  Jr.,  210  East  61  Street,  New  York, 
New  York  10021  ((212)  486-6661);  The  Honorable  Charles  E. 
Stewart,  United  States  District  Judge,  Southern  District  of  New 
York,  presided  over  the  trial. 
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9)   United  States  v.  fiKfing,  Dkt.  No.  78  Cr.  785  (S.D.N.Y.)' 

I  was  the  sole  prosecutor  at  the  trial  in  1979  of  a 
significant  narcotics  trafficker,  Augustus  "Gee  Gee"  Owens,  for  a 
sale  of  cocaine  to  a  Government  informant.  The  defendant  was 
represented  by  Hermina  Perlmutter,  258  Broadway,  New  York,  New 
York  10007,  who  was  disbarred  following  her  own  conviction  on 
criminal  charges  in  1987.   The  Honorable  Constance  Baker  Motley, 
United  States  District  Judge,  Southern  District  of  New  York, 
presided  over  the  trial.  The  defendant  was  convicted  after 
trial. 

10}   United  States  v.  Ksdlna,  Dkt.  No.  70  Cr.  234  (S.D.N.Y.). 

After  a  nine  day  trial  in  1978,  at  which  I  was  the  sole 
prosecutor,  two  defendants  were  convicted  of  conspiring  to 
defraud  the  United  States  by  obtaining  income  tax  refunds  which 
had  been  fraudulently  claimed.   The  conspiracy  centered  around 
the  operation  of  a  tax-preparer  business  located  in  upper 
Manhattan.   The  conspirators,  which  included  an  accountant, 
prepared  tax  forms  and  kept  business  records  for  many  New  York 
businesses  owned  by  merchants  from  the  Dominican  Republic.   By 
creating  false  employee  records  for  some  of  these  businesses, 
including  businesses  which  had  ceased  to  operate,  the 
conspirators  filed  for  and  obtained  income  tax  refund  checks. 
The  scheme  also  required  the  conspirators  to  gather  names  and 
social  security  numbers  for  the  persons  they  used  as  the 
fictitious  employees.   Certain  of  the  conspirators  then  arranged 
to  receive  the  refund  checks  at  the  homes  of  relatives  and  to 
cash  the  checks  by  assuming  false  identities. 

The  trial  was  conducted  before  the  Honorable  Gerard  Goettel, 
United  States  District  Judge,  Southern  District  of  New  York. 

Pef^nt^ant;  Defense  Counsel 

Rafael  DeLa  Cruz  Roland  Thau 

The  Legal  Aid  Society 

Federal  Defenders  Services  Unit 

52  Duane  Street 

New  York,  New  York  10007 

(212)  285-2833 

Alonzo  Bautista  Thomas  Manning 

137  Rivington  Street 
New  York,  New  York  10002 
(212)  777-6111 
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The  following  individuals  can  speeJc  to  ny  nost  recent  legal 
experience: 

The  Honorable  Mary  Jo  Nhite 
United  States  Attorney  for  the 

Southern  District  of  New  York 
1  St.  Andrews  Plaza 
New  York,  New  York  10007 
(212)  791-0056 

Otto  G.  Obermaier,  Esq. 
Weil  Gotshal  &  Manges 
767  5th  Avenue 
New  York,  New  York  10153 
(212)  310-8843 

Robert  B.  Fiske,  Jr. 
(501)  211-8704 

Paul  J.  Curran,  Esq. 

Kaye,  Scholer,  Fiennan,  Hays  6  Handler 

425  Park  Avenue 

New  York,  New  York  10022 

(212)  836-8478 

Lawrence  B.  Pedowitz,  Esq. 
Wachtell  Lipton  Rosen  fc  Katz 
51  West  52nd  Street 
New  York,  New  York  10019 
(212)  403-1000 

19.   Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  natters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  had  been  waived.) 

In  December  of  1991,  1  became  the  first  woman  appointed  as 
Chief  ol  the  Criminal  Division  for  the  United  States  Attorney's 
Office  for  the  Southern  District  of  New  York.   As  Chief  of  the 
Criminal  Division,  I  reported  directly  to  the  United  States 
Attorney  and  was  responsible  for  the  144  Assistants  in  the 
Criminal  Division  and  the  over  3,000  cases  which  they  handle.   In 
managing  the  Division,  I  set  its  policy,  recommended  the 
appointment  of  the  Unit  Chiefs  and  Deputy  Chiefs  who  assisted  me 
in  supervising  the  Assistants,  and  made  critical  prosecutorial 
decisions,  including  decisions  to  file  charges,  accept  pleas  to 
reduced  charges,  dismiss  indictments,  and  appeal  from  rulings  of 
the  court  adverse  to  the  Government.   I  devoted  a  significant 
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aaount  of  tine  to  talking  to  individual  Assistants  about  their 
work  and  to  visiting  courtrooms  to  observe  Assistants  as  they 
tried  cases. 

In  addition  to  aanaging  the  Criminal  Division  on  a  day  to 
day  basis,  I  also  instituted  several  innovations  to  improve  the 
training  and  performance  of  the  Assistants.  We  revised, 
expanded,  and  distributed  a  17  chapter  Criminal  Division  Practice 
Manual  which  serves  as  a  reference  tool  for  all  Assistants  and 
describes  in  detail  the  Office's  policies  and  procedures.  At  my 
request,  our  Appeals  Unit  undertook  the  complete  revision  of  the 
Government's  Requests  to  Charge.   The  revised  Requests,  which 
were  placed  on  our  computer  system,  can  be  instantaneously 
retrieved  and  customized  by  all  Assistants,  providing  them  and 
the  court  with  the  most  current  statement  of  the  law.   Finally,  I 
supervised  the  complete  overhaul  of  our  trial  practice  training 
program.   The  new  program,  which  incorporated  lectures, 
demonstrations  and  exercises  in  trial  advocacy  skills,  drew  on 
experienced  professionals  in  the  area  of  trial  advocacy  training 
to  produce  a  program  which  was  effective  and  tailored  to  the 
needs  of  our  Office. 

Over  the  years,  I  have  taught  law  courses  and  lectured  in 
various  areas  of  the  law.   I  co-taught  a  course  in  Evidence  with 
Charles  Carberry  (now  at  Jones,  Day,  Reavis  &  Pogue,  599 
Lexington  Avenue,  New  York,  New  York  10022  ((212)  326-3939))  at 
Benjamin  N.  Cardozo  School  of  Law  in  New  York  City  in  1984.   In 
1990,  I  co-taught  courses  in  Professional  Responsibility  at 
Columbia  University  School  of  Law,  New  York,  New  York,  with  Bruce 
Green,  who  is  a  Professor  at  Fordhan  Law  School,  14  0  West  62d 
Street,  New  York,  New  York  10022  ((212)  636-6851).   Over  the  last 
decade,  I  have  been  a  teacher,  guest  lecturer  or  judge  at  trial 
practice  courses  at  Harvard,  Columbia,  New  York  University  and 
Fordhan  Law  Schools. 

I  have  lectured  or  participated  in  panel  discussions  on  both 
civil  and  criminal  litigation  issues  for  several  professional 
organizations  and  universities,  including  the  American  Bar 
Association  (demonstration  of  complex  criminal  litigation 
advocacy  at  Annual  Meeting  in  Hawaii  in  1989;  discussion  of 
strategies  under  the  sentencing  guidelines  at  White  Collar  Crime 
Conference  in  New  Orleans  in  1993;  discussion  of  the  "Corporation 
as  Cop"  at  the  Annual  Meeting  in  New  York  City  in  1993),  the 
Practicing  Law  Institute  (civil  RICO;  SEC  enforcement;  expert 
witnesses) ,  the  New  York  Law  Journal  Seminar  (dispositive  civil 
pretrial  motions) ,  the  Chicago/Kent  Commodities  Law  Institute 
(enforcement  issues) ,  and  Fordham  Law  School  (role  of  corporate 
counsel).   In  February  1994,  I  was  a  panelist  for  a  discussion  of 
internal  investigations  and  ethics  at  the  Federal  Bar  Council 
Annual  Meeting  in  Mexico. 
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on  April  1.  1993,  I  gave  the  keynote  address  to  600  women 
litiga?o«"ro«  acros;  thl  country  at  the  fi"t  American  Bar 
Assoliation-Prentice  Hall  conference  in  New  York  City  on  the 
Woman  Advocate. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firms  memberships,  former  employers, 
clients,  or  customers.  Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  have  retirement  funds  at  Xaye,  Scholer  (HR  10  and  401K 
accounts)  and  with  the  federal  Government. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

As  a  Judge,  I  would  recuse  myself  from  any  matter  to 
which  Kaye,  Scholer,  Fierman  Hayes  &  Handler  is  a  party;  from  any 
matter,  civil  or  criminal,  which  was  in  the  United  States 
Attorney's  Office  while  I  was  Chief  of  the  Criminal  Division;  and 
from  any  matter  in  which  a  company  in  which  I  own  stock  is  a 
party . 

It  is  my  intention  to  transfer  my  HRIO  and  401K 
accounts  from  Kaye,  Scholer  to  a  major  brokerage  house  should  I 
become  a  Judge.   Following  such  a  transfer,  I  will  no  longer  have 
any  financial  relationship  with  Kaye,  Scholer.   It  is  my 
intention  to  recuse  myself  for  an  appropriate  period  of  time 
thereafter  from  any  matter  in  which  Kaye,  Scholer  represents  a 
party. 

In  addition,  I  fully  intend  to  comply  with  all 
applicable  laws,  regulations  and  codes  regarding  resolution  of 
any  conflicts  of  interest. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?  If  so,  explain. 

No 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interests,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
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copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Sss.   Financial  Disclosure  Report  for  January  1,  1993  through 
April  15,  1994. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

Attached  as  exhibit. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

No 
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*      FINANCIAL  DISCLOSURE  REPORT  (coot'd) 


■•■•  of  Vttrvoa  tmportl»g 


Bat*  •(  fport 


VIII.   ADDITIONAL  INFORMATION  or  EXPLANATIONS.    (bdicMeputcrBepott.) 

:el. 


30  IJu.  A^-.^  />■ 


It     i^-tvm-t        ^"f 


K.    CERTIFICATION. 

Id  compliance  wiita  the  provisions  of  28  U.S.C  i  4SS  and  of  Advisory  Opinion  No.  57  of  tbe  Advisory  Commiiiee  on 
Judicial  Activiiies,  and  lo  tbe  best  of  my  knowledge  at  tbe  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
funaion  in  any  liti|ation  during  tbe  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  depeodcDi  children 
had  a  Cnaodal  interest,  as  defined  in  Canon  3C<3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  infomutioo  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was 
withheld  because  it  met  applicable  sututoty  provisions  permitting  non-disclosure. 

1  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  accepunce  of  gifts  which  have  been 
icponed  are  in  compliance  with  the  provisions  of  5  U.S.CA.  app.  7,  %  501  cl  leq.,  5  U.S.C  {  7353  and  Judicial  Conference 
legulaiions. 


Signature  , 


iVi^uU. 


/Lu 


Date 


J^ 


31,    'iff 


NOTE;     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCHONS  (5  U.S.CA.  APP.  6.  t  104.  AND  18  VSS.C.  ^  1001.) 


FILINO  INSTRUCnONS: 

Xlail  signed  original  and  3  additional  copies  to: 

Judicial  Ethio  Oomminee 

Administrative  Office  of  ibe 

United  Suies  Courts 

Washington,  DC  2QS44 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  i  complete,  cmrent  financial  net  wonh  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  tectsities,  Irasts.  investments,  and  other  financial 
holdings)  all  liabilities  Oncluding  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 
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FZMANCIAL  STATEMENT 
SCHEDULES 


Schedule  A:   Cash  in  banks 

Chemical  Bank:  $5,000 

Chase  Manhattan  Bank:    1,000 

Schedule  B:   U.S.  Government  Securities 

Municipal  Investment  Trust  Sr.  A  New  York  Bonds  $19,000 
New  York  State  Dorm  Authority  Notes  8,800 

Strips-TINT-U.  S.  Treasury  (IRA)  20,000 

Schedule  C:   Listed  Securities 

Merrill  Lynch  Ready  Asset  Fund  $   535 

AT&T  Notes  3,000 

New  England  T&T  Notes  2,000 

CD  Signet  Bank  Richmond  Va.  5,000 

CD  America  Bank  Newark  Del.  2,000 

CD  Bankers  Trust  Co.  2,600 

Shearson  Government  fc  Agencies  Fund  (IRA)  130 

Shearson  Premium  Total  Return  fund  (IRA)  2,000 

Balcor  Equity  Pen.  Inv.  Ill  (IRA)  2,000 

Shurgard  Inc.  Properties  L.P.  2,000 

Carlyle  Real  Estate  L.P.  1,000 

Schedule  D:   Unlisted  Securities 

Park  Tool  C.  stock       $200 

Schedule  E:   Real  estate  owned 

Residence  $600,000 

Weekend  house       $260,000 

Schedule  F:  Real  estate  mortgages  receivable 

Contract  sale  of  Highway  10  Property  in  Minnesota  $3,000 

Schedule  G:   Real  estate  mortgages  payable  (held  by  Chase 
Manhattan  Bank) 

Residence:  $275,000 

Weekend  house:       150,000 
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III.   GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  tine  devoted  to  each. 

During  law  school,  I  read  to  and  tutored  a  blind  classmate, 
and  at  the  request  of  faculty  members  tutored  other 
classmates.   I  was  one  of  six  students  who  participated  in  an 
experimental  eight  credit  clinical  program  operating  from  the 
Harlem  office  of  The  Legal  Aid  Society.  He  represented 
clients  with  landlord-tenant  and  consumer  problems  under  the 
supervision  of  a  member  of  the  law  school's  faculty. 

While  at  Kaye,  Scholer,  I  was  the  first  partner  in  charge  of 
the  Battered  Women's  Project  at  the  firm,  through  which 
twenty  associates  and  as  many  paralegals  provided  pro  bono 
legal  services  to  women  seeking  Orders  of  Protection  and 
custody  of  their  children.   I  helped  to  arrange  training  for 
the  attorneys  and  paralegals  who  were  participating  in  the 
program,  set  up  a  system  for  supervision  of  each  case,  and 
consulted  with  the  individual  attorneys  about  the  more 
difficult  legal  and  ethical  questions  presented  by  the  cases. 

I  have  participated,  as  described  above,  in  teaching  and 
lecturing  on  legal  issues.   When  I  taught  Professional 
Responsibility  courses  at  Columbia  Law  School,  I  was  not  paid 
by  the  school. 

As  a  federal  prosecutor  I  have  been  engaged  in  pro  bono 
publico  work  for  over  10  years  of  my  legal  career. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  No 

If  so,  list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

None 
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Is  there  a  selection  commission  in  your   jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?  Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you  participated) . 

Senator  Daniel  Patrick  Moynihan  recommended  me  to  President 
Clinton  for  this  position.  Senator  Moynihan  has  a  bipartisan 
merit  selection  committee  to  screen  and  recommend  applicants 
to  him.   I  applied  to  this  committee  for  a  federal  district 
court  judgeship  on  January  6,  1993.   I  later  asked  to  also  be 
considered  for  the  position  of  United  States  Attorney  for  the 
Southern  District  of  New  York.   Shortly  thereafter  Senator 
Moynihan 's  Committee  interviewed  me  for  the  position  of 
United  States  Attorney  and  then  sent  my  name  to  the  Senator 
for  his  consideration.   I  was  interviewed  by  Senator  Moynihan 
for  the  position  of  United  States  Attorney  in  March  1993,  but 
not  chosen. 

I  understand  that  the  committee  interviewed  over  150 
candidates  for  the  Southern  District  of  New  York  bench  during 
the  summer  and  fall  of  1993.   On  October  5,  1993,  the 
Committee  interviewed  me  for  a  judgeship  and  thereafter  sent 
my  name  to  the  Senator.  The  Senator  interviewed  me  on 
November  6,  1993  and  informed  me  at  that  time  that  he  would 
be  sending  my  name  to  the  President.  The  Senator  publicly 
announced  his  decision  on  November  10,  1993. 

I  received  forms  for  the  Department  of  Justice,  the  FBI,  the 
ABA,  and  the  Senate  from  the  White  House  in  late  November 
1993  and  returned  the  completed  forms  on  December  7,  1993. 
In  late  December  1993,  I  was  interviewed  over  the  telephone 
by  a  Department  of  Justice  employee.   In  late  January  1994,  I 
was  interviewed  at  the  Department  of  Justice  by  several 
Department  employees.   In  mid-February  1994,  I  was  instructed 
to,  and  on  February  14  did,  send  a  form  and  writing  samples 
to  the  ABA.   On  March  24,  1994,  I  was  interviewed  by  the  ABA 
Representative  for  the  Second  Circuit. 

Has  anyone  involved  in  the  process  of  sele''ting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?  If  so,  please  explain  fully. 

No 
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Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 
Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solving 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extended  to  broad 
cases  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities. 

I  believe  it  is  the  role  of  a  District  Court 
Judge  to  decide  the  case  before  her  based  on 
careful  and  fair  fact  finding  and  intelligent  and 
just  application  of  the  governing  statutes  and 
judicial  precedents  to  the  facts.   A  court  should 
not  reach  to  decide  more  than  the  case  at  issue 
presents.   All  bases  for  a  ruling  should  be 
honestly  and  clearly  articulated  so  that  the 
parties  understand  the  decision-making  process  and 
an  appellate  court  can  review  it  when  it  is 
appropriate  to  do  so. 

A  Judge  must,  in  a  democratic  society  such  as 
ours,  be  properly  respectful  of  the  voice  of  the 
people  as  expressed  through  their  elected 
representatives.   She  should  seek  to  construe 
statutes  as  Congress  wanted  them  to  be  construed, 
whether  narrowly  or  broadly  as  the  case  may  be. 
The  starting  point  for  this  analysis  must  be  the 
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language  of  the  statute  itself  and  its  plain 
neaning. 

When  confronted  with  constitutional  issues,  a 
Judge  should  be  guided  by  these  sane  principles.   A 
Judge  should  not  reach  beyond  the  issue  presented; 
the  fact  finding,  reasoning,  and  policy  choices 
should  be  fairly  arrived  at  and  clearly  articulated 
to  assist  review;  and  the  ruling  should  reflect  a 
sound  understanding  of  the  governing  law 
(constitutional,  statutory  and  judicial)  and  a 
profound  respect  for  both  the  will  of  the  majority 
as  expressed  through  Congress  and  the  rights  of  the 
individual  embodied  in  our  Constitution. 
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I.     BIOGRAPHICAL  INFORMATION  fPUBLlC^ 

1.  Full  name:    (include  any  former  names  used.) 

Lewis  A.  Kaplan.   My  full  middle  name  is  Avins. 

2.  Address;     List  current  place  of  residence  and  office  address(es). 

Lewis  Road,  Irvington,  New  York  10533  (H) 

Paul,  Weiss,  Riflcind,  Wharton  &  Garrison   (O) 
1285  Avenue  of  the  Americas 
New  York.  New  York  10019-6064 

3.  Date  and  place  of  birth: 

December  23,  1944  -  Staten  Island,  New  York. 

4.  Marital  status    (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  addre£?(es). 

Married  to  Nancy  (Gelberg)  Kaplan.  She  is  an  adjunct  faculty  member  at  lona 
College,  New  Rochelle.  New  York,  and  at  Pace  University,  Pleasantville,  New 
York.  She  is  also  a  consultant  to  a  summer  institute  in  the  division  of  natural 
sciences  at  State  University  of  New  York  at  Puj-chase,  Purchase,  New  York,  and 
a  volunteer  tour  guide  at  the  American  Museum  of  Natiu-al  History,  New  York, 
New  York. 

5.  Education:    List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received  and  dates  degrees  were  granted. 

University  of  Rochester  -  9/62-6/66    (A.B.  6/66  with  high  honors  in  political 

science) 

Wagner  College  -  summer  1963    (took  a  literature  course) 

Harvard  Law  School  -  9/66-6/69  (J.D.  6/69  cum  laude) 

6  Employment  Record:       List  (by  year)  all  business  or  professional  corporations, 

companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

1970-present;  Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  (associate  1970- 

77;  partner  1977-present) 

1969-1970:  Law  clerk  to  Hon.  Edward  M.  McEntee,  United  States  Conrt 
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of  Appeals  for  the  First  Circuit 

1968-69:  Part  time  consultant.  Arthur  D.  Little,  Inc.,  Cambridge,  MA. 

summer  1968:  Paul,    Weiss,    Rifkind,    Wharton    &    Garrison    (summer 

associate) 

1967-69:  Bureau  of  the  Budget  of  the  City  of  New  York  (summer  and 

part-time  employee) 

summer  1966:  Procter  &  Gamble  Co.,  Staten  Island,  NY    (management 

trainee) 

1 992-present:  Trustee,  Lawyers'  Committee  for  Civil  Rights  Under  Law 

1988-91  Trustee,  Village  of  Irvington,  New  York 

1 986-88  Member,  Land  Use  Review  Committee,  Irvington,  New  York 

198^-198?  Member,  Trustees'  Council,  University  of  Rochester 

1982-83  Special    Master,    Sierra    Club    v.    U.S.    Army   Corps   of 

Engineers  (S.D.N.Y.) 

1982-1990  Director  and  secretary,  ROGO  Educational  Consulting  Inc. 

(My  wife  was  the  sole  stockholder  of  this  corporation.) 

1976  Special  counsel.  Grievance  Committee,  Association  of  the 

Bar  of  the  City  of  New  York 


7.  Militan'  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Felix  Frankfurter  Scholarship  -  Harvard  Law  School 

James  D.  McGill  Prize  for  interest  and  achievement  in  government  -  University  of 

Rochester 
Named  to  "Who's  Who  in  America,"  "Who's  Who  in  American  Law,"  and  "Tls5  Best 

Lawyers  in  An^.erica" 
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Honored  by  Westchester  County  [NY]  Board  of  Legislators  for  "disti<iguished  service  to 

the  residents  of  Irvington[,  NY]" 
Certificate  of  appreciation  from  the  Mayor  and  Trustees  of  Ii  vington.  New  York,  for 

"service  rendered  to  the  Village  of  Irvington-on-Hudson" 


9.  Bar  Associations;     List  all  bar  associations,  legal  or  judicial-related  committees  or 

conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  snd  dates  of 
any  offices  which  you  have  held  in  such  groups. 

Fellow,  American  College  of  Trial  Lawyers 

Federal  Civil  Procedure  Committee  (1993-date) 
Member,  American  Law  Institute 
American  Bar  Association 

Antitrust  Section 

Banking,  Corporations  and  Business  Law  Section 

Litigation  Section 
Association  of  the  Bar  of  the  City  of  New  York 

Federal  Courts  Committee  (1977-80) 

Aiititrust  and  Trade  Regulation  Committee  (1984^87) 

Committee  on  the  Proposed  [State]  Evidence  Code  ( 1 977-84) 
New  York  State  Bar  Association 
Federal  Bar  Council 

IC.        Other  Memberships:     List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

I  am  a  trustee  of  the  Lawyers'  Committee  for  Civil  Rights  Under  Law  and  a 
member  of  the  organizations  listed  in  response  to  item  9,  some  or  all  of  which  have 
taken  positions  on  legislation  which  might  be  characterized  as  lobbying.  In 
addition,  since  graduating  from  law  school,  I  have  belonged  to  a  number  of 
educational  o'  civic  organizations  at  one  time  or  another.  They  include  the 
Metropolitan  Museum  of  Art,  the  National  Trust  for  Historic  Preservation,  the 
American  Museum  of  Natural  History,  the  New  York  Zoological  Society,  the  New 
York  Botanical  Garden,  Scenic  Hudson,  Channel  13,  Channel  21,  the  Hudson  River 
Museum,  the  Harvard  Law  School  Association,  the  Dobbs  Ferry  Historical  Society, 
the  Adirondack  Council,  and  the  Central  Park  Conservancy.  Some  may  lobby 
before  public  bodies.  I  am  a  member  also  of  the  Athletic  &  Swim  Club,  a  health 
club  in  New  York  City.    Copies  of  materials  relating  to  the  latter  are  attached. 
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il.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  or  admission  and  lapses  ir  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  required  special  admission  to  practice. 


Court 


Date 


United  States  Supreme  Court 

New  York  Court  of  Appeals 

District  of  Columbia  Court  of  Appeals 

United  States  Courts  of  Appeals 
District  of  Columbia  Circuit 

First  Circuit 

Second  Circuit 

Third  Circuit 

Fourtli  Circuit 


April  2,  1973 
March  18,  1970 
October  9,  1985 

February  10,  1976 
June  2,  1970 
September  9,  1970 
January  16,  1973 
SeptKirber  II,  197( 


Fifth  Circuit 


September  10,  1979 
December  5,  1984' 


Sixth  Circuit 

Seventh  Circuit 

Ninth  Circtiit 

Eleventh  Circuit 

Federal  Circuit 

United  States  District  Courts 
New  York 
Southern  District 

Eastern  District 

Western  District 

California 
Northern  District 

Connecticut 

Michigan 
Eastern  District 


January  H,  1983 
October  5,  1934 
May  23.  1980 
August  11,  1987 
June  23.  1987 

April  I,  1971 
April  6,  1971 
November  15,  1985 

December  29,  1980 
October  I,  1990 

Januaiy  19,  1983 


The  tales  rre  for  admission  to  the  Fiftli  Circi.it  befoie  and  after  its  division  into  the  Fifth  an  (  Elevimth 
Circi  its 
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Court  Date 

District  of  Columbia  July  1 1 ,  1 988 

Wisconsin 

Eastern  District  December  22,  1992 

12.  Published  Writings;  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy 
of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

Legal  publications: 

Supervisory  Liability  After  Gutfreund  in  CURRENT  DEVELOPMENTS  IN  SECURITIES 
Litigation  (Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  1 993 )( with  Marcella  David) 

Defending  Against  'Fraud  By  Hindsight'  Cases,  AMERICAN  BANKER  (Mar.  31, 
1992)(with  Robetio  C.  Quinones) 

Key  Decisions  in  Delaware:  Cash-Oul  Merger  Transactions  Continue  to  Inspire 
Debate,  ,  NEW  YORK  Law  JOURNAL  (Dec.  3,  1990) 

Foreign  Takeovers  Blocked  By  U.S.  Takeover  Defenses,  NEW  YORK  Law 
Journal  (Dec.  4,  1989Xwith  Michael  Album) 

International  Discovery  in  Antitrust  Litigation  in  2  J.  von  Kalinowski,  ANTITRUST 
Counseling  and  Litigation  Techniques  (1987) 

Opinion.  5  RICO  L.  REP.  489  (1987) 

Implied  Causes  of  Action  in  LITIGATION  (summer  1982) 

Potential  Competition  and  Section  7  of  the  Clayton  Act,  25  ANTITRUST  BULL.  297 
(1980) 

Speeches: 

Recent  Developments  in  Civil  RICO:  The  "Pattern"  and  "Enterprise" 
Requirements,  remarks  to  Federal  Judicial  Center  Workshop  for  Appellate  Judges, 
Oct  30,  1986,  New  Orleans.  Louisiana 
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Recent  Developments  in  Civil  RICO:  The  "Pattern"  and  "Enterprise" 
Requirements,  remarks  to  Seventh  Circuit  Judicial  Conference,  May  20,  1986, 
Milwaukee,  Wisconsin 

Civil  RICO  Litigation  After  Sedima:  The  Defendant's  Perspetrtive,  remarks  to 
RICO  Law  Reporter  seminar,  Sept.  23,  1985 

Res  Judicata  and  Collateral  Estoppel,  remarks  at  ALI-ABA  program,  Nov.  10, 
1984,  Washington,  DC. 

Antitrust  Tactics  in  Contested  Takeover  Bids,  remarks  delivered  at  Pratising  Law 
Institute's  Twenty  Second  Annual  Advanced  Antitrust  Seminar,  Dec.  3,  1982 

Highlights  of  the  Proposed  New  York  Code  of  Evidence,  remarks  delivered  at  the 
Association  of  the  Bar  of  the  City  of  New  York,  Nov.  22,  1 982,  New  York,  New 
York. 

Legal  Aspects  of  Mergers  and  Acquisitions:  Antitrust  and  Securities  Law 
Developments,  remarks  delivered  to  the  Commercial  Development  Association 
Business  School,  "Mergers  and  Acquisitions,"  Mar.  8,  1982,  at  the  Waldorf 
Astoria  Hotel,  New  York,  New  York 

Other  publications: 

Book  review,  63  AM.  POL.  Sci.  Rev.  1312  (1969). 

The  House  Un-American  Activities  Committee  and  its  Opponents:  A  Study  in 
Congressional  Dissonance,  30  J.  POL.  647  (1968). 

In  addition  to  the  foregoing,  I  have  prepared  articles  and  outlines  that  have  been 
included  in  course  materials  for  many  of  the  continuing  legal  education  programs 
at  which  I  have  spoken,  which  are  identified  in  response  to  item  19. 

13.        Health:      What  is  the  present  state  of  your  health?     List  the  date  of  your  last 
physical  examination. 

Excellent.     April  7.  1993. 
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14.  Judicial  Office:  State  (chronologically)  any  judicial  ofllces  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

a.  I  was  appointed  Special  Master  in  Sierra  Club  v.  U.S.. Army  Corps  oj 
Engineers  by  the  United  States  District  Court  for  the  Southern  District  of 
New  York  and  served  in  that  capacity  from  July  23,  1982  through 
February  25,  1983. 

b.  In  1993,  I  was  recommended  by  the  New  York  State  Commission  on 
Judicial  Nomination  as  one  of  seven  individuals  well-qualified  by 
character,  temperament,  professional  aptitude,  experience,  qualifications 
and  fitness  for  office  for  appointment  to  the  office  of  Chief  Judge  of  the 
State  of  New  York.  The  Commission  in  1992  similarly  recommended  me 
for  appointment  as  Associate  Judge  of  the  New  York  Court  of  Appeals. 
On  each  occasion,  the  Governor  selected  one  of  the  other  candidates. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summai7  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  ^herc  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procediirai  i-ulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  official  reported,  please  provide  copies  of  the  opinions. 

Not  applicable.    However,  I  have  written  an  opinion  as  an  arbitrator  and  submit 
copies  herewith. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  public 
office. 

1976:  I  served  by  appointment  of  the  Appellate  Division  of  the  Supreme 

Court  of  the  State  of  New  York  as  special  counsel  to  the  Grievance 
Committee  of  the  Association  of  the  Bar  of  the  City  of  New  Yoric. 

1986-88:  I  served  as  a  member  of  the  Land  Use  Review  Committee  of  the 

Village  of  Irvington,  New  York,  an  appointed  position. 

1988-91:  I  served  as  a  trustee  of  the  Village  of  Irvington,  New  York,  an 

elected  position. 
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17.        Leeal  Career; 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  -school  including: 

1.  whether  you  served  as  clerk  to  a  judge  and  if  so  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  served  as  law  clerk  to  Judge  Edward  M.  McEntee  of  the  United 
States  Court  of  Appeals  for  the  First  Circuit  from  August  1969 
through  July  1970. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

No. 

3.  the  dates,  name  and  address  of  law  firms  or  offices,  companies  or 
governmental  !«genrees  with  which  you  have  been  connected  and  the 
nature  of  your  connection  with  each. 

I  have  been  with  Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  from 
August  1970  to  date.  I  was  an  associate  from  1970  through 
September  30,  1 977  and  have  been  a  partner  since  October  1 ,  1 977. 
(I  was  a  summer  associate  in  1968.) 

The  firm's  address  was  345  Park  Avenue,  New  York,  New  York 
10154  from  the  time  I  joined  it  until  late  September  1986  when  it 
moved  to  1285  Avenue  of  the  Americas,  New  York,  New  York 
10019-6064.  In  1968,  the  firm  was  at  575  Madison  Avenue,  New 
York,  NY. 

b.  1.  What  has  been  the  general  character  of  your  law  practice,  dividing  it 

into  periods  with  dates  if  its  character  has  changed  over  the  years. 

I  have  been  engaged  in  active  litigation  practice  throughout  my 
career 
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2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 

which  you  specialized. 

My  clients  typically  have  been  corporations  and,  in  some  instances, 
individuals.  My  practice  has  focused  on  complex  commercial 
litigation  with  particular  emphasis  in  securities  and  corporate 
governance,  antitrust,  professional  liability,  and  intellectual 
property.  I  have  also  had  varied  experience  in  many  other  areas 
including  libel,  landlord-tenant,  and  general  commercial. 

1.  Did  you  appear  in  court  regularly,  occasionally  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  appeared  in  court  regularly. 

2.  What  percentage  of  these  appearances  was  in  Federal  courts,  state 
courts  of  record,  other  courts? 

I  believe  that  a  majoriiy  of  my  court  appearances  has  been  in 
Federal  courts  and  the  balance  in  state  courts  of  record. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

My  practice  has  been  over  90  percent  civil. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  have  tried  five  cases  to  judgment  in  courts  of  record  (two  as 
chief  counsel  and  three  as  associate  counsel).  I  have  tried  to 
conclusion  in  courts  of  record  three  preliminary  injunction  hearings 
at  which  testimony  was  taken  (two  as  chief  counsel  and  one  as 
associate  counsel).  I  have  tried  one  arbitration  to  conclusion  as 
chief  counsel  and  one  case  to  decision  in  the  Federal  Trade 
Commission  as  associate  counsel. 
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5.  What  percentage  of  these  trials  was 

(a)  jury; 

(b)  non-jury. 

The  cases  that  I  have  tried  to  verdict  or  judgment  all  were  non- 
jury. The  jury  trials  in  which  I  have  participated  were  decided  by 
directed  verdict  or  settled  prior  to  verdict. 

18.  Litigation:  Describe  ten  of  the  most  signiflcant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented;  describe  the  nature  of 
your  participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co^coups«I  and  of 
principal  counsel  for  each  of  the  other  parties. 


Sterling  Drug  Inc.  v.  Bayer  AG,  792  F.  Supp.  1357  (S.D.N.  Y.  1992),  affd  in  part, 
rev'd  in  part,  and  remanded,  14  F.3d  733  (2d  Cir.  1994) 

I  am  lead  counsel  for  Sterling  Drug,  now  Sterling  Winthrop,  in  this  action  against 
Bayer  AG  and  three  of  its  subsidiaries.  Sterling  charges  that  defendants  infringed 
Sterling's  trademark  and  contractual  rights  in  the  Bayer®  name  by,  among  other 
things,  using  the  word  Bayer  in  various  ways  likely  to  come  to  the  attention  of 
consumers  in  the  United  States.  The  case  began  in  May  1990  and  was  tried  in 
July  1991  before  the  Honorable  Robert  J.  Ward,  who  ruled  in  favor  of  Sterling. 
Defendants  appealed,  and  Sterling  cross-appealed  on  the  issue  of  attorneys'  fees. 
I  tried  the  case  and  argued  the  appeal. 

The  defendants  are  represented  by  Cravath  Swaine  &  Moore,  Worldwide  Plaza, 
825  Eighth  Avenue,  New  York,  NY  10019,  telephone  (212)  474-1000.  The  case 
was  tried  for  defendants  by  Francis  A.  Barron  and  Robert  H  Baron  David  Boies 
argued  the  appeal.  Defendants'  co-counsel  is  Jerome  Gilson  of  Willian,  Brinks, 
Olds,  Hofer,  Gilson  &  Lione,  455  North  Cityfront  Plaza  Drive,  Chicago,  IL  6061 1, 
telephone  (312)  321-4200.  Co-counsel  for  plaintiffs  is  Louis  Kunin  of  Von 
Maltitz,  Derenberg,  Kunin,  Janssen  &  Giordano,  60  Eiist  42d  Street,  New  York, 
NY  10017.  telephone  (212)  661-1400. 

Ames   Department   Stores.    Inc.    v.    Wertheim    Schroder   &    Co..    Chapter    11 
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Reorganization  Case  nos.  90  B  11233  through  11285,  Adv.  Proc.  No.  92-1002A 
(Banicr.  S.D.N.Y.) 

I  am  lead  counsel  for  Wertheim  Schroder  &  Co.  and  its  chairman,  James  A. 
Harmon,  in  this  action,  in  which  a  former  investment  banking  client,  Ames 
Department  Stores,  Inc.,  and  certain  of  its  subsidiaries  charge  both  defendants  with 
breach  of  fiduciary  duty  and  charge  Wertheim  with  professional  malpractice, 
negligent  misrepresentation,  breach  of  contract,  and  other  misconduct.  The  case 
arises  from  Mr.  Harmon's  service  as  a  director  of  Ames  and  Wertheim's  service 
as  a  financial  advisor  to  Ames  in  connection  with  Ames"  1988  acquisition  of  the 
discount  stores  division  of  Zayre  Corp.  for  approximately  $766  million.  The 
plaintiffs  claim  that  the  acquisition  occurred  as  a  result  of  the  alleged  misconduct 
of  the  defendants  and  seek  hundreds  of  millions  of  dollars  in  damages.  The  case 
was  assigned  to  the  Honorable  James  A.  Goodman,  Bankruptcy  Judge  of  the 
District  of  Maine,  sitting  by  designation. 

The  case  was  commenced  in  October  1992  and  has  been  in  active  discovery  since 
it  was  filed.  During  the  final  stages  of  preparation  for  trial,  an  agreement  to  settle 
the  action  was  reached,  subject  to  Bankruptcy  Court  approval.  The  settlement  was 
approved  by  the  Bankruptcy  Court  and  is  cxpei  ied  to  close  shortly.  I  had  overall 
responsibility  for  the  defense  of  the  case  and  conducted  many  of  the  depositions. 

The  case  is  significant  both  because  of  the  amount  of  the  potential  exposure  and 
because  it  raises  important  issues  concerning  the  liability  of  investment  bankers 
and  corporate  directors. 

The  plaintiffs  are  represented  by  Ronald  S.  Liebman  of  Patton,  Boggs  &  Blow, 
2550  M  Street,  N.W.,  Washington,  D.C.  20037,  telephone  (202)  457-6000. 

Inlerco  Incorporated  v.  Wasserstein  Perella  &  Co.,  Inc..  Cause  No.  91-0151-C-6 
(E.D.  Mo.). 

I  was  lead  counsel  for  Wasserstein  Perella  &  Co.  ("WPC"),  an  investment  banking 
firm,  in  this  action  by  its  former  client,  Interco.  The  plaintiff  charged  WPC  with 
negligence  and  breach  of  fiduciary  duty  in  connection  with  WPC's  representation 
of  Interco  in  the  sale  of  its  subsidiary,  Ethan  Allen  Company,  and  sought  damages 
in  excess  of  $100  million. 

The  case  was  commenced  in  1991.  I  had  overall  responsibility  for  the  defense  of 
the  case,  including  motion  practice  and  discovery.  The  case  was  settled  in  1992 
prior  to  trial. 

The  case  was  significant  both  because  of  the  amount  of  the  potential  exposure  and 
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because  it  raised  important  issues  regarding  the  professional  liability  of  investment 
bankers. 

The  case  was  assigned  to  the  Honorable  (leorge  Gunn  of  the  United  States  District 
Court  for  the  Eastern  District  of  Missouri.  The  plaintiff  was  represented  by  John 
Michael  Clear  of  the  firm  of  Bryan  Cave,  One  Metropolitan  Square,  211  North 
Broadway,  Suite  3600,  St.  Louis,  MO  63102,  telephone  (314)  259-2000. 

Consolidated  Gold  Fields  PLC  v.  Anglo  American  Corporation  of  South  Africa, 
Ltd..  698  F.  Supp.  487  (S.D.N. Y.  I988)(granting  preliminary  injunction),  affd  in 
part,  rev'd  in  part  sub  nom.  Consolidated  Gold  Fields  PLC  v.  Minorca  S.A.,  871 
F.2d  252  (2d  Cir.),  amended.  890  F.2d  569  (2d  Cir),  cert,  dismissed  sub  nom. 
Minorco  v  Consolidated  Gold  Fields.  PLC.  492  U.S.  939  (1989),  on  remand.  713 
F.  Supp.  1457  (S.D.N.Y.  1989)(denying  motions  to  modify  preliminary  injunction 
and  for  rehearing). 

I  was  lead  counsel  for  Consolidated  Gold  Fields  PLC  and  certain  of  its 
subsidiaries  (collectively  "CGF")  in  this  action  to  enjoin  a  tender  offer  by  Minorca 
SA,  an  affiliate  of  Anglo  American  Corporation  of  South  Africa  and  DeBeen 
Con.oiid;  ;;d  i  Jines,  Ltd.  (collectively  "Anglo"),  on  the  grounds  that  (a)  the 
acquisition  of  CGF  by  Angle  would  violate  Section  7  of  the  Clayton  Act  by 
threatening  substantially  to  lessen  competition  m  gold,  and  (b)  the  Anglo  tender 
offer  violated  the  Securities  Exchange  Act  of  1934. 

The  case  was  commenced  in  October  1988.  The  district  court  granted  the  motion 
for  a  preliminary  injunction  restraining  the  tender  offer  insofar  as  it  was  sought 
by  Newmont  Mining  Corporation,  but  held  that  CGF  lacked  standing  to  sue  under 
the  antitrust  laws  and  rejected  CGF's  securities  law  claim  for  lack  of  subject 
matter  jurisdiction.  The  Second  Circuit  affirmed  the  injunction  in  favor  of 
Newmont,  held  that  CGF  had  antitrust  standing  and  upheld  CGF's  claim  that  the 
district  court  erred  in  holding  that  it  lacked  subject  matter  jurisdiction  over  the 
securities  claims.  Motions  to  vacate  or  modify  the  injunction,  made  in  the  district 
court  after  remand,  were  denied.  Anglo  abandoned  its  takeover  bid  in  May  1989 
after  its  efforts  to  have  the  preliminary  injunction  vacated  by  the  district  court 
were  rejected. 

The  case  was  significant  in  that  it  established  that  (a)  the  target  of  a  takeover  bid 
has  standing  (in  the  Second  Circuit)  to  seek  to  enjoin  the  bid  under  the  antitrust 
laws,  and  (b)  a  tender  offer  made  outside  the  United  States  for  shares  of  a 
company  organized  under  foreign  law  is  subject  to  the  Securities  Exchange  Act 
in  appropriate  circumstances 

I  had  overall  charge  of  the  case  for  CGF.     I  argued  the  Second  Circuit  appeal, 
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shared  the  district  court  argument  of  the  preliminary  injunction  motion  with  one 
of  my  partners,  and  had  the  principal  role  in  the  briefmg  in  both  courts. 

The  district  judge  was  the  Honorable  Michael  B.  Mukasey.  The  defendants  were 
represented  by  Jeremy  Epstein  of  Shearman  &  Sterling,  153  East  5 3rd  Street,  New 
York,  New  York  10022,  telephone  (212)  848-4000.  Newmont  Mining 
Corporation,  a  co-plaintiff,  was  represented  by  Richard  J.  Holwell  of  White  & 
Case,  1155  Avenue  of  the  Americas,  New  York,  New  York  10036,  telephone 
(212)  819-8200. 


5.  Heckman  v.  Ahmanson,  Case  Nos.  CA  000851,  C  642081  (Calif.  Super.  Ct..  Los 

Angeles  Co.) 

J  represented  Reliance  Group  Holdings,  Inc.  and  Saul  P.  Steinberg  (collectively, 
"Reliance")  in  these  consolidated  class  and  derivative  actions  in  which 
shareholders  and  former  shareholders  of  Walt  Disney  Productions  sued  the 
directors  of  Disney  and  Reliance  with  respect  to  Reliance's  1984  tender  offer  to 
acquire  control  of  Disney  and  Disney's  subsequent  purchase  of  Reliance's  Disney 
shares.  The  case  began  in  1984.  Our  firm  took  over  the  defense  of  Reliance  after 
the  California  Court  of  Appeal  affirmed  a  preliminary  injunction 

After  our  firm  became  involved,  I  had  day  to  day  responsibility  for  the  case  on 
behalf  of  Reliance  prior  to  trial.  The  case  was  tried  before  a  jury  and  the 
Honorable  Abby  Soven  in  June  and  July  1989.  One  of  my  partners  and  1  shared 
responsibility  for  the  trial.  He  opened,  we  divided  responsibility  for  the  wimesses, 
and  I  argued  the  in  limine  motions.   The  case  was  settled  prior  to  verdict. 

The  case  was  significant  because  it  raised  important  questions  concerning  the 
purchase  of  stock  by  an  issuer  at  a  premium  over  market  from  an  oiitsider  who 
had  begun  an  attempt  to  gain  control  of  the  issuer. 

The  lead  counsel  for  the  plaintiffs  were  J.  Michael  Hennigan,  now  of  Howrey  & 
Simon,  Suite  3100,  444  South  Figueroa  Street,  Los  Angeles,  CA  90071,  telephone 
(213)  236-1700,  and  William  S.  Lerach  of  Milberg  Weiss  Bershad  Spechtrie  & 
Lerach,  225  Broadway.  Suite  2000,  San  Diego.  CA  92101.  telephone  (619)  231- 
1058. 

Lead  counsel  for  the  other  defendants  were  Michael  H.  Diamond  of  Skadden, 
Arps,  Slate,  Meagher  &  Flom,  300  South  Grand  Avenue,  Los  Angeles.  CA  90081- 
3144,  telephone  (213)  687-5000  (Disney  directors);  Howard  B.  Soloway  of 
Donovan,  Leisure,  Newton  &  Irvine,  333  South  Grand  Avenue,  Suite  4100.  Los 
Angeles,  CA  90071,  telephone  (213)  253-4000  (Disney);  Laurence  A.  Silverman 
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of  Cahill,  Gordon  &  Reindel.  80  Pine  Street,  New  York,  NY  10005,  telephone 
(212)  701-3000  (Drexel  Bumham  Lambert),  and  Richard  B.  Kendall  of  Shearman 
&  Sterling,  725  South  Figueroa  Street.  Los  Angeles,  CA  90017,  telephone  (213) 
239-0300  (Morgan  Stanley). 

There  were  no  reported  decisions  in  these  cases  after  I  appeared 

6.  Ivanhoe  Partners  v.  Newmoni  Mining  Corp.,  533  A.2d  585  (Del.  Ch),  affd.  535 

A. 2d  1334  (Del.  Sup.  1987). 

I  was  lead  counsel  for  CGF  in  this  case,  an  action  against  Newmont  Mining 
Corporation  and  CGF  in  which  the  plaintiff  claimed  that  Newmont  and  CGF  had 
breached  various  duties  by  virtue  of  (a)  Newmont  declaring  a  substantial  dividend 
on  its  common  stock  and  (b)  CGF  thereafter  increasing  its  interest  in  Newmont 
from  approximately  25%  to  approximately  49%  by  open  market  share  purchases, 
which  had  the  effect  of  defeating  Ivanhoe  Partners'  tender  offer  for  control  of 
Newmont.  The  Delaware  Court  of  Chancery  denied  plaintiffs  motion  for  a 
preliminary  injunction,  and  the  Delaware  Supreme  Court  affirmed.  Ivanhoe's 
tender  offer  was  abandoned.   The  action  was  brought  iuid  concluded  in  1987 

The  case  was  significant  in  that  it  raised  important  questions  concerning  the  rights 
and  responsibilities  of  corporate  directors  in  responding  to  an  attempt  to  gain 
control  of  a  corporation. 

Plaintiff  was  represented  by  Charles  Richards  of  Richards,  Layton  &  Finger,  One 
Rodney  Square,  P.O.  Box  551,  Wilmington,  DE  1 9899,  telephone  (302)  658-654 1 . 
Intervening  shareholder  plaintiffs  were  represented  by  Robert  A.  Skimick  of 
Wechsler  Skimick  Harwood  Haiebian  &  Feffer,  555  Madison  Avenue,  New  York, 
NY  10022,  telephone  (212)  935-7400.  Co-defendant  Newmont  Mining  was 
represented  by  Bernard  W.  Nussbaum,  Wachtell  Lipton  Rosen  &  Katz,  299  Park 
Avenue,  New  York,  NY  10171,  telephone  (212)  371-9200.  The  independent 
directors  of  Newmont  were  represented  by  John  H.  Hall  of  Debevoise  &  Plimpton, 
875  Third  Avenue,  New  York,  NY  10022,  telephone  (212)  909-6000.  Intervener 
First  Boston  Corporation  was  represented  by  Rodman  Ward  of  Skadden,  Arps, 
Slate,  Meagher  &  Flom,  One  Rodney  Square,  P.O.  Box  636,  Wilmington,  DE 
19899,  telephone  (302)  651-3000  Interveners  The  New  York  Stock  Exchange  and 
The  National  Stock  Clearing  Corporation  were  represented  by  Donald  Elihu  Evans 
of  Milbank,  Tweed,  Hadley  &  McCloy,  One  Chase  Manhattan  Plaza,  New  York, 
NY  10005,  telephone  (212)  530-5000.  My  co-counsel  on  behalf  of  CGF  was  A. 
Gilchrist  Sparks,  III  of  Morris,  Nichols,  Arsht  &  Tunnel,  1105  North  Market 
Street,  P.O  Box  1347,  Wilmington,  DE  19899,  telephone  (302)  658-9200 

7.         Asarco  Inc.  v.  Holmes  A  Court.  C  A   No   85-1133,  611  F.  Supp.  468    (D.  N.J. 
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1985). 

1  was  lead  counsel  for  the  late  M.R.H.  Holmes  A  Court  and  affiliated  companies 
in  this  case.  Mr.  Holmes  A  Court  or  his  affiliates  had  accumulated  a  significant 
shareholding  in  Asarco,  which  commenced  this  action  for  alleged  violation  of 
Section  13(d)  of  the  Securities  Exchange  Act.  The  defendants  counterclaimed 
against  Asarco  and  M.l.M.  Holding,  Ltd.  ("MIM"),  an  Australian  mining  company 
that  owned  a  substantial  interest  in  Asarco,  to  invalidate  Asarco's  rights  plan  (or 
"poison  pill")  and  for  a  determination  that  MIM's  Asarco  shares  could  not  be 
voted  consistent  with  the  New  Jersey  Business  Corporation  Law  in  light  of 
Asarco's  cross-holding  of  MIM  shares. 

I  had  overall  charge  of  the  case  on  behalf  of  the  Holmes  A  Court  parties.  I 
argued  and  prevailed  on  their  motion  for  a  preliminary  injunction  effectively 
invalidating  the  Asarco  rights  plan,  and  I  argued  and  lost  on  his  motion  with 
respect  to  the  voting  of  MIM's  Asarco  shares.  The  matter  was  heard  by  the 
Honorable  Dickinson  Debevoise.  The  matter  effectively  became  moot  when  Mr. 
Holmes  A  Court  decided  not  to  increase  his  holdings  in  Asarco,  and  the  matter 
was  terminated  without  a  final  decision  on  the  merits. 

This  case  was  significant  because  it  resulted  in  the  first  decision  of  which  I  am 
aware  that  invalidated  a  "poison  pill"  and  because  it  presented  a  significant  issue 
of  first  impression  under  the  New  Jersey  Business  Corporation  Law. 

Asarco  was  represented  by  William  L.  Rosoff  of  Davis,  Polk  &  Wardwell,  450 
Lexington  Avenue,  New  York,  NY  10017,  telephone  (212)  450-4000.  MIM  was 
represented  by  Richard  E.  Carlton  of  Sullivan  &  Cromwell,  125  Broad  Street,  New 
York,  NY  10004,  telephone  (212)  558-4000.  My  co-counsel  was  George  B. 
Gelman  of  Gelman  &  McNish,  801  Hackensack  Avenue,  Hackensack,  NJ  07601, 
telephone  (201)  489-1772. 

BOC  International  Lid.  v.  FTC,  86  FTC.  1241  (1975),  rev'd,  557  F.2d  24  (2d  Cir. 
1977),  reopened  and  dismissed,  95  F.T.C.  805  (1980). 

This  was  a  proceeding  by  the  Federal  Trade  Commission  for  a  determination  that 
BOC's  acquisition  of  a  minority  interest  in  Airco,  Inc.  violated  Section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal  Trade  Commission  Act  on  the  theory 
that  the  acquisition  eliminated  BOC  as  a  potential  competitor  of  Airco  in  the 
industrial  gases  business  and  threatened  substantially  to  lessen  competition  or  to 
tend  to  create  a  monopoly  in  alleged  markets  for  inhalation  anesthetic  equipment 
and  inhalation  therapy  equipment.  The  case  was  commenced  in  1974.  In  1975, 
Administrative  Law  Judge  Ernest  G  Barnes  ruled  for  the  Commission  after  a 
lengthy  trial.  In  1977  the  Second  Circuit  reversed  the  FTC's  decision  on  the  major 
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issues  The  remaining  issues  were  resolved  when  the  FTC,  on  remand,  dismissed 
the  proceeding. 

One  of  my  partners.  Jay  Topkis,  and  I  represented  BOC  throughout  this  matter. 
We  tried  the  case  before  an  FTC  Administrative  Law  Judge;  he  opened  and  we 
both  examined  witnesses  I  had  the  principal  role  in  writing  the  briefs  on  appeal 
to  the  Commission  and  to  the  Second  Circuit,  both  of  which  were  argued  on 
behalf  of  BOC  by  my  partner. 

This  case  was  significant  because  it  presented  novel  issues  concerning  the 
potential  competition  doctrine  under  Section  7  of  the  Clayton  Act,  including  the 
standards  of  proof  necessary  under  the  perceived  and  actual  potential  entrant 
theories  and  the  legal  sufficiency  of  the  actual  potential  entrant  theory. 

K  Keith  Thurman  was  lead  counsel  for  the  FTC  at  the  trial  level.  Jerold  D. 
Cummins  was  lead  counsel  for  the  FTC  in  the  Second  Circuit.  I  do  not  know 
their  current  whereabouts.  Lead  counsel  for  co-respondent  Airco  was  W.  Foster 
Wollen  of  Shearman  &  Sterling,  153  East  53rd  Street,  New  York,  NY  10022, 
telephone  (212)  848-4000. 

National  Auto  Brokers  Corp.  v.  General  Motors  Corp..  1976-2  TRADE  Cas.  (CCH) 
H  61,21 1  (S.D.N. Y.  1976)(directing  verdict  for  defendants),  affd.  572  F.2d  953  (2d 
Cir.  1978),  cert,  denied.  439  U.S.  1072  (1979). 

This  was  an  antitrust  case  brought  by  a  group  of  automobile  brokers  and  their 
franchisor  against  General  Motors,  Ford,  Chrysler,  American  Motors  and  many 
other  defendants.  The  principal  claim  was  that  the  defendants  had  conspired  to 
drive  the  plaintiffs  out  of  business  in  violation  of  the  antitrust  laws  by,  among 
other  things,  engaging  in  a  concerted  refusal  to  sell  them  automobiles.  Claims 
were  raised  as  well  under  the  Robinson-Patman  Act.  We  represented  General 
Motors  throughout  the  litigation. 

The  case  was  commenced  in  1970.  The  GM  aspect  of  the  case  was  severed  and 
tried  separately  to  the  Honorable  Thomas  P.  Griesa  and  a  jury  in  1976.  Judge 
Griesa  directed  a  verdict  for  defendants  at  the  end  of  the  plaintiffs'  case  The 
Second  Circuit  affirmed,  and  the  Supreme  Court  denied  certiorari. 

I  was  principally  responsible  for  pretrial  preparation  of  this  case.  One  of  my 
partners  and  I  tried  the  matter  together.  I  examined  a  majority  of  the  wimesses. 
My  partner,  the  late  Martin  Kleinbard,  opened  and  examined  others  We  shared 
the  argument  of  the  motion  for  a  directed  verdict  and  both  argued  the  appeal  in 
the  Second  Circuit. 
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The  case  was  significant  primarily  due  to  the  breadth  of  the  conspiracy  claim  and 
the  difficulty  of  certain  of  the  Robinson-Patman  Act  claims 

The  plaintiffs  were  represented  by  Carl  E.  Person,  132  Nassau  Street,  New  York, 
NY  10038,  telephone  (212)  349-4616. 

Counsel  for  the  principal  co-defendants  were  William  Piel  (now  retired)  and 
William  R.  Norfolk  of  Sullivan  &  Cromwell,  125  Broad  Street,  New  York,  NY 
10004,  telephone  (212)  558-4000  (Ford  Motor);  Robert  Ehrenbard  of  Kelley  Drye 
&  Warren,  101  Park  Avenue,  New  York.  NY  10178,  telephone  (212)  808-7800 
(Chrysler);  Jay  Herbst,  then  of  Cross,  Wrock,  Miller  &  Vieson,  Detroit,  MI  and 
now  believed  to  be  with  Driggers,  Schultz,  Herbst  &  Paterson,  2600  West  Big 
Beaver  Road,  Suite  550,  Troy,  MI  48084,  telephone  (810)  649-6000  (Am.erican 
Motors),  W.  Foster  Wollen  of  Shearman  &  Sterling,  153  East  53rd  Street,  New 
York,  NY  10022,  telephone  (212)  848-4000  (Citibank);  Floyd  Abrams  of  Cahill. 
Gordon  &  Reindel,  80  Pine  Street,  New  York.  NY  10005,  telephone  (212)  701- 
3000  (New  York  Times  Co.);  and  John  Stuart  Smith  of  Nixon,  Hargrave.  Devans 
&  Doyle,  Lincoln  First  Tower,  Box  1051,  Rochester,  New  York  14603,  telephone 
(716)  546-8000  (Gannett  Newspapers). 

10.        SEC  V.  Bausch  &  Lomb  Inc.,  420  F.  Supp.  1226  (S.D.N.Y.  1976).  affd.  565  F.2d 
8  (2d  Cir.  1977). 

This  was  an  action  by  the  SEC  against  Bausch  &  Lomb  and  its  chairman.  Daniel 
G.  Schuman,  for  alleged  violation  of  Section  10(b)  of  the  Securities  Exchange  Act 
and  Rule  lOb-5  thereunder  on  the  theory  that  Mr.  Schuman  had  improperly 
"tipped"  certain  securities  analysts  to  material  non-public  information  concerning 
the  company. 

The  case  began  in  1973  and  was  tried  in  1976  before  the  Honorable  Robert  J. 
Ward.  Judge  Ward  ruled  that  there  had  been  no  violation  of  Rule  lOb-5  and,  in 
any  case,  that  the  SEC  was  not  entitled  to  an  injunction  because  there  was  no 
reasonable  likelihood  of  any  future  violation  by  the  defendants.  The  Second 
Circuit  affirmed. 

We  entered  the  case  after  discovery  was  concluded  and  tried  the  case  on  behalf 
of  Mr.  Schuman  together  with  counsel  for  Bausch  &  Lomb.  One  of  my  partners 
and  I  both  participated  in  the  examination  of  witnesses  at  trial.  I  had  the  principal 
role  in  the  preparation  of  briefs,  proposed  findings  and  conclusions,  and  other 
documents. 

The  case  was  significant  because  it  was  the  first  to  hold  that  the  SEC  must 
establish  scienter  in  an  »<:tion  under  Rule  lOb-5. 
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Lead  counsel  for  the  SEC  was  Benjamin  Greenspoon,  now  of  Dechert,  Price  & 
Rhoads,  1 500  K  Street,  N.W.,  Washington,  DC.  20005,  telephone  (202)  626-3300, 
Counsel  for  Bausch  &  Lomb  were  William  H.  Morris  (now  retired)  and  John 
Stuart  Smith  of  Nixon.  Hargrave,  Devans  &  Doyle,  Lincoln  First  Tower,  Box 
1051,  Rochester,  New  York  14603,  telephone  (716)  546-8000. " 

19.  Legal  Activities:  Describe  the  most  signincant  legal  activities  that  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

In  addition  to  matters  discussed  elsewhere  in  the  responses  to  this  questionnaire. 
I  note  the  following; 

1.  I  have  been  a  frequent  lecturer  in  continuing  legal  education  programs 

sponsored  by  the  Federal  Judicial  Center,  PLI  and  other  groups     These 
have  included  the  foUc-ving: 

Federal  Judicial  Center  and  Other  Programs  for  Federal  Judges 

Federal  Judicial  Center  Seminar  for  Federal  Appellate  Judges.    Spoke  on 
civil  RICO  (1986). 

Federal  Judicial  Center  Workshop  for  Jidges  of  tbo  Ninth  Circuit.   Spoke 
on  civil  RICO  (1986). 

Seventh  Circuit  Judicial  Conference.   Spoke  on  civil  RICO  (1986). 

Federal  Judicial  Center  Workshop  for  Judges  of  the  Second  and  Third 
Circuits.    Spoke  on  civil  RICO  (1985). 


Other  Programs 

Securities  Industry  Association.  Law  and  Compliance  Division    Spoke  on 
class  actions  and  major  liability  exposures.    (1994,  1993  and  1992) 

Association  of  the  Bar  of  the  City  of  New  York.     Spoke  on  Internal 
Corporate  Investigations:  Confidentiality  and  Conflicts  of  Interest    ( 1 99 1 ) 
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Spoke  on  implications  of  U.S.  law  for  European  mergers  and  acquisitions 
on  panel  entitled  Cross-Border  M&A  in  a  New  Light:  Euroraiders  of  the 
Note  Quite  Lost  Art  at  the  1990  Global  CFO  Congress  (1990). 

PLI  29th  Annual  Advanced  Antitrust  Seminar.  Spoke  on  Private  Suits 
After  Monfort.  {\99,9) 

PLI  video  program  on  professional  responsibility     (1987) 

ALI-ABA  programs  on  trial  evidence,  civil  practice  and  effective  litigation 
techniques  in  federal  and  state  courts.  Spoke  on  topics  including  civil 
RICO  and  res  judicata  and  collateral  estoppel.  (1980  or  1981,  November 
1981.  March  1983,  March  1984,  November  1984,  December  1985, 
February  1986.  July-August  1986,  November  1986.  July  1990) 

ALI-ABA  Video  Law  Review,  Civil  RICO  Litigation  After  Sedima.  (1985) 

RJCO  Law  Reporter,  Civil  RICO  Trials  After  Sedima.    (1985) 

PI  1  25ih  Annual  Advanced  Antitrust  Seminar,  spoke  on  International 
Discovery  in  Antitrust  Litigation.    (1985) 

New  York  State  Bar  Association,  New  York  and  Federal  Rules  of 
Evidence.    (1984) 

Legal  Aid  Society  program  for  its  special  litigation  group.  Spoke  on  res 
judicata  and  collateral  estoppel.  (1984  and  1985) 

State  Bar  of  Texas,  Antitrust  and  Trade  Regulation  Section,  Antitrust 
Developments  1984.  Spoke  on  Defense  of  an  Antifrust/RICO  Claim. 
(1984) 

PLI  22d  Annual  Advanced  Antitrust  Seminar.  Spoke  on  Antitrust  Tactics 
in  Contested  Takeover  Bids.    (1982) 

PLI,  Computer  Law  1982:  Acquiring  Computer  Goods  and  Services. 
Spoke  on  antitrust  aspects  of  vendor  to  vendor  relationships  in  the 
computer  industry.    (1982) 

Columbia  Law  School  program  on  The  Trial  of  an  Antitrust  Case.  (1980 
and/or  1981) 
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ABA  Antitrust  Section,  participated  in  Symposium  on  Market  Definition  in 
Merger  and  Monopolization  Cases.    (Spring  1980) 

National  Law  Journal  Seminars,  Acquisitions  and  the  Antitrust  Laws, 
spoke  on  potential  competition.   (1979) 

2  I  served  as  an  arbitrator  in  Chevron  USA  Inc.  v.  Pennsylvania  Power  & 

Light  Co..  AAA  (Philadelphia)  No.  14-199-0183-87.  The  case  involved  a 
contract  for  the  supply  of  uranium  oxide  to  a  public  utility.  The  panel  was 
chaired  by  the  Honorable  Frederick  B.  Lacey,  formerly  United  States 
District  Judge  in  the  District  of  New  Jersey.  Copies  of  my  opinion  are 
submitted  herewith.   The  award  was  rendered  in  1988. 

3.  I  presided  at  a  disciplinary  hearing  of  a  police  officer  pursuant  to  N.Y. 

Unconsol.  L.  §  571 1-q  in  Irvington,  New  York,  in  December  1989  and 
January  1990. 

4  I  have  been  engaged  in  the  management  of  the  law  firm  of  which  I  am  a 

partner. 

1  currently  serve  as  "pilot,"  or  administrative  head,  of  the  Litigation 
Department,  chair  of  the  Partnership  Committee,  a  member  of  the  elected 
committee  that  fixes  partner  compensation,  and  a  member  of  the  elected 
Committee  on  Committees,  which  is  responsible  for  long  term  planning 
and  appoints  the  members  and  chairs  of  all  appointed  firm  committees 
including  those  responsible  for  day-to-day  operations.  I  have  served  four 
previous  one  year  terms  on  the  Committee  on  Committees  and  served  as 
its  chair  from  1990  until  1992.  In  previous  years  I  chaired  the  firm's 
committee  on  computers  and  word  processing  and  served  in  the  finance 
and  other  committees.  I  had  substantial  responsibility  for  the  introduction 
of  computers  into  the  firm  and  for  finding,  designing,  building  and  moving 
the  firm  into  its  current  office  space. 

5.  I  served  as  lead  counsel  for  committees  of  the  Association  of  the  Bar  of 
the  City  of  New  York  as  amici  curiae  in  the  U.S.  Supreme  Court  in 
Upjohn  Co.  V.  United  States.  449  U.S.  383  (1981),  a  case  relating  to  the 
scope  of  the  attorney-client  privilege. 

6.  I  was  one  of  the  principal  drafters  of  the  1983  report  of  the  Committee  on 
the  Proposed  [State]  Evidence  Code  of  the  Association  of  the  Bar.  Copies 
of  the  report  are  submitted  herewith. 
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H.     FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  fPUBLlO 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

Upon  my  withdrawal  from  Paul,  Weiss,  Riflcind,  Wharton  &  Garrison  ("Paul 
Weiss"),  I  will  be  entitled  to  the  immediate  payment  of  my  coital  account,  which 
is  listed  on  the  attached  financial  net  worth  statement,  and  to  the  payment  in 
twenty  quarterly  installments  over  a  period  of  five  years  of  a  total  sum  equal  to 
125%  of  my  average  annual  participation  in  profits  and  losses  (exclusive  of  certain 
payments)  for  the  three  calendar  years  immediately  preceding.  Under  the  firm's 
partnership  agreement,  a  committee  of  the  firm  is  empowered  to  make  payments 
to  partners  and  former  partners  from  a  contingency  fund.  The  relevant  committee 
has  determined  that,  upon  my  withdrawal  from  the  firm,  it  will  pay  me  from  the 
contingency  fund  an  amount  equal  to  the  difference,  if  any,  between  (a)  its 
estimate  of  the  participation  in  the  firm's  piufit  and  loss  which  I  would  earn  if  1 
were  a  partner  for  the  entire  year  of  my  withdrawal,  prorated  to  reflect  the  portion 
of  the  year  during  which  I  was  a  partner,  and  (b)  the  amount  previously  distributed 
to  me  in  respect  of  that  year's  income.  The  committee  may  also  consider  making 
an  additional  award  from  the  contingency  fund.  I  am  also  a  member  of  the  firm's 
Members'  Pension  and  Retirement  Plan  and  expect  to  remain  a  member  for  at  least 
three  years.  The  current  value  of  my  interest  as  of  April  29,  1994  is  set  forth  on 
the  attached  financial  net  worth  statement.  The  funds  deposited  to  my  account  in 
the  plan  are  invested  exclusively  in  certain  mutual  funds.  I  am  also  covered  by 
the  Paul,  Weiss,  Rifkind,  Wharton  &  Gasrrison  medical  plan  and  expect  to 
continue  coverage  thereunder  for  at  least  some  period  following  my  withdrawal 
from  the  firm. 

I  am  a  partner  in  Handy  Place  Investment  Partnership,  an  investment  partnership 
of  certain  members  of  Paul  Weiss  which  in  turn  is  an  investor  in  Triumph  Capital 
L.P.  Triumph  Capital  LP.  in  turn  owns  interests  in  VTC,  Inc.  (VCA  Teltronics, 
Inc.),  Schwab  Corp.,  Color-Tec,  Inc.,  Voyager  Communications  Inc.,  Distributor 
Stock  Forms,  Inc.,  GW  Products,  Inc.  (Gemco-Ware,  Inc.),  and  The  Treaty 
Company.   I  am  unable  to  predict  the  dates  or  amounts  of  future  receipts,  if  any. 

I  am  a  partner  in  PW  E-M  N.Y.  Properties,  a  partnership  consisting  of  certain 
Paul  Weiss  parmers,  which  in  turn  owns  a  limited  partnership  interest  in  E-M  NY 
Properties,  LP.  ("E-M  NY").  E-M  NY  owns  one  rental  property  in  Manhattan 
and  a  99.99%  interest  in  260-61  Madison  Avenue  Associates,  which  owiis  two 
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rental  properties  in  Manhattan.  I  am  unable  to  predict  the  dates  or  amounts  of 
future  receipts,  if  any. 

I  am  a  limited  partner  in  the  1982  and  1986  Paul  Weiss  EES  programs,  which 
own  limited  partnership  interests  in  certain  real  estate  investments:  1982  program: 
Crevoff  Associates,  Rockville  Office/Industrial  Associates,  Crow  Williams  #5  and 
Tulpho  Commercial  Associates.  1986  program:  Antioch/Shoreline,  L.P., 
Chartamp  L.P.,  Crow-Union  Trust  Tower,  Ltd.,  Heritage  Place  (Orlando) 
Associates,  Ltd.,  Las  Plumas/Coliseum  11,  L.P.,  Lincoln  Greentree  Office  Campus 
LP.,  Lincoln  Ventura  Technology  Center  I,  L.P.,  Linpro  Princeton  Apartments  XII 
LP.,  Modesto/Bascom,  L.P.,  Paragon  Dalofm  L.P.,  Phoenix  Rock  Centers  L.P., 
Riverside  Business  Center  L.P.,  and  Tampa  Retail  L.P.  I  am  unable  to  predict  the 
dates  or  amounts  of  future  receipts,  if  any. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  those  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present  potential 
conflicts  of  interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

I  will  resolve  any  potential  conflict  of  interest  by  recusing  myself  or  divesting 
assets,  as  may  be  appropriate,  in  accordance  with  applicable  standards,  including 
28  U.S.C.  §  455,  the  Code  of  Conduct  for  United  States  Judges,  and  other 
pertinent  authority.  I  will  be  aware  of  my  past  and  current  holdings,  and  those  of 
members  of  my  household,  and  will  make  appropriate  governmental  filings 
relating  thereto. 

My  account  in  the  Paul  Weiss  Members'  Retirement  Plan  is  invested  in  solely  in 
mutual  funds.  This  will  eliminate  the  direct  or  indirect  ownership  of  the  securities 
previously  held  in  that  account  and  thus  eliminate  any  basis  for  disqualification 
pursuant  to  28  U.S.C.  §  455(d)(4)(i). 

Categories  of  litigation  in  which  I  im  likely  to  recuse  myself  during  my  initial 
service  are: 

a.  Any  litigation  in  which  Paul,  Weiss.  Riflcind.  Wharton  &  Garrison  is 
counsel  or  has  an  interest. 

b.  Any  litigation  relating  to  whether  the  insurance  "liability  crisis" 
(unavailability  or  unaffordability  of  liability  insurance)  in  the  1980s  was 
caused  by  antitnist  violations. 

c.  Any  litigation  involving  the  following  persons  or  entities: 

Wertheim  Schroder  &.  Co  Incorporated 
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Dean  Witter,  Discover 
Wasserstein  Perella  &  Co.  Inc. 
Sterling  Winthrop  Inc. 
Constitution  Reinsurance  Co. 
Reliance  Group  Holdings,  Inc. 
Morgan  Stanley  Group,  Inc. 
J.H.  Whitney  &  Co. 
Merrill  Lynch 

Handy  Place  Investment  Partnership 

Triumph  Capital,  L.P.  and  entities  in  which  it  holds  interests  (see  no.  1) 
PW  E-M  N.Y.  Properties 
E-M  NY  Properties,  LP. 
260-61  Madison  Avenue  Associates 

1982  and  1986  Paul  Weiss  EES  programs  and  entities  in  which  they 
directly  or  indirectly  hold  interests  (see  no.  i) 

3.  Do  you  have  any  plans,  commitments  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  sour  <?    'f  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (if  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  sub:>tituted  here). 

Ethics  in  Government  Act  financial  disclosure  report  submitted  herewith. 

5.  Please  complete  the  attached  Tmancial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  attached  statement  and  schedule. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

In  1993,  I  collected  contributions  from  certain  of  my  partners  to  the  New  York 
City  mayoral  campaign  of  Mayor  David  Dinkins  and  passed  them  on  to  ti>e 
campaign. 
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In  early  1991, 1  assisted  in  the  campaign  of  John  Hurson  for  reelection  as  Mayor, 
and  of  Lewis  Herman  for  election  as  Trustee,  of  Irvington,  New  York. 

In  early  1988  and  early  1990,  I  ran  for  Trustee  of  Irvington,  New  York.  I  was 
elected  on  each  occasion. 

In  early  1989, 1  assisted  in  the  campaign  of  John  Hurson  for  election  as  Mayor  of 
Irvington,  New  York. 

In  1983,  I  assisted  the  treasurer  of  the  Committee  for  an  Unbossed  Judiciary, 
which  supported  the  reelection  of  two  sitting  New  York  State  Supreme  Court 
Justices  in  the  First  Judicial  District  of  New  York. 

In  1972, 1  worked  on  the  Congressional  campaign  of  Carter  Bales  in  a  district  on 
Long  Island. 

In  1966  or  1968, 1  did  some  canvassing  in  Brookline,  Massachusetts,  for  Michael 
Dukakis's  campaign  fcr  the  '  inerRl  Court. 
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III.     GENERAL  fPUBLIO 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specinc  instances  and  the  amount  of  time  devoted  to  each. 

a  Since  the  fall  of  1992,  I  have  served  on  the  board  of  trustees  of  the 

Lawyers'  Committee  for  Civil  Rights  Under  Law,  which  is  actively 
engaged  in  providing  legal  services  to  the  disadvantaged.  I  estimate  that 
I  have  spent  the  equivalent  of  a  couple  of  days  on  these  activities. 

b.  I  have  supported  my  firm's  extensive  pro  bono  program,  which  is  among 
the  largest  in  the  nation. 

c.  In  1988-89,  I  consulted  wnth  the  American  Civil  Liberties  Union 
concerning  a  possible  challenge  to  a  state  statute  that  purported  to  restrict 
the  insanity  defense.  I  estimate  that  I  devoted  20  or  30  hours  to  the 
pioject. 

d.  In  1987,  I  supervised  a  young  lawyer  in  representing  an  indigent  prisoner 
in  an  appeal  to  the  Second  Circuit  from  the  denial  of  his  petition  for  a  writ 
of  habeas  corpus  in  a  case  raising  an  issue  concerning  whether  the  prisoner 
was  entitled  to  credit  against  his  federal  sentence  for  time  served  in  state 
prison.    I  devoted  several  hours  to  the  matter. 

e.  I  have  lectured  at  programs  held  by  the  Legal  Aid  Society  to  train 
members  of  its  affirmative  litigation  group.  I  estimate  that  I  have  spent  a 
couple  of  days  preparing  the  lectures  and  participating  in  the  programs. 

f  In  approximately  1974-76,  I  represented  the  NAACP  Legal  Defense  and 

Education  Fund,  Inc.  in  connection  v^rith  an  internal  matter  and  related 
litigation.    I  spent  between  40  and  50  hours  on  the  matter. 

g.  In  1971, 1  assisted  one  of  my  partners  in  the  successful  prosecution  of  the 

first  case  to  establish  the  applicability  of  the  Voting  Rights  Act  of  1965 
throughout  the  State  of  New  York.  I  cannot  estimate  the  amount  of  time 
I  devoted  to  the  matter. 
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2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  Tor  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  ~  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  have  you  done  to 
try  to  change  those  policies? 

Not  to  my  knowledge. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

There  is  a  judicial  selection  committee  which  recommends  candidates  to  Senator 
Moynihan,  and  It  recommended  my  nomination.  Interested  candidates  were 
required  to  fill  out  an  application  form.  Thereafter  I  appeared  before  the 
committee  for  a  personal  interview  and  met  on  two  occasions  w»lh  Srnatoi 
Moynihan. 

FoUownng  Senator  Moynihan's  recommendation,  I  was  interviewed  by  the 
Judiciary  Committee  of  the  Association  of  the  Bar  of  the  City  of  New  York, 
which  rated  me  "approved"  for  appointment  to  the  district  court.  I  provided 
information  to,  and  was  interviewed  by,  representatives  of  the  Department  of 
Justice,  the  Federal  Bureau  of  Investigation,  and  the  American  Bar  Association. 

4  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue  or  question?  If  so, 
please  explain  fully. 

No. 

5  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 
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Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  a  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  a  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for 
the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  a  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  a  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such 
as  standing  and  ripeness;  and 

e.  a  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 


The  strength  of  our  judicial  sysi'  m  si'sms  in  major  part  from  a  direct  clash 
of  interests  between  parties  whose  self-interest  may  be  relied  upon  to  ensure  that 
the  court  is  presented  with  all  facts,  law  and  argument  pertinent  to  the  resolution 
of  the  particular  dispute  before  it.  The  lifetime  tenure  of  federal  judges  insulates 
them  from  political  concerns  and  tends  to  insulate  them  from  popular  sentiment 
as  well. 

These  salutary  characteristics  of  our  system  suggest  limitations  on  the  role 
of  federal  judges.  The  importance  of  the  adversary  process  to  fully  informed 
decision  making  indicates  that  judges  ought  to  be  wary  of  pronouncements  that 
sweep  beyond  what  is  necessary  to  decide  the  individual  disputes  before  them  lest 
decisions  be  made  on  inadequate  information.  The  very  independence  of  federal 
judges  —  in  addition  of  course  to  the  paramount  constitutional  principle  of 
separation  of  powers  —  suggests  that  the  judiciary  should  have  healthy  regard  for 
the  views  of  the  elected  branches  of  government,  which  are  directly  selected  and 
continuously  subject  to  review  by  the  people.  Judges  therefore  should  strive  to 
confine  their  decisions  and  remedies  to  the  resolution  of  particular  cases  in 
accordance  with  the  facts  and  applicable  precedent. 
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AFFIOAVIT 


I,  Lewis  A.  Kaplan,  do  swear  that  the  infonnatioii  provided  in  thi^  statement  is^to  the  best  of  my 
knowledge,  true  and  accurate. 


_g^'om  to  before  me  this 
O day  of  May  1994. 


J^Uo  UajLL 


/l/ — • 


N'Jiary  Public 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  eomnl  financial  net  worth  stalemeni  which  ilemizej  in  detail  all  assets  (including  bank 
accounts,  real  estate,  securities. trusts.  inveslnr>ents.  »r»<J  other  financial  holdings)  all  liabilities  (including  debts, 
mongiges.  loans,  and  other  (irancial  obligations)  of  jrounelf.  your  spouse,  tnd  other  Immediate  memter?  of 
your  household. 


Asscrs 


UABIUTIES 


Ctth  on  hand  end  In  btnks 

US.  Co»»nMT>ent  »»curit)r»— •dd 

t£/l*4ult 

UfJ»d  tacuriOt*     4dd  i«h»dol« 
Unllft»<J  t^oriti**— idd  K»i»duli       2 

Tt;   7nn 

Nsia  pirabia  to  banks— 4acur«d 

No(a  p*x*bU  to  b«nls— UKMCurcd 

Notn  parabit  to  raUttwi 

Nola  ptyibl*  to  othara 

Aeoounti  artd  billi  0u« 

Unpaid  InoonM  tat 

Othv  unpaid  ta>  and  Intvmt 

flaal  Mtat*  inort(t(n  paytblo— add 

Chantl  mortiacet  and  ethar  Bant 

paytbia 
Otiwr  dabta— Htmba: 

1 

601.804 

1 

,057.849 

3,500 

1 

AfcounB  and  netn  rvcaivibit: 

1 

Out  from  Kitbvn  and  fri*ndi 

1 

Ou%  ff^fn  oChtrv 

Doubtfyt 
Aait  «rtili  owm»d     <dd  tchtdula 

1 

Atji  rtliU  me'U*!*'  r«c«lv<bl* 

237, OOC 

— 

\ 

At/toi  end  othtr  pcnond  property 

217,266 

r.'>th  vcl-j'j— 4tU  Iniuranct 

1 

800, OOC 
194,812 

n 

Otntr  (uru— ntmlit;  Home 
CDs   &  monev  nOct   funds 

KR-10  plan 

713,156 



Law  firm  capital  account    ■ 

150, OOC 



Tout  BabUHiat 

Mat«io(th                                  5 
Tout  GablltUn  and  n«1  worth  5 

3,500 

Undistrit)   1993   firm  income 

22,25C 

,025,943 

1 

T-it«ri»Mn                            S.flPq.UAJ 

,029,443 

1 

CONTlNCtNT  UABILmCS 

CEMCRAt.  INFORMATION 

Ai  •ndervtr.  csmak«r  or  fuarsnior 

On  luui  or  eontncti 

liiCilCUimi 

ProvinoB  (Of  r*d*nl  inccmt  Tax 

Otr>«r  tprcid  df  bt 

1   ypR* 

A/a  any  auati  pl*d|ad>  («dd  acOad- 
ult.) 

Art  you  dafandant  fai  any  auRs  or 
Icsai  actiontr 

KaM  you  «v«r  CaUn  banivupicy? 

no 

! 

ypR* 

no 

yps* 

i 

no 

no 

i 

L 

1 

Notes; 

*  As  a  general  partner  in  law  finn.  I  have  whatever  contingent  liabilities  the  finn  has.   I  will  be  released 

from  lease  and  firm  borrowing  obligations  upon  withdrawal  from  the  finn. 

1.  Suted  as  of  April  29,  1994,  except  that  cash  value  insurance  valued  at  Match  31,  1994. 

2.  Real  estate  and  investment  partnerships  stated  at  zero  due  to  lack  of  known  market 

3.  Includes  assets  held  as  trustee  for  my  daughter,  but  excludes  assets  held  as  trustee  for  my  mother. 

4.  C^sb,  value  of  home,  undistributed  1993  income,  autos  and  personal  property,  and  accounts  and  bills 
due  are  approximate. 

5.  Does  not  include  law  Hnn  payout,  which  is  paid  over  five  years  following  withdrawal   Fresent  value, 
discounted  at  7%  and  assuming  withdrawal  from  firm  b)'  December  31,  1994,  is  $699,064. 
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FINANCIAL  DISCLOSURE  REPORT 


Report    Required    by    the   Ethics 
ReforiD  Act   of    1989,    Pub.    L.    No. 
101-19«,       NovajDbar    30,    1969 
(S  U.S.C.A.   App.   6,    ssioi-nz) 


1.    PeraoD  Rspan.log    (Last   oanie,    firat,    nilddla   Initial) 
KAPLAN,    LEWIS   A. 


2.   Coort.  or  Organization 

U.S.  District  Court 

Southern  District  of  New  York 


3.  Date  oC  Report 

May  5,  1994 


4.  Title   (Artlcls  III  judges  Indicate  octlve  or 

senior  status;  Hagistxate  judges  Indicate 
full-  or  part-time) 

District  Judge  (active) 


itoport.  Type   (chock  appropriate   type) 

X      mami^uca.  D.tf<ay   5,    1994 


6.    Reporting   Period 


1/1/93-4/29/94 


7.  Cbaabars  or  Of  flea  Udrasa 

Paul,    Weiss,    Rifkind,    Wharton    &   Garrisoi 

1285   Avenue   of    the   Americas 

New   York,    New   York    10019-6064 


a.   oo  ctM  b«ala  of  rhe  Infomatlon  contAloed   lo   this   Report,    It 
iM,    1&  mf  opinion.    In  coapllanc*  wltb   applicable   lawa   and 
rvgulatlooa  


Banrliflnq  Offlcttr  Signature 


IMPORTANT   NOTES:     The   instructions    accompanying    this  fonn  must   be  followed.    Complete  all  parts, 
cfaeddng  the  NONE  box  for  each  section  where  yoa  hare  no  re|iortabIe  information.   Sipi   on  last  page. 


I.     POSITIONS.     (Reporting  individual  only;  see  pp.  7-8  of  lostmciioiis.) 

POSITION  .  NAME  OF  ORGANIZATION/ENTITY 


I  NONE        (No  reportable  poaltlooa) 

Partner 
Trustee 
Trustee 


Paul,   Weiss,    Rlflclnd,    Wharton   &  Garrison 
u/a  dated  May  8,    1990   by   Dorothy   A.    Kaplan 
u/a  dated  Sept.    5,    1990  by  Merrill   Kaplan 


II.     AGREEMENTS.     (Reporting  individual  only-,  sec  p.  8-9  of  instructions.) 
DATE  PARTIES  AND  TERMS 

I  I        NONE        (No  reportable  agreenenta) 

See   attachment  II 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instniaions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

(Honoraria  only)  (youis,  not  spouse's) 


n 


NONE   (Ho  reportable  non-lnvestnent  incase) 

(1994  thru  end  of) 
Paul,  Weiss,  Rifkind.  Wharton  S  Garrison  (rptg  period)     S   48.000 


Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  (1993) 
Paul,  Weiss,  Rifkind,  Wharl.on  &  Garrison  (1992) 
Research  Foundation  of  the  State  University  NY  (S) 
Pace  University  (S) 


S 

710 

133 

s 

796 

277 

s 

s 

V 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


home   of    Person    Reporting 

KAPLAN,    LEWIS    A. 


Data  of   Report 

May    5,    1994 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)"  and  "(DC)*  to  Indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.    See  pp.l3-lS  of  Instructions.) 

SOURCE  DESCRIPTION 


n 


NONE   (No  such  reportablA  relmburBaaenta  or  glfte) 

Exempt 


V.     OTHER  GIFTS,      (includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  *(S)'  and  '(DC)*  to 


indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.l5-16  of  Instructions.) 


n 


SOURCE 


DESCRIPTION 


VALUE 


NONE 

Exempt 


(No   auch   reportable  gifts) 


VI.      LIABILITIES,      (includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)*  for  separate  liability  of  spouse,  '(J)'  for  joint  liability  of  reporting 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.    See  pp.ifr-lS  of^Instructions.) 


Q 


CREDITOR 

NONE   (No  reportable  liabilities) 


DESCRIPTION 


VALUE    CODE* 


*   VALUE  COSES: 


J  .-    515,000    or   less  K   -    515,001    to   550,000 

N   -    5250,001    to    5500,000        o    -    5500,001    to   51,000,000 


550,001    to   5100,000  M   -    5100,001   to   $250,000 

More  than   51,000,000 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


Name  of   Person   Reporting 
KAPLAN,    LEWIS    A. 


Date  of  Report 

May    5,    1994 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  of  spouse 

and  dependent  children;  see  pp.  18-27  of  Instructions.) 


A. 
Description   of   Xsaets 
(Ixcludlng   trust  aaseta) 

Indicate,    where  applicable,    owner  of 
the  asset  by  using  the  parenthetical 
•(J)"    for  joint  ownership  of   report- 
ing Indlvlaual   and   spouse,    "(S]''    for 
•eparate  ownership  by  spouse,    *(DC)" 
tor  ownaxahip  by  dependant  child. 

Place  '(.X)"   after  each  aaset 
exempt  j^roni  prior  diacloeura. 

B. 

Income 

during 

reporting 

period 

c. 

Oroaa  value 

«t  end  of 

reporting 

period 

D. 
TrajiBactlona  daring  reporting  period 

ID 

Amt., 
code' 
l*-a) 

(2) 
TVpe 

'Si?:; 

rent  or 
iut.y 

(1) 

Coda^ 
(J-P) 

(2) 

Value 

Method  ri 
Code^ 
(Q-W) 

buy, Bell, 

tlonl 

If  not  Bxenpt   from  disclosure 

HI.: 
Honth 
Day 

(3) 

Valaa.) 
Code'' 
(J-P) 

(«) 
(»-B) 

JsjsilkiJL 

(ir  private 
trsnsaotionj 

NONE      (No  reportable 
income,    aesets,    or 

1 

See   attachment  VII 

2 

4 

10 

11 

13 

16 

18 

1    Income/Gain  Codes:        A«51,000  or    less                     B.S1,001  to  S2,500                     C=S2,501  to  5,000                       [>=S5,001   to  515,000 
[See   Col.    Bl    S    D4J         E-515,001    to   $50,000             F-SSO.OOl    to   5100,000               0-5100,001    to   51.000,000        H-More   than    $1,000,000 

y?        ,-   ?   ^^;    ,    r,,,         ^°ci  =  '°°°   "'■    ^^°°                     K=S15,001    to   550,000                  L-SSO.OOl    to   5100,000               M.S100,001    ti   5250   000 
LSeo.Col.    CI    i    D3)         N»5250,001    to    5500,000        0-5500,001    to   SI. 000, 000        P-More    than   51.000.000 

J  Value  Method  Codeo:      Q=Appralsal                                R-cost    (real  estate  only)      S-Assessment                                  T=Cash/MarkBt 
(See  Col.    C2)                   U-Book  Value                              v-other                                             U-Estioated 
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FINANCIAL  DISCLOSURE  REPOrlT  (cont'd) 


Name   o£    Person   Reportl.-.g 


KAPLAN,    LEWIS   A. 


OAte   of    Report 

May    5,    1994 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS,    (indicate  pan  of  Report) 


I  -  Positions 

Trustee 

Lawyers'  Committee 

for 

Civil  Rights 

Under 

Law 

Partner 

Paul  Weiss  I 

nvestment  Associates 

Partner 

Handy  Place 

Investment 

Partnership 

III  -  Non 

-Investnie 

nt  Income 

lona  College 

(S) 

IX.    CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activiiiti,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  !  did  not  perform  any  adjudicatory 
function  ir.  any  litigation  duririg  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  chijcren 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

1  certify-  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reponed  was 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 


1  further  certify'  that  earned  income  fronr  outside  employment  and  honoraria  and  the  accjplance  of  gifts  which  have  been 
reported  are  in  comyiiancc  with  tha  p/ovisibns  of  5  U.S.C.A.  app.  7,  §  501  et.  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference 
regulations. 


Signature 


Date 


FILETHI 


NOTE:      ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.A.  APP.  6,  §  104,  AND  18  U.S.C.  §  1001.) 


RLING  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to: 


Judicial  Ethics  Committee 
Administrative  Office  of  the 

United  Slates  Courts 
Washington,  DC    20544 
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Kaplan,  Lewis  A.  Attachment   II  May^  ,  1994 


Part  II  -  Agreements. 


Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  Qnv/  firm)  partnership  agreement. 
Upon   withdrawal   from  the  firm  I  will  be  entitled    to  receive  immediate 
payment  of  the  amount  of  my  capital  account  and  to  the  payment  in  twenty 
quarterly  installments  over  a  period  of  five  years  of  a  total  sum  equal  to  125% 
of  my  average  annual  participation   in  profits  and  losses  (exclusive  of  certain 
payments)    for   the    three    calendar    years    immediately    preceding    such 
withdrawal.      Under   the  partnership    agreement    of  Paul,  Weiss,  Rifkind, 
Wharton    &  Garrison,    a  committee    of  the   firm  is  empowered    to  make 
payments  to  partners  and  former  partners  from  a  contingency  fund.    The 
relevant    committee    has  determined    that,   upon    my  withdrawal    fi-om  the 
partnership,  it  will  pay  me  from  the  contingency  fund  an  amount  equal  to  the 
difference,  if  any,  between  (a)  its  estimate  of  the  participation   in  the  firm's 
profit  and  loss  which  I  would  earn  if  I  were  a  partner  for  the  entire  year  of 
my  withdrawal,  prorated  to  reflect  the  portion  of  the  yf^r  durng  which  I  v/as 
a  partner,  and  (b)  the  amount  previously  distibuted  to  une  in  respect  of  that 
year's  income.  The  committee  may  also  consider  making  an  additional  award 
from  the  contingency  fund. 

Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  members'  pension  and  retirement 
plan.  The  firm  sponsors  this  HR-10  plan,  which  is  a  defined  contribution 
plan,  under  which  a  separate  account  is  established  and  maintained  for  each 
participant.  Each  participant  may  direct  that  funds  deposited  to  the 
participant's  account  be  invested  in  one  or  more  investment  funds  made 
available  by  the  plan.  Upon  termination  of  a  psrticipant's  service  with  the 
firm,  the  participant  receives  payment  of  the  participant's  account  in  three 
annual  installments  after  the  participant's  termination  of  service  unless  the 
participant  has  elected  to  defer  payment  of  the  participant's  account  until  a 
date  not  later  than  the  participant's  normal  retirement  age  (65)  or  such  other 
date  as  the  plan  committee  shall  permit.  The  funds  deposited  to  my  account 
are  invested  in  shares  of  two  mutual  funds  listed  in  Part  VII.  I  will  continue 
to  report  investments  made  for  my  account  in  Part  VII. 

Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  employee  benefits  program 
medical  plan.  This  medical  plan  provides  coverage  for  hospital,  surgical, 
diagnostic,  supplementary  accident  and  major  medical  expenses.  The  plan 
provides  for  a  limited  period  of  optional  continued  coverage  following 
termination  of  employment  with  the  firm  and  permits  partners  to  continue 
coverage  upon  retirement  from  the  firm.  I  expect  to  continue  coverage  under 
this  plan  for  at  least  some  period  following  my  withdrawal  from  the  firm. 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used). 
John  George  Koeltl 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Office:    Debevoise  &  Plimpton 
875  Third  Avenue 
New  York,  New  York  10022 

Home:     25  Sutton  Place  South 
Apartment  15F 
New  York,  New  York  10022 

71  Todd  Road 

Katonah,  New  York  10536 

3.  Date  and  place  of  birth. 

New  York,   New  York 
October  25,  1945 

4 .  Marital  Status 
Single. 

5.  Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

Georgetown  University,  Washington,  D.  C.  (1963-1967), 
A.B.  (Classical)  (1967).   Graduated  fifth  in  class. 
Summa  cum  laude.  Phi  Beta  Kappa  (selected  in  junior 
year) ,  History  honors. 

Harvard  Law  School,  Cambridge,  Massachusetts  (1967- 
1971)   J.D.  (1971) 

Magna  Cum  Laude 

Law  Review  (second  and  third  years) 

Sears  Prize  (placed  second  in  academic  standing  in 

second  year) 

First  place  team,  Ames  Moot  Court  Competition 
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Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from 
college. 

Associate  and  then  Partner  at  Debevoise  &  Plimpton,  875 
Third  Avenue,  New  York,  New  York,  2/75  to  12/78 
(Associate) ;  1/79  to  date  (Partner) . 

Assistant  Special  Prosecutor,  Watergate  Special 
Prosecution  Force,  Department  of  Justice,  7/7  3  to 
11/74. 

Law  Clerk  to  Hon.  Potter  Stewart,  United  States  Supreme 
Court,  8/72  to  7/73. 

Law  Clerk  to  Hon.  Edward  Weinfeld,  United  States 
District  Judge,  Southern  District  of  New  York,  8/71  to 
7/72. 

Law  Clerk,  Debevoise  &  Plimpton,  87  5  Third  Avenue,  New 
York,  New  York,  2/70  to  5/70. 

Law  Clerk,  Cahill,  Gordon,  Sonnett,  Reindel  &  Ohl,  80 
Pine  Street,  New  York,  New  York,  6/69  to  8/69  and  6/70 
to  8/70. 

Summer  Clerk,  W.  R.  Grace  &  Co.,  1114  Avenue  of  the 
Americas,  New  York,  New  York,  6/67  to  8/67;  6/68  to 
8/68 

Military  Service;   Have  you  had  any  military  service? 
If  so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

Yes. 

I  enlisted  in  the  Army  Reserves  on  September  30,  1968 
as  an  E-1  and  received  an  honorable  discharge  on 
September  29,  1974.   I  was  an  SP-4 .   My  serial  number 
was  122-36-9845. 
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8.  Honors  and  Awards:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that 
you  believe  would  be  of  interest  to  the  committee. 

Graduated  fifth  in  class  from  Georgetown  University. 
Summa  cum  laude.  Phi  Beta  Kappa  (selected  in  junior 
year) ,  History  honors. 

Magna  Cum  Laude  from  Harvard  Law  School. 

Law  Review  (second  and  third  years) 

Sears  Prize  (placed  second  in  academic  standing  in 

second  year) 

First  place  team,  Ames  Moot  Court  Competition 

9.  Bar  Associations;   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

American  Bar  Association:   (1975  -  Present) 


1991 


Present: 


1992  -  Present: 


Member,  Board  of  Editors,  ABA  Journal 

Director,  Division  of  Publications, 
Litigation  Section  of  the  American  Bar 
Association 


1989  -  1992: 


Chair,  Special  Publications  Committee, 
Litigation  Section  of  the  American  Bar 
Association 


1987  -  1989; 


Co-chairman,  First  Amendment  and  Media 
Litigation  Committee  and  Chairman,  By- 
laws, Resolutions  and  Blanket  Authority 
Committee,  Litigation  Section  of  the 
American  Bar  Association;  Litigation 
Section  Liaison  to  ABA  Journal 


1984  -  1987; 


Member  of  the  Council,  Litigation  Sec- 
tion of  the  American  Bar  Association 


1975 
1978 
1980 


1978: 
1980: 
1982: 


(Associate  Editor) 
(Executive  Editor) 

(Editor-in-Chief) ,  Litigation,  the  quar- 
terly journal  of  the  Litigation  Section 
of  the  American  Bar  Association 
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1982  -  1984:        Co-director  Division  of  Publications, 

Litigation  Section  of  the  American  Bar 
Association 

1979  -  1981:        Vice  Chairman,  Securities  Committee  of 

the  Administrative  Law  Section  of  the 
American  Bar  Association 

Association  of  the  Bar 
of  the  City  of  New  York:   (1975  -  Present) 

1991  -  Present:     Member,  Committee  on  Professional 

Responsibility  of  the  Association  of  the 
Bar  of  the  City  of  New  York 

1984  -  1989:        Member,  Federal  Courts  Committee  of  the 
1978  -  1981         Association  of  the  Bar  of  the  City  of 

New  York 

(Chairman,  1986  -  1989;  Secretary,  1978- 

1981) 

1981  -  1984:        Member,  Committee  on  Professional  and 

Judicial  Ethics  of  the  Association  of 
the  Bar  of  the  City  of  New  York 

1976  -  1978:        Member  of  the  Committee  on  Federal  Leg- 
islation of  the  Association  of  the  Bar 
of  the  City  of  New  York 

New  York  State  Bar  Association:   (4/1/80  -  Present) 

1989  -  1992:        Member,  House  of  Delegates;  New  York 

State  Bar  Association 

Bar  Association  of  the  Fifth  Circuit;   (10/7/81  -  Present) 

American  Society  of  International  Law:   (1/1/93  -  Present) 

New  York  County  Lawyers  Association:   (3/84  -  Present) 

Federal  Bar  Council:    (Present) 

Federal  Communications  Bar  Association:   (Present) 

Fellows  of  the  American  Bar  Foundation:   (7/12/89  -  Present) 

American  Judicature  Society:   (12/6/79  -  Present) 
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Second  Circuit  Committee  on  Rules  and  Internal  Operating 
Procedures:   (1987  -  1993) 

10.  Other  Memberships:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public 
bodies.   Please  list  all  other  organizations  to  which 
you  belong. 

None,  other  than  to  the  extent  the  bar  associations 
listed  above  are  engaged  in  the  legislative  process.   I 
also  belong  to: 

Phi  Beta  Kappa  Associates:   (Present) 

Supreme  Court  Historical  Society: 

(Membership  Co-Chair  for  New  York  State  1990-93; 
and  for  the  Second  Circuit  1993  -  Present) 

Harvard  Law  School  Association  of  New  York:   (Present) 

(Vice  President) 

I  belong  to  two  fitness  clubs:   Vertical  Club  and  Cardio 
Fitness  Center. 

11.  Court  Admission:   List  all  courts  in  which  you  have 
been  admitted  to  practice,  with  dates  of  admission  and 
lapses  if  any  such  memberships  lapsed.   Please  explain 
the  reason  for  any  lapse  of  membership.   Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 

New  York  Appellate  Division,  1st  Department  (2/14/72) 

U.  S.  District  Court  for  the  Southern  District  of  New 
York  (3/5/75) 

U.  S.  District  Court  for  the  Eastern  District  of  New 
York  (4/1/75) 

U.  S.  Court  of  Appeals  for  the  Second  Circuit  (5/16/75) 

U.  S.  Court  of  Appeals  for  the  Fifth  Circuit  (10/7/81) 

U.  S.  Court  of  Appeals  for  the  Eleventh  Circuit 
(10/7/81) 
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U.  S.  Court  of  Appeals  for  the  Fourth  Circuit  (1/15/82) 

U.  S.  District  Court  for  the  Northern  District  of  New 
York  (4/9/82) 

United  States  Supreme  Court  (2/28/78) 

U.  S.  Court  of  Appeals  for  the  Tenth  Circuit  (11/2/92) 

U.  S.  Court  of  Appeals  for  the  Ninth  Circuit  (11/19/92) 

12.   Published  Writings;   List  the  titles,  publishers,  and 
dates  of  books,  articles,  reports,  or  other  published 
material  you  have  written  or  edited.   Please  supply  one 
copy  of  all  published  material  not  readily  available  to 
the  Committee.   Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law 
or  legal  policy.   If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

Judge  Weinfeld  and  the  Criminal  Law;  The  Keogh-Kahaner 
Trial.  A  Case  Study  in  Criminal  Justice.  50  NYU  L.  Rev. 
1008  (1976)  (with  Frank  M.  Tuerkheimer) 

Market  Information  Revisited  11  Rev.  Sec.  Reg.  84  3 
(1978)  (with  Bevis  Longstreth) 

Chiarella  and  Market  Information.  13  Rev.  Sec.  Reg.  843 
(1980)  (with  Gary  Kubek) 

"Minnesota  Rag" — A  Review,  36  The  Record  of  the 
Association  of  the  Bar  of  the  City  of  New  York  614 
(1981) 

Civil  Rights  and  Liberties  in  China.  46  Albany  Law 
Review  740  (1982) 

The  Litigation  Manual.  Second  Edition  (1989)  (editor) 

The  Westmoreland  Case.  3  Communications  lawyer,  1 
(Winter,  1985) 

Use  of  Experts  in  Commercial  Litigation.   Discovery  and 
Trial  Techniques.  Use  of  Economic  Experts.  Practicing 
Law  Institute,  February  29,  1988  (with  Robert  Pringle) 

The  Litigation  Manual.  First  Edition.  (1983)  (editor) 
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Discovery  from  the  FDIC.  The  Review  of  Banking  & 
Financial  Services,  Standard  &  Poors,  Vol.  6,  No.  6, 
(June  18,  1990)  (with  Thomas  N.  Dahdouh) 

Report  of  the  Investigation  in  Internal  Corporate 
Investigations.  1992  (with  Edwin  G.  Schallert) 

Double-Edged  Discmalif ication  Motions;  Litigation 
Magazine,  Winter  1993,  Vol,  19,  No.  3  with  Jeffrey 
Oestericher 

Preparing  a  Witness  to  Testify.  Taking  and  Defending 
Depositions  in  Commercial  Cases.  Practicing  Law 
Institute,  1993  (with  Paul  Palmer)  (an  earlier  version 
was  published  by  PLI  in  1992) 

PLI  Seminars: 

5/2/88  -   Experts/Commercial  Litigation  -  New  York 

6/17/88  -  Deposition  Skills  -  New  York 

5/19/89  -  Deposition  Skills  -  New  York 

4/27/90  -  Expert  Witnesses  -  New  York 

7/16/90  -  Litigating  for  and  against  FDIC  &  RTC  - 

Washington 
10/12/90  -  Deposition  Skills  -  New  York 
7/18/91  -  Litigating  for  and  against  FDIC  &  RTC  - 

Washington 
7/8/92  -  Taking  Depositions/Commercial  Cases  -  New 

York 

I  have  also  appeared  on  programs  for  the  American  Bar 
Association  and  the  Association  of  the  Bar  of  the  City 
of  New  York.   I  do  not  have  copies  of  any  such 
programs . 

13.  Health:   What  is  the  present  state  of  your  health? 
List  the  date  of  your  last  physical  examination. 

Excellent.   December  29,  1993. 

14.  Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was 
elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

None. 
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15.  Citations:   If  you  are  or  have  been  a  judge,  provide: 
(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  summary  of  and  citations  for 
all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such 
opinions.   If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the 
opinions. 

Not  applicable. 

16.  Public  Office:   State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.   State 
(chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None  other  than  my  service  as  a  law  clerk  to  Hon. 

Edward  Weinfeld  and  Hon.  Potter  Stewart  and  as  an 

Assistant  Special  Prosecutor  on  the  Watergate  Special 
Prosecutor  Force. 

17 .  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge,  and 
if  so,  the  name  of  the  judge,  the  court,  and 
the  dates  of  the  period  you  were  a  clerk; 

Law  Clerk  to  Hon.  Edward  Weinfeld,  United 
States  District  Judge,  Southern  District  of 
New  York,  1971  -  1972. 

Law  Clerk  to  Hon.  Potter  Stewart,  United 
States  Supreme  Court,  1972  -  1973. 

2.  whether  you  practiced  alone. 
I  have  never  practiced  alone. 
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3.    the  dates,  names  and  addresses  of  law  firms 
or  offices,  companies  or  governmental 
agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

Assistant  Special  Prosecutor,  Watergate 
Special  Prosecution  Force,  Department  of 
Justice,  10th  &  Constitution  Avenue,  N.W. , 
Washington,  D.  C.  20530,  1973  -  1974. 

Associate,  Debevoise  &  Plimpton,  875  Third 
Avenue,  New  York,  New  York  10022,  February, 
1975  -  December,  1978. 

Partner,  Debevoise  &  Plimpton,  875  Third 
Avenue,  New  York,  New  York  1002  2,  January, 
1979  -  Present. 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

When  I  was  an  Assistant  Special  Prosecutor 
with  the  Watergate  Special  Prosecution  Force 
(1973  -  1974) ,  I  concentrated  on  the 
investigation  and  prosecution  of  criminal 
offenses  relating  to  campaign  finance 
violations  including  illegal  corporate 
contributions  and  violations  of  the  federal 
election  laws. 

Since  joining  Debevoise  &  Plimpton  in  1975, 
my  practice  has  concentrated  in  general  civil 
litigation,  although  at  times  this  has 
involved  concentrations  in  particular  areas. 
Initially,  I  concentrated  in  representing 
clients  in  connection  with  SEC  and  IRS 
investigations.   I  have  done  considerable 
general  civil  litigation  with  an  emphasis  on 
securities  litigation.   This  has  included 
representing  corporations,  and  their  officers 
and  directors  in  cases  arising  out  of 
mergers,  acquisitions  and  public  securities 
filings.   The  cases  have  been  class  actions 
and  derivative  lawsuits,  as  well  as 
individual  claims.   These  corporations  have 
included  Emerson  Radio  Corporation,  Jardine 
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strategic  Holdings,  Henley  Corporation, 
Wheelabrator  Technologies  and  Wheelabrator 
Group.   I  have  also  represented  professional 
organizations  such  as  the  United  States  firm 
of  Price  Waterhouse  in  defending  lawsuits 
arising  out  of  professional  services  that 
they  rendered.   I  have  also  spent 
considerable  time  in  various  aspects  of 
communications  litigation.   This  included 
representing  competing  applicants  for  paging 
licenses  in  an  approximately  five  month  FCC 
administrative  trial.   (In  re  Application  of 
A.S.D.  Answer  Services.  Inc..  et  al . ) .   As 
part  of  communications  litigation,  I  have 
spent  time  on  litigations  involving 
constitutional  and  public  policy  issues.   I 
have  represented  defendants  in  libel  and 
privacy  cases  including  Channel  13  in  the 
libel  case  brought  by  Lillian  Hellman  and  The 
New  York  Times  in  libel  cases  brought  by  Ken 
Stabler  and  Contemporary  Mission.   I  have 
represented  publishers  and  reporters  in 
attempting  to  quash  subpoenas  for  testimony 
for  The  New  York  Times.  Time  and  Sports 
Illustrated  in  cases  such  as  the  Abscam 
prosecution,  the  alleged  Boston  College 
point-fixing  prosecution  and  actions  relating 
to  the  Church  of  Scientology.   I  have  also 
represented  publishers  who  have  sought  access 
to  court  proceedings  and  court  records 
including  documents  related  to  the  John 
Hinckley  and  the  Stanley  Friedman 
prosecutions.   I  also  represented  Sony  in 
defending  a  major  class  action  brought  by  a 
group  of  composers  and  music  publishers  who 
contended  that  Sony's  manufacture  and  sale  of 
digital  audio  equipment  and  blank  digital 
audio  tapes  constituted  contributory 
copyright  infringement.   I  have  also 
represented  clients  in  connection  with 
internal  investigations,  SEC  and  grand  jury 
investigations,  and  other  criminal  matters. 

Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

See  previous  answer. 
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c.    1.    Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving 
dates. 

I  have  appeared  in  court  regularly.   The 
frequency  of  appearances  has  varied  with  the 
matters  on  which  I  was  working.   Some  matters 
such  as  the  Sony  case  or  securities 
litigations  have  involved  intensive  discovery 
with  little  need  for  court  intei-vention. 
Others  such  as  the  Bouton  and  Heineman 
matters,  discussed  below,  have  resulted  in 
more  frequent  court  appearances. 

2.  What  percentage  of  these  appearances  was  in: 

a.  Federal  Courts.    80% 

b.  State  courts  of  record.   10% 

c.  Other  courts.   10%  including 
arbitrations  and  administrative 
proceedings. 

3.  What  percentage  of  your  litigation  was: 

a.  Civil     90% 

b.  Criminal   10% 

4 .  State  the  number  of  cases  in  courts  of 
records  you  tried  to  verdict  or  judgment 
(rather  than  settled) ,  indicating  whether  you 
were  sole  counsel,  chief  counsel,  or 
associate  counsel. 

I  tried  two  cases  to  verdict  where  I  was 
chief  counsel. 

5.  What  percentage  of  these  trials  was: 

a.  jury:     50% 

b.  non-jury  50% 

18.   Litigation;   Describe  the  ten  most  significant 

litigated  matters  which  you  personally  handled.   Give 
the  citations,  if  the  cases  were  reported,  and  the 
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docket  number  and  date  if  unreported.   Give  a  capsule 
summary  of  the  substance  of  each  case.   Identify  the 
party  or  parties  whom  you  represented;  describe  in 
detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.   Also 
state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal 
counsel  for  each  of  the  other  parties. 

^'    Jim  Bout  on  Corp.  v.  Wm.  Wrialev  Jr.  r.n.,    No.  85 
Civ.  2308  (PKL)  (S.D.N.Y.  Jul  7,  1989),  affM  in 
part,  rev'd  in  parl-^  902  F.2d  1074  (2d  Cir.  1990) 
cert^  denied,  498  U.S.  854  (1990).   This  was  a 
non-jury  trial  before  Judge  Peter  Leisure  in  the 
Southern  District  of  New  York  concerning  whether  a 
trademark  licensing  agreement  remained  valid  and 
whether  it  had  been  modified  to  increase  the 
royalty  payments  for  the  plaintiff.   We 
represented  the  defendants  Wm.  Wrigley  Jr.  Company 
and  Amurol  Products  Company  and  argued  that  the 
agreement  remained  valid  and  had  not  been 
modified.   I  participated  in  discovery  and  was 
lead  trial  counsel.   I  represented  the  defendants 
throughout  the  trial,  appeal,  and  petition  for 
certiorari  process.   My  representation  began  in 
1985  and  continued  through  1990.   Judge  Leisure 
found  that  the  contract  remained  valid  but  had 
been  modified.   On  appeal,  the  Court  of  Appeals 
dismissed  all  claims  against  the  defendants 
(Judges  Van  Graafeiland,  Cardamone  and  Altimari) , 
902  F.2d  1074  (2d  Cir.  1990).   Jim  Bouton 
Corporation  was  represented  by  Steven  B. 
Pokotilow,  Stroock  &  Stroock  &  Lavan,  7  Hanover 
Square,  New  York,  New  York  10036,  212-806-6663. 
The  defendants  were  also  represented  during 
discovery  by  Jerome  Gilson,  Willian  Brinks  Olds 
Hofer  Gilson  &  Lione,  NBC  Tower  Suite  3  600,  4  55 
North  Cityfront  Plaza  Drive  60611-5599,  312-321- 
4200. 
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The  Bear  Stearns  Companies.  Inc..  et  al .  v. 
Jardine  Strategic  Holdings.  Limited.  Index  No. 
31731/87.   Debevoise  &  Plimpton  represented 
Jardine  Strategic  Holdings,  Limited  ("Jardine")  in 
defending  an  individual  and  class  action  suit 
which  alleged  that,  following  the  stock  market 
crash  in  October,  1987,  Jardine  had  wrongfully 
withdrawn  its  offer  to  purchase  certain  shares  of 
Bear  Stearns.   I  argued  the  motion  to  dismiss, 
which  was  denied  by  Justice  Michael  Dontzin  of  the 
New  York  State  Supreme  Court  and  the  appeal  from 
the  denial  of  that  motion.   My  representation  of 
Jardine  extended  from  December,  1987  through  1989. 
The  Justices  of  the  Appellate  Division,  First 
Department,  who  heard  the  appeal  and  affirmed  the 
order,  were  Justices  Leonard  Sandler,  Joseph  P. 
Sullivan,  E.  Leo  Milonas,  Bentley  Kassal,  and 
George  Bundy  Smith.   Bear  Stearns  was  represented 
by  Dennis  J.  Block,  Weil,  Gotshall  &  Manges,  767 
Fifth  Avenue,  New  York,  New  York  10153,  212-310- 
8  000.   Other  appellees  were  represented  by  Robert 
N.  Kaplan,  Kaplan  &  Kilsheimer,  685  Third  Avenue, 
New  York,  New  York  10017,  212-687-1980.   Trial 
counsel  for  Jardine  was  Peter  Fleming  of  Curtis, 
Mallet-Prevost,  Colt  &  Mosle,  101  Park  Avenue,  New 
York,  New  York  10178-0061,  212-696-6000. 

In  re  Emerson  Shareholder  Litigation.  Master  File 
No.  87-4046  (JBW)  (EDNY) .   I  spent  considerable 
time  during  1990  and  1991  as  lead  counsel 
representing  the  outside  directors  of  Emerson 
Radio  Corporation  in  derivative  and  class  actions 
challenging  various  corporate  actions  including 
stock  option  redemptions,  the  buy-back  of  deferred 
compensation  for  certain  corporate  executives,  and 
disclosures  in  the  public  securities  filings  which 
described  these  and  other  corporate  actions.   My 
work  included  discovery  matters,  advice  to  the 
outside  directors,  and  negotiating  the  ultimate 
settlement  including  negotiations  with  counsel  for 
the  insurance  company.   The  cases  were  pending 
before  Judge  Jack  B.  Weinstein.   All  cases  were 
settled.   Counsel  for  the  plaintiffs  was  Bruce 
Coleman,  Coleman  &  Rhine,  1120  Avenue  of  the 
Americas,  New  York,  New  York  10036,  212-840-3330. 
Counsel  for  Emerson  Radio  Corp.  was  Jonathan  J. 
Lerner,  Skadden,  Arps,  Slate,  Meagher  &  Flom,  919 
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Third  Avenue,  New  York,  New  York  10022,  212-735- 
3000. 

Environmental  Defense  Fund.  Inc.  v.  Wheelabrator 
Technologies,  Inc..  931  F.2d  211  (2d  Cir.  1991), 
cert,  denied.  112  S.Ct.  453  (1991). 

Environmental  Defense  Fund.  Inc.  v.  Wheelabrator 
Technologies  Inc..  725  F.Supp.  758  (S.D.N.Y. 
1989) .   I  was  lead  counsel  representing 
Wheelabrator  Technologies,  Inc.  ("Wheelabrator") 
in  this  case  which  challenged  whether  the  ash 
residue  from  the  Westchester  Resource  Recovery 
Facility,  the  major  disposal  facility  for 
municipal  solid  waste  from  Westchester  County, 
should  be  treated  as  a  hazardous  waste.    The 
case  raised  an  important  issue  concerning  the 
interpretation  of  the  Resource  Conservation  and 
Recovery  Act.   Judge  Charles  Haight  granted 
summary  judgment  in  favor  of  Wheelabrator  without 
argument  dismissing  the  challenge  by  the 
Environmental  Defense  Fund  ("EDF") ,  725  F.Supp. 
758  (S.D.N.Y.  1989),  and  the  Court  of  Appeals 
affirmed  after  argument.   (Judges  Meskill,  Miner 
and  Altimari) ,  931  F.2d  211  (2d  Cir.  1991).   I 
represented  Wheelabrator  from  1988  through  1991. 
EDF  was  represented  by:   James  Tripp, 
Environmental  Defense  Fund,  257  Park  Avenue  South, 
New  York,  New  York  10010,  212-505-2100;  Karen 
Florini,  Environmental  Defense  Fund,  1875 
Connecticut  Avenue,  N.W.,  Washington,  D.C.  20009, 
202-387-3500.   Michael  Herz ,  now  at  Benjamin 
Cardozo  School  of  Law,  Yeshiva  University,  55 
Fifth  Avenue,  New  York,  New  York  10003,  212-790- 
0217,  also  represented  EDF  in  the  District  Court. 
R.  Edward  Wilhoite,  Jr.,  Lerner  &  Wilhoite,  1007 
West  Webster,  Chicago,  Illinois  60619,  312-477- 
1364  represented  EDF  in  the  Court  of  Appeals. 


Sammy  Cahn.  et  al.  v.  Sonv  Corporation,  et  al..  90 
Civ.  4537  (RSW)  (S.D.N.Y.)   I  also  spent 
considerable  time  during  1990  and  1991  as  lead 
counsel  representing  Sony  Corporation,  Sony  USA 
Inc.  and  Sony  Corporation  of  America  defending  a 
class  action  brought  by  a  group  of  composers  and 
music  publishers  who  contended  that  Sony's 
manufacture  and  marketing  of  digital  audio 
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equipment  and  blank  digital  audio  tapes 
constituted  contributory  copyright  infringement. 
There  were  numerous  depositions  and  motions  before 
Judge  Robert  Sweet.   The  matter  was  ultimately 
resolved  and  the  parties  supported  legislation  to 
deal  with  the  significant  copyright  issues  raised 
in  the  litigation.   The  plaintiffs  were 
represented  by  Marvin  E.  Frankel  and  Michael  S. 
Oberman  of  Kramer,  Levin,  Nessen,  Kamin  &  Frankel, 
919  Third  Avenue,  New  York,  New  York  10022,  212- 
715-9100. 

U.S.  v.  Heinemann.  801  F.2d  86  (2d  Cir.  1986), 
cert,  denied.  479  U.S.  1094  (1987).   I  was  lead 
court-appointed  counsel  for  Jerome  Heineman  at 
trial  and  on  appeal  from  his  conviction  of 
conspiracy  to  defraud  the  United  States  arising 
out  of  the  alleged  sale  of  "ministries"  in  the 
Freedom  Church  of  Revelation,  801  F.2d  86  (2d  Cir. 
1986) .   Judge  Leonard  B.  Sand  presided  at  the  jury 
trial.   The  Court  of  Appeals  panel  consisted  of 
Judges  van  Graafeiland,  Cardamone  and  Winter.   I 
represented  Mr.  Heineman  from  1985  through  1987. 
The  Government  was  represented  at  trial  and  on 
appeal  by  James  L.  Kainen,  who  now  teaches  at 
Fordham  University  School  of  Law,  14  0  West  62nd 
Street,  New  York,  New  York  10023,  212-636-6866. 

Contemporary  Mission.  Inc.  v.  New  York  Times  Co. . 
665  F.Supp.  248  (S.D.N.Y.  1987),  aff 'd.  842  F.2d 
612,  (2d  Cir.  1988),  cert,  denied  sub,  nom 
O'Reilly  v.  New  York  Times  Co. .  488  U.S.  856 
(1988).   I  was  lead  counsel  representing  The  New 
York  Times  Company  in  this  libel  case  both  before 
the  District  Court  in  the  two  appeals  and  in  the 
petition  for  certiorari  procedure.   Discovery  was 
supervised  by  Hon.  Naomi  Buchwald.   After 
extensive  discovery  and  argument.  Judge  Vincent 
Broderick  granted  summary  judgment  dismissing  the 
case  (No.  80  Civ.  6587  (VLB)  (665  F.Supp.  248 
(S.D.N.Y.  1987).   The  Court  of  Appeals  affirmed, 
842  F.2d  612  (2d  Cir.  1988),  (Feinberg,  C.J., 
Timbers,  J.  and  Kearse,  J.).   The  Court  of  Appeals 
had  reversed  a  prior  procedural  decision  by  Judge 
Broderick.   O'Reilly  v.  New  York  Times  Co. .  692 
F.2d  863  (2d  Cir.  1982).   The  panel  of  the  Court 
of  Appeals  that  decided  that  appeal  consisted  of 
Judges  Friendly,  Newman  and  Kearse.   I  represented 
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the  New  York  Times  Company  in  this  matter  from 
1980  through  1988.   William  T.  O'Reilly,  the 
attorney  who  represented  Contemporary  Mission 
through  most  of  the  proceedings  is  now  deceased. 
He  was  replaced  by  Kenneth  R.  Davis,  Esq.,  151 
Hart  Road,  Guilford,  Connecticut  06437,  203-457- 
9241. 

8.  Stabler  v.  N.Y.  Times.  1984  WL  971,  slip  op. 
(S.D.N.Y.  1984).   I  was  lead  counsel  representing 
The  New  York  Times  Company  in  this  libel  suit 
brought  by  Ken  Stabler.   The  plaintiff  dismissed 
the  lawsuit  after  I  had  begun  taking  his 
deposition.   The  plaintiff  was  represented  by  Nick 
C.  Nichols,  Abraham,  Watkins,  Nichols,  Ballard, 
Onstad  &  Friend,  800  Commerce  Street,  Houston, 
Texas  77002-1776,  713-222-7211.   He  also  was  rep- 
resented by  Professor  David  Anderson  at  the  Uni- 
versity of  Texas  School  of  Law,  727  East  26th 
Street,  Austin,  Texas  78705,  512-471-1164.   Prior 
to  dismissal,  while  the  case  was  pending  in  Fed- 
eral District  Court  in  Houston,  Texas,   Judge 
Constance  Baker  Motley  of  the  Southern  District  of 
New  York  granted  the  motion  by  The  New  York  Times 
Company  to  compel  discovery  from  the  National 
Football  League  (1984  WL  971) .   The  National  Foot- 
ball League  was  represented  by  Charles  F.C.  Ruff 
at  Covington  &  Burling,  1201  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20044-7566,  202-662-6000. 

I  represented  The  New  York  Times  Company  in  this 
matter  from  1983  through  1985. 

9.  In  re  Application  of  the  New  York  Times  Company 
and  the  District  Attorney.  New  York  Countv.  The 
People  of  the  State  of  New  York  against  John 
McLouqhlin.  a/k/a  Earl  Randolph.  Docket  Nos.  INO 
16733  and  INO  16735.   I  was  lead  counsel 
representing  The  New  York  Times  Company  in  a 
lawsuit  seeking  access  to  public  records  of  a 
criminal  plea  that  had  been  sealed.   The  Criminal 
Court  ordered  the  records  unsealed  (Judge  William 
M.  Erlbaum) .   The  Appellate  Term  reversed  that 
order  (Judges  Dudley,  Hughes  and  Sullivan) .   The 
Appellate  Division,  First  Department  affirmed 
after  argument,  104  A.D.2d  320,  479  N.Y.S.2d  30 
(Justices  Sullivan,  Ross,  Bloom,  Alexander, 
Kupferman,  P.J.,  dissenting).   The  Court  of 
Appeals  dismissed  the  appeal  on  jurisdictional 
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grounds  after  argument.   (Chief  Judge  Wachtler, 
and  Judges  Jasen,  Meyer,  Simons,  Kaye,  and 
Kassal),  65  N.Y.2d  687,  481  N.E.2d  251,  491 
N.Y.S.2d  619  (1985).   The  defendant  was 
represented  by  H.  Spencer  Kupperman  (now  deceased) 
and  Christopher  K.  Sowers,  538  Clinton  Avenue, 
Brooklyn,  New  York  11216,  718-636-6100.   I 
represented  The  New  York  Times  Company  in  this 
matter  from  1982  through  1985. 

10.   WPIX.  Inc.  V.  League  of  Women  Voters,  et  al . .  595 
F.Supp.  1484  (S.D.N.Y.  1984).   I  was  lead  counsel 
representing  WPIX,  Inc.  in  its  efforts  to 
challenge,  on  constitutional  and  antitrust 
grounds,  the  pooling  arrangement  by  which  the 
major  networks  cover  public  interest  events.   The 
issue  arose  in  the  context  of  WPIX's  effort  to 
obtain  access  to  the  Presidential  debates  for  its 
independent  broadcast  coverage.   Judge  Abraham  D. 
Sofaer  denied  the  temporary  restraining  order  and 
preliminary  injunction  and  the  matter  was 
ultimately  settled.   Judge  Sofaer  is  now  at 
Hughes,  Hubbard  &  Reed,  Suite  900  West,  13  00  I 
Street,  N.W. ,  Washington,  D.C.  20005,  202-408- 
5527.   The  lead  defense  attorney  for  the  League  of 
Women  Voters  was  Brooksley  Born,  Arnold  &  Porter, 
Thurman  Arnold  Building,  12  00  New  Hampshire 
Avenue,  N.W. ,  Washington,  D.C.  20036,  202-872- 
67  00.   Counsel  for  the  various  individual 
defendants  were:   Thomas  W.  Pippert,  Hawkins, 
Delafield  &  Wood,  Attorneys  for  American 
Broadcasting  Companies,  Inc.,  67  Wall  Street,   New 
York,  New  York  10005,  212-820-9300;  John  E. 
Beerbower,  Esq. ,  Cravath,  Swaine  &  Moore, 
Attorneys  for  CBS,  Inc.,  82  5  Eighth  Avenue,  New 
York,  New  York  10019,  212-474-1000;  Dean  Ringel, 
Esq.,  Cahill,  Gordon  &  Reindel,  Attorneys  for 
National  Broadcasting,  Inc.,  80  Pine  Street,  New 
York,  New  York  10005.   I  represented  WPIX,  Inc. 
from  1984  through  1986. 

19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.   Describe  the 
nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  attorney-client 
privilege  (unless  the  privilege  has  been  waived) . 
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On  November  8,  1990,  the  Honorable  Leonard  B.  Sand 
appointed  me  as  a  Special  Master  in  United  States 
V.  Local  1814.  International  Lonqshoremens 
Association,  for  the  sole  purpose  of  determining 
whether  a  settlement  could  be  achieved  in  this 
Government  civil  RICO  action  against  longshoremens 
unions  in  New  York  and  New  Jersey,  as  well  as 
current  and  past  officers  of  the  unions.   The 
Government  alleged  that  the  unions  were  controlled 
by  various  persons  allegedly  associated  with 
organized  crime.   This  was  a  unique  matter  where 
the  parties  did  not  believe  consent  decrees  were 
possible.   Over  the  course  of  many  months,  I 
successfully  negotiated  consent  decrees  for  all 
union  defendants  and  most  individual  defendants, 
resulting  in  significant  relief  and  the  saving  of 
substantial  judicial  resources.   The  Government 
attorneys  most  familiar  with  the  matter  are 
Assistant  U.  S.  Attorneys  Richard  Mark,  Edward 
Ferguson  and  Chad  Vignola  and  former  United  States 
Attorney  Otto  Obermaier.   Attorneys  for  defendants 
most  familiar  with  this  matter  are  Kenneth 
O'Connor,  O'Connor  &  Mangan,  213  Grand  Avenue, 
Mineola,  New  York  11501,  516-485-1344  (attorneys 
for  Local  1804-1);  Robert  Bogucki,  Bogucki  & 
Scotto,  4  04  Park  Avenue  South,  New  York,  New  York 
10016,  (attorneys  for  Local  1814) ;  Larry  Bronson, 
28  West  22nd  Street,  Bayonne,  New  Jersey  07002, 
201-858-8338  (attorneys  for  Local  1588) ;  James 
Cohen,  Simpson  Thacher  &  Bartlett,  425  Lexington 
Avenue,  New  York,  New  York  10017,  212-455-3974 
(attorney  for  John  Bowers) ;  Seymour  Waldman, 
Vladek,  Waldman,  Elias  &  Engelhard,  1501  Broadway, 
Suite  800,  New  York,  New  York  10036,  212-354-8330 
(attorneys  for  Local  1909) ;  Richard  Ben  Veniste, 
Weil  Gotshal  &  Manges,  Suite  700,  1615  L  Street, 
N.W.,  Washington,  D.C.  20036,  202-682-7000 
(attorneys  for  three  individual  defendants) ; 
Gerald  J.  McMahon,  63  Wall  Street,  27th  Floor,  New 
York,  New  York  10005,  212-797-1877  (attorney  for 
four  individual  defendants) ;  Donald  L.  Sapir,  Esq. 
(attorney  for  Frank  Lonardo) ,  14  Mamaronek  Avenue, 
White  Plains,  New  York  10601,  914-328-0366. 


I  have  represented  professional  organizations  in 
suits  challenging  their  actions.  For  example,  I 
have  represented  the  United  States  firm  of  Price 
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Waterhouse  which  was  one  of  a  number  of  defendants 
in  a  class  action  brought  pursuant  to  Fed.  R.  Civ. 
P.  23  on  behalf  of  an  alleged  class  of  the 
worldwide  depositors  in  the  Bank  of  Credit  & 
Commerce  International  ("BCCI"),  Akahtar  Hamid.  et 
al.  V.  Price  Waterhouse  &  Co..  et  al . .  Civil  No. 
91-4483-CBM  (Ex.)  (CD.  Cal . )  .  The  lawsuit  sought 
to  recover  the  deposits  the  BCCI  depositors 
allegedly  lost  when  BCCI  was  seized  and  shut  down 
by  banking  authorities  in  several  countries.   This 
action  was  brought  under  the  Racketeer  Influenced 
and  Corrupt  Organizations  Act  ("RICO") ,  18  U  .S.C. 
§  1961-1968,  and  the  laws  of  nations  and  treaties 
of  the  United  States.   The  action  was  dismissed  by 
Judge  Consuelo  Marshall  in  the  Central  District  of 
California,  and  is  now  on  appeal  to  the  Ninth 
Circuit. 

I  have  been  extensively  involved  in  bar 
association  activities  on  both  the  local  and 
national  level  including  being  Chair  of  the 
Federal  Courts  Committee  of  the  Association  of  the 
Bar  of  the  City  of  New  York,  a  member  of  the  Board 
of  Editors  of  the  ABA  Journal,  and  a  member  of  the 
Council  of  the  Litigation  Section.   Some  of  the 
achievements  of  my  tenures  have  been  the 
publication  of  a  Code  of  Civility  for  the  federal 
courts  in  New  York  and  the  revitalization  of  the 
book  publishing  program  of  the  Litigation  Section 
into  a  major,  successful  effort. 

As  an  Assistant  Special  Prosecutor  on  the 
Watergate  Special  Prosecution  Force,  I 
concentrated  on  the  investigation  and  prosecution 
of  campaign  finance  violations  including  illegal 
corporate  contributions  and  election  law 
violations  by  campaign  finance  committees.   Our 
work  in  pursuing  those  violations  was  one  of  the 
factors  that  led  the  Securities  and  Exchange 
Commission  to  investigate  improper  payments  by 
corporations  and  led  to  the  passage  of  the  Foreign 
Corrupt  Practices  Act. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.    List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

I  have  the  following  interests  in  connection  with  my 
current  partnership  at  Debevoise  &  Plimpton: 

The  Debevoise  &  Plimpton  Partners  Retirement 
Program  provides  for  payments  of  vested  retirement  income  to 
a  partner  who  withdraws  based  on  a  formula.   In  the  case  of 
a  partner  who  withdraws  with  years  of  service  comparable  to 
mine,  the  payments  total  an  amount  equal  to  133-1/3%  of  the 
withdrawing  partner's  average  income  for  the  three  calendar 
years  preceding  withdrawal.   The  payments  are  made  in  60 
equal  monthly  amounts.   In  my  case,  the  payments  will  total 
$977,520. 

This  retirement  program  also  provides  for  payments 
of  a  partner's  capital  in  the  firm  in  connection  with  the 
partner's  withdrawal.   A  part  of  the  capital  is  payable  in 
24  equal  monthly  installments  (or  more  rapidly  at  the 
election  of  the  firm) ,  a  part  is  payable  in  the  year  of 
withdrawal  and  the  balance  is  payable  at  the  later  of 
withdrawal  or  December  31,  1995.   The  firm  has  generally  v 
paid  the  first  two  parts  promptly  after  a  partner  retires  or 
withdraws,  and  payment  will  be  made  on  this  basis  to  me. 
These  amounts  total  $199,391.   The  balance  of  my  capital 
account,  representing  $34,500,  will  be  paid  to  me  on  or 
about  December  31,  1995,  in  accordance  with  the  program. 

Since  the  formula  referred  to  in  the  first 
paragraph  above  is  based  on  previously  determined  amounts 
(i-e. ,  prior  share  of  income)  and  the  capital  distributions 
referred  to  in  the  second  paragraph  involve  fixed  amounts  in 
my  capital  account,  there  is  no  element  of  discretion  in  the 
calculation  of  these  payments.   Similarly,  the  timing  of  the 
payments  is  determined  by  the  program,  except  in  the  case  of 
payment  of  a  portion  of  my  capital  account  which  is  being 
accelerated  in  accordance  with  the  practice  generally 
followed  by  the  firm. 
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The  retirement  program  also  provides  that  if  a 
partner  withdraws  before  year-end,  such  partner's  share  of 
the  firm's  income  for  the  partial  year  up  to  the  time  of 
withdrawal  shall  be  a  pro-rata  part  of  the  actual  or 
estimated  income  the  partner  would  have  received  for  the 
full  year.   If  the  amount  of  such  share  must  be  fixed  before 
the  end  of  the  year,  the  full  year's  income  is  estimated  by 
the  firm  and  the  withdrawing  partner's  share  determined 
accordingly.   This  procedure  will  be  followed  in  my  case, 
the  amount  of  my  share  will  be  fixed  before  withdrawal,  and 
I  will  receive  payment  of  the  balance  of  my  share  shortly 
after  I  withdraw. 

Each  of  the  program  provisions  pursuant  to  which  I 
will  be  receiving  the  payments  described  above  has  been  in 
effect  for  over  three  years. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements 
that  are  likely  to  present  potential  conf licts-of- 
interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

I  intend  to  disqualify  myself  for  an  appropriate  period 
of  time  in  matters  in  which  my  current  law  firm 
appears,  or  in  which  a  client  for  whom  I  have  worked  is 
a  party.   I  would  also  disqualify  myself  in  any  case 
where  I  hold  stock  in  any  of  the  parties.   I  would 
determine  conflicts  by  retaining  and  checking  the 
current  list  of  my  clients  and  the  list  of  any  stock 
holdings  I  have  against  the  parties  in  the  litigation. 
I  will  follow  the  Code  of  Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?   If 
so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents, 
honoraria,  and  other  items  exceeding  $500  or  more  (If 
you  prefer  to  do  so,  copies  of  the  financial  disclosure 
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report,  required  by  the  Ethics  in  Government  Act  of 
1978,  may  be  substituted  here.) 

I  have  attached  a  Financial  Disclosure  Statement. 

5.  Please  complete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  attachment. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate, 
date  of  the  campaign,  your  title  and  responsibilities. 

No. 
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FINANCIAL  DISCLOSURE  REPORT 


n«porc  lt«quirad  by  ztx»  ItMca 
RaCon  Act  of   1919,   Pub.   L.   Ho. 
101-194,      Hovaaaar   JO,    19B9 
(S    U.3.C.A.    *pp.    6,    tIlOl-1121 


:.    PoiTOO  taponlDg  (Luc  namm,    flr»t.   uddlo  mttmi 
Koeltl,    John  G. 


4.    Tlcia      (Arxlcla   111   judgOB   Indlcato  actlvo  or 

■•alor  acacus;  Haqlatxac*  ludgaa   iDdlcaca 
Zull-  or  pATX-tlAa) 

Article    III    Judge    -   Active    (Nominated) 


2.   Court  or  organlzatioD 

United  States  District  Court 

Southern  District 

of  New  York 


S.    Roport  ?yp«    (cnacK   approprlata  typa] 
y      Noaloatlon,   DataApril    26.1994 
/      laltlai  umuai  Ploal 


i>  Data  of  Raport 
April    26,1994 


6.    Raportlsg  Pariod 

January  1,1993 

To 
March  31,1994 


7.  Cbaadaxa  or  off  lea  Addraaa 

Current  Business  Address: 

C/0  Debevoise  &  Plimpton 

875  Third  Avenue   N.Y.  N.Y.  10022 


B.  On  tba  baala  of  t&a  loforaatloo  coatalaad  la  thla  Raport,  It 
la.  Id  By  oplolon.  In  caapllanca  wltb  appllcabla  lawa  aad 
ragulatlona  


Ravlawlng  Offlcar  fllgnatara 


IMPORTANT  NOTES:     The  instructions     accompanying     this  form   must  be  foOowed.   Complete  all  paitt, 
rtifflting  the  NONE  box  for  each  section  wfaeie  you  have  no  reportable  information.   Sign   on  last  page. 


I.     POSITIONS.     (Reporting  isdividual  only,  see  pp.  7-8  of  InstrucuoDS.) 

POSITION  NAME  OF  ORGANIZATION/ENnTY 

NONE       (Ho  raportabla  poaltlooa) 
General   Partner 


General  Partner 

Director 

Vice   President 


Debevoise   &   Plimpton   -   Law  Firm  Partnership 

Pelf   Partners    -    Real   Estate/Oil&Gas    Investment   Partnership 
Cannon   Point    North, Inc.    -   Cooperative   Corp.    Personal    Resid . 
Harvard   Law   School   Association   of   New  York 


II.     AGREEMENTS.     (Reporting  individual  only,  see  p.  8-9  of  Instniaions.) 
DATE  PARTIES  AND  TERMS 


NONE       (Ho  raportabla  agraaaanta) 

SEE   .ITTACllMENT   PAGE   #    1 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instniaions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

(Honoiana  only)  (youn,  not  spouse's) 

I 1 

I       NONE       (Ho  raportabla  non-lnvaataaat  Incoaa) 
Calandar    1993  Debevoise   &   Plimpton   -   Business    Income 


$  775,000 


Part 


:/l/94  -  3/31/94  Debevoise  d   Plimpton  -  Business  Income(Est imated  See  yflhS  232,000 

Calandar  1993  Pelf  Partners  -  Business  Income(Est imated  See  Part  VTII)   $  3.000 

« 

•■/1/94  -  3/31/94  Pelf  Partners  -  Business  Income(  Est  imated  See  Part  VTII)   S  800 
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FTNANCLAL  DISCXOSURE  REPORT  (cont'd) 


Noelcl,    John   G. 


April    :b,19"'' 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 


(Indodcs  thoM  to  spouse  and  deocndait  ctuldrai:  use  the  parentlieflcals  7S)'  and  'CDO'  to  iniilTtr  rroorablit 
reunlmrsaiiaio  and  gifts  recmm  bj  spouse  aod  dependent  ctuJdren.  mpecmely.   See  pp.L3-L5  of  Iiisiiracflona.i 


D 


SODRCE 
NONE     do  I 


DESCRIPTION 


"EXEMPT" 


V.     OTHER  GIFTS.      (Indudcs  Ibaac  to  spoaac  and  rifoendcm  cfalldrrn:  use  the  parembctiemU  *(S)*  and  '(DO*  to 
indieue  other  gifts  iitunai  by  spouse  and  dependent  children,  respectncty.  Sec  pp.l5.1<  of  Imu  iiuluna.> 

D 


SOURCE 
NO^fE      (Po  ■BOB  r«parxaai«  glttai 


DESCRIPTION 


VALUE 


"EXEMPT" 


Vi.      LIABILITIES,     (includes  those  of  spouse  and  deoendent  children:  indicate  where  applicable,  peraoo  rcspooaibic 
Tor  Uabilltr  bv  usine  the  parentheacal  '(SV  For  separate  Uabilitv  of  spouse.  '(J)'  rorjoint  Uabllitjr  of  rcnorante 
individual  an8  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.   See  pp.i^l8  orlnstmctloiis.) 

CREDITOR  DESCRIPTTON  VALUE   CODE* 


n 


NONE   [Ho  tmporZMAlm   ll«Dillcl««i 
Pelf  Partners 


.'leeacive  Balance  In  Partnership  Capital  Acct. 


Dobevoise  it    Plinpton 


Contingent  Liability 


'See  Part  VIII" 


J   •  S13.000  or   IMO  S  •  SU.OOI  to  SSO.OOO  I  •   ISO, 001  to  SIOO.OOO  K 

I  •  I1SO.001  ts  asoo.aoo     o  •  ssoe.ooi  cs  si.ooo.oao     t  •  «•■■  uu  ti.ooo.ooo 


ltoa,««r  «B  (3s»,aoa 


146 


FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


■•  of   ParsoD   Rapomng 

Koeltl,    John    G. 


Oac«  of   Raporx 

April    26,  1914 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  of  spouse 

and  dependent  children;  see  pp.  18-27  of  Instructions.) 


DaaerlptiAD  of  A«s«la 
{iBClodlao  erase  tMrnrntm) 

li>9  ladlviaui  tat  mvaui,  'isi^for 

rUam  •(!)•  attar  «aab,««aM 
wraa»c  tram  »tior  4iaelosur«» 

B. 

dun  DO 

e. 

oreaa  valna 

at  and  of 

raporting 

0. 
Traoaactlona  dnilnj  raponlsg  psrlod 

11) 

12) 

,Typ. 

'Si?:: 

(j-p) 

(2) 

Valua 

Matnod« 

Coda' 

(O-W) 

U) 

If  oot  oxaapt  Croa  dlacioaura                | 

iJia. 
Hontk- 
Day 

(3) 

cod? 
(J-PI 

(«) 
coda^ 

bovar/aallac 
(Ir  prlvata 
traaaaotloB} 

NONE     (No  rapoTtabla 

EXEMP! 

'All   Tell    Corp.    -    Common 

A 

Div 

K 

T 

AT&T    -    Coiranon 

A 

Div 

K 

T 

3 

Coca   Cola    -    Common 

A 

Div 

K 

T 

4 

Ericsm  Lm  Tel    -   Common 

"None" 

K 

T 

5 

WR  Grace    -    Common 

A 

Div 

K 

T 

Hanna  MA  Co.    -   Common 

A 

Div 

K 

T 

7 

Johnson  6.   Johnson    -    Common 

B 

Div 

K 

T 

B 

Pfizer, Inc.    -    Common 

A 

Div 

K 

T 

9 

Reuters    -    Common 

A 

Div 

***** 

No   Value 

■Sold 

Dunn 

I   Rer 

orting    Period 

10 

Royal    Dutch   Petro   -    Common 

B 

Div 

K 

T 

11 
Sonac.Inc.    -   Common 

A 

Div 

K 

T 

1 

'^American    Capital    Emerging 
Growth    Fund-Mutual    Pund 

C 

Div 

K 

T 

"C.P.    Prudoe    Dav    Royalty 
Trust-Unit    Trust 

B 

Rovaltv 

K 

T 

i«Acin   Managed    Income    Fund- 
Mutual    Fund 

B 

Div 

***** 

No    Value 

hSold 

Dunn 

g   Ret 

orting   Period 

""i^SliESi^  fssa""  ■'""''" 

B 

Div 

***** 

No   Value 

pSold 

Dur  ir 

R    Ret 

orting    Period 

16 

Houston    Industries-Common 

A 

Div 

***** 

No   Value 

-Sold 

Durir 

P    Rei 

orting    Period 

"American    Capital    Income 
Fund-Mutual    Fund 

B 

Div 

***** 

No    Value 

-Sold 

Durir 

R    Rei 

orting    Period 

''Putnam  OTC   Emerging  Growth 
Fund-Tlutual    Funa° 

"None' 

L 

T 

isMerrill    Lynch   (JMA  MdrtfiV 
Fund-N.Y.  ,iN.Y. 

C 

Div 

L 

T 

20 

"CONTl 

NUED 

ON  att; 

CHMEST   PAGE 

)-2" 

1  TiiiiwafniH  Codaai       kafl.ooo  at  laaa                  l-Jl.dOl  to  tl.SOO                  C-S2,S01  to  5,000                   D*tS.0Ol  ta  tU.OOO 

(Saa  Col.    Bl   »   D4)         MIS. 001    to   S50.000             r-«»O.OOJ    to   SIOO.OOO                0-JlOO   001    to   SI    000,000        B-Hor«   tlwa   31,000.000 

:  Valaa  iaimmi                   3'iii.tiB  or  laai                 MUllBl  to  iSt.SU               l-iSS.(Al  to  ilU.SU             M-llU.UTls  iUS.fiU 
taaa  col.    CI   t   OJl         *1Z30.«n   to  SJOO.OOO        OS900.001   to  Sl.OOO.OOO        r-MT*   tJian   SI. 000. 000 

]  Valaa  Mtkod  taiiii     >IfpnI>il                              k<oat  (nal  aiuta  ^y)     a-*aa~aaaBt                               TXuWUaifcsi 
(■••  Col.  G3>                g  luut  ValM                         v^tMi                                       H-miaatad 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd^ 


i  ot   Paraon  Acportloq 

toeltl,    John   C. 


Oat«  oe  lUporx 

April    26,     l^S-i 


VIII.    ADDITIONAL  INFORMATION  or  EXP'J\NATIONS.    (indicate  pan  of  Report.) 

Part  TTI-  Non- : nvescment  Incone  ( 1 )Partnersn ip  incone  for  Debevoise  a  Plimpcon  for  the 
perioa  1/1/96  -  3/31/96  has  been  escinaced  based  upon  a  pro-rata  allocation  of 
proiectcQ  firm  incone  for  1996. 

I  ■jr'artnersnip  Tnconie  ror  felt  I'artners  lor  calandar  TTTl 
ana  the  oeriod  1/1/9A  -  3/31/96  have  been  es t imated . Forra  K-1  tor  1993  is  not  vet 
avaiiaoie  . 

Part  VI  -  Liapiiities  -  Contingent  L-apiiity  as  general  partner  oi  Ueoevoise  t»  t^iinipLon 
for  deots  of  partnershio.This  contineent  liability  will  be  terminated  upon 
Mr.  Noeitl's  withdrawal  rrom  the  law  tirm  partnership. 

Part  VII- Investments  ana  Trusts-  'Attacnment  page  J,  items  y-LoJ-  Reports  from  administrators 
of  retirement  accounts  do  not  se2re;;ate  earnings  on  accounts  (I.E.,  interest, 
divioenas ,  realized  gains  ana  losses, etc. J  irom  net  unrealizeo  gains  ana  losses. 
Amounts  reoorted  in  colunn  B  for  income  durinc  period  represents  the  net  increase 
in  tne  tuna's  account  balance   lor  the  reportinR  perioa  atcrioutable  to  the 
earnines  and  unrealized  appreciation  or  depreciation  of  each  fund. 


IX.    CERTIFICATION. 


In  compliance  wiita  the  provisions  of  2S  U.S.C  §  4S3  and  of  Advisory  Opinion  No.  S7  of  the  Advisory  Commitiee  on 
Judicial  Acuviiies.  and  lo  the  best  of  my  knowledge  ai  ibe  iime  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
funaion  m  any  litigauon  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  de&ned  in  Canon  3Cf3)(c),  in  the  outcome  of  such  litigauon. 

I  certify  that  aU  information  given  above  (including  imormauon  pcnaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  inie.  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  iniormauon  not  reported  was 
withheld  because  u  mei  aopUcable  siatuiory  provisions  pemutting  non-<lisclosure. 

I  funher  cchl'v  thai  earned  income  from  outside  cmDiovment  and  honorana  and  the  acccDtance  of  gifts  which  have  been 
reponed  are  in  comoliance  with  ihe  provisions  ol  5  L'.S.CA.  aiip.  7.  §  501  CL  seq.,  5  L'.S.C  §  7353  and  Judicial  Conference 
regulations. 


Signature 


<^a^s^ 


D^/^<?f,/P?'/ 


NOTE:      ANY  INDIVIDUAL  WHO  KiNOWINGLY  AND  WILFLTXY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
.MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.CA.  APP.  6,  §  104,  AND  18  U.S.C  S  1001.) 


FILING  INSTRUCnONS: 

.Mail 

sigoea 

onginal  and  3  additional 

copies  to: 

Judicial  Ethics  Coinininee 

United  States  Courts 
Washington.  DC  20544 
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Attachment  to  Financial  Disclosure 
Report  of  John  G.  Koeltl 


Response  to  Item  II 


The  Debevoise  &  Plimpton  Partners  Retirement 
Program  provides  for  payments  of  vested  retirement  income  to 
a  partner  who  withdraws  based  on  a  formula.   In  the  case  of 
a  partner  who  withdraws  with  years  of  service  comparable  to 
mine,  the  payments  total  an  amount  equal  to  133-1/3%  of  the 
withdrawing  partner's  average  income  for  the  three  calendar 
years  preceding  withdrawal.   The  payments  are  made  in  60 
equal  monthly  amounts.   In  my  case,  the  payments  will  total 
$977,520. 

This  retirement  program  also  provides  for  payments 
of  a  partner's  capital  in  the  firm  in  connection  with  the 
partner's  withdrawal.   A  part  of  the  capital  is  payable  in 
24  equal  monthly  installments  (or  more  rapidly  at  the 
election  of  the  firm) ,  a  part  is  payable  in  the  year  of 
withdrawal  and  the  balance  is  payable  at  the  later  of 
withdrawal  or  December  31,  1995.   The  fiinn  has  generally 
paid  the  first  two  parts  promptly  after  a  partner  retires  or 
withdraws,  and  payment  will  be  made  on  this  basis  to  me. 
These  amounts  total  $199,391.   The  balance  of  my  capital 
account,  representing  $34,500,  will  be  paid  to  me  on  or 
about  December  31,  1995,  in  accordance  with  the  program. 

Since  the  formula  referred  to  in  the  first 
paragraph  above  is  based  on  previously  determined  amounts 
(i-e. ,  prior  share  of  income)  and  the  capital  distributions 
referred  to  in  the  second  paragraph  involve  fixed  amounts  in 
my  capital  account,  there  is  no  element  of  discretion  in  the 
calculation  of  these  payments.   Similarly,  the  timing  of  the 
payments  is  determined  by  the  program,  except  in  the  case  of 
payment  of  a  portion  of  my  capital  account  which  is  being 
accelerated  in  accordance  with  the  practice  generally 
followed  by  the  firm. 

The  retirement  program  also  provides  that  if  a 
partner  withdraws  before  year-end,  such  partner's  share  of 
the  firm's  income  for  the  partial  year  up  to  the  time  of 
withdrawal  shall  be  a  pro-rata  part  of  the  actual  or 
estimated  income  the  partner  would  have  received  for  the 
full  year.   If  the  amount  of  such  share  must  be  fixed  before 
the  end  of  the  year,  the  full  year's  income  is  estimated  by 


149 


the  firm  and  the  withdrawing  partner's  share  determined 
accordingly.   This  procedure  will  be  followed  in  my  case, 
the  amount  of  my  share  will  be  fixed  before  withdrawal,  and 
I  will  receive  payment  of  the  balance  of  my  share  shortly 
after  I  withdraw. 

Each  of  the  program  provisions  pursuant  to  which  I 
will  be  receiving  the  payments  described  above  has  been  in 
effect  for  over  three  years. 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


■•  of  Parioo  ftaporxlog 
Koeltl,    John   G. 


Oa«a  of  fuporc 

April    26,19''4 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    onciudes  those  or  spouse 

and  dependait  ctaJJdmi:  sec  pp.  lS-27  of  Instructions.l 


ciiurlBtloa  oC  JU»f 

lodlana.  aMra  -rrV~"-    omK  o( 

Tj)'  tar  nolar  ommaip  el  rapan- 
mq  Xadlviaui  aM  apeoa*.  ■(S)*tor 

riaw-'iZ)*  anar  Mok  «■■« 

aa^VC  ££«  pvlor  Olaciosara. 

durloo 

c. 

Oroaa  valna 
«t  and  o; 

raport.lng 
parioa 

D. 

TraaaaatloDa  tarLa,  nporclag  pulod 

Coda 

U> 

.Typa 
a.9., 
<Uv. , 

raac  or 

Ut.) 

11) 

(J) 

Valua 
Macliod* 

ill 

,Typ» 

il  not  aua^  iroa  dlaaloaura               | 

{ssBkiJir 

NONE     (HO  raporuBla 

EXEMPt 

Inrn— ,  aaa««a,   or 

'n.Y      State  Municipal   Bond 
77    n„»    T/i  /n'^ 

C 

Int 

K 

T 

2W.I.    nty  Municipal    Bona 
7.8757.   Due    12/1/07 

B 

Int 

K 

T 

3N.Y.    City   MAC   Bond 
7.307.  Due    7/1/08 

D 

Int 

L 

T 

♦N.Y.    City   MAC   Bond 
hi  Due    7/1/08 

B 

Int 

K           T 

'■'"^i^'Vz'^iS?   g??^08 

C 

Int 

K           T 

SN.Y   State   Mtg  Af!y   Bond 
5.27.  Due    10/1/10 

"None" 

K 

T 

'Tribor.    BridgeiTunnel    Bond 
77.   Due    1/1/11 

C 

Int 

K 

T 

*N.Y.    State   Mtg  Agy   Bond 
7   1757.  n,|P   in/i/ii 

B 

Int 

K 

T 

iA.Y.    Lltate    tnvir.    Bond 
67.  Due    11/15/11 

C 

Int 

L 

T 

lOTribor.    Br idgecTunnel    Bond 
().6257.   Due    1/11/12 

B 

Int 

K      1     T 

^'  Tribor.    Uridge^Tunnel    Bond 

"Hone" 

K      1     T 

57.  Due    1/14/14 

"None" 

K      1     T 

1 

UN.Y.    Stite    Local    Gov't    Bon( 
5.3757.   Due   4/1/14 

"None" 

K 

T 

"'■^7.  g£?^f/¥?rr  '-'"■  ''°"' 

C 

Int 

K 

T 

"  N.Y.    State    LGA   Bond 

77.  n„f  un  /ih 

C 

Int 

L 

T 

16  fort    Auth.    ■■.(■i.Wj    Bond 
0.3757.   Due    10/15/17 

B 

Int 

K      1     T 

I'H.Y.    State    Local   Gov't    Bon< 
7.257.  Due   4/1 /IS 

B 

Int 

K      1     T 

"N.Y.    State    Local    Gov't    Bon^ 

7?,    pup    4/1  'IS 

B      1     lilt 

K      1     T 

1 

19  i". v.    State    Local    GoV  '  C    Bon( 
h7.  Due   -/1/lS 

C      1     Int 

L      1     T 

1 

! 

"                                                  "CONTINI 

lED   0()   ATTACi 

MENTI  PAGE   .V 

3"                        1 

1  Tim^fnalii  cooaai       k^l.OOO  or  Xaaa                  111, 001  u  tl.JOO                  c-t2.301  u  9,000                    D-ts.OOl  ts  113.000 
tym  col-  ai  t  04)       iiis.ooi  to  sso.ooo          f-i»o,ooi  to  sioo.ooo            a-iioo.eai  to  ji.ooo.ooo      B-«n«  tnaa  ii.ooo.ooo 

"rvSttTTaUai                J-iUlSU  ojt  laa;              ■(•ilSllSl  to  jSJ.flU            1-Ua.t61  to  SlU.ait          M-ilU.SAl  u  iUB.su 

ISa>  col.    ei    t   031         "1^130.001    to   ISOO.OOO        »«00.001    to   51.000.000        r^>m  t«a«   11.000.000 

rrraSTiiatiMJ  CaUi     4-*KiUii                          l-4o.t  (r«ai  aiuu  ourl     i-*" »                           Nfiak/Harlwt 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


M«B»  Of  ParsoD  Aaporeiaq 
Koeltl .    John  G. 


Q»zm  ot  R«porc 
April    26,    199A 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (ladudes  those  or  spouse 

and  dependent  children:  sec  pp.  1^27  of  Instnictioas.) 


<  lacjydlag  mac  aw 


XodiaacA, 

*rj)«  for  -'* 


►  •  W»  Attar 


pnar  Alaclaaura.. 


B. 

duriaa 

rsperuog 

pmrxeA 


Coda* 
(A-e> 


raav  or 

Uat. } 


CoOa* 

tJ-P» 


Oroaa  vaioa 
•t.  vna  o: 
r*ooru.r.g 


Traaaaouons  durlnq  raparcxa?  parlod 


(..5., 


tzvB  olasioau* 


Hoau 


(1) 


(»-■) 


□ 


NONE     mo  rmarubl. 
IncoHB.  ....u.  or 
tran.wxAoa.  t 


EXEMPT 


77.  Due    7/15/20 


Int 


2  N.Y.    State    Energy   Kes.    liond 
7.1257.  Due    3/15/22 


Int 


^  N.Y.  State  Rnergy  Res. 

7.257.  Due  11/1/24 


Bond 


Int 


* ''°'-LMVf  t^'^s'?!" 


Int 


5  N.V  Municipal  1  ruSf-Sir'iiS 
59-Unit  Investment  Trust 
«N.Y.  Municipal  Trust-Series 
63-tJnit  Investment  Trust 


Int 


Int 


No  Value 


SoU  DuriTg  Reiiorting  Period 


'Citiba 


S^?^S^f 


becking  Account 


"None" 


9Merriil    Lvnch-iKA  Account 
ML   Retir.    Reserves    Fund 


10  Merrill    Lvnch-IRA   Account 
IBM-    Common 


"  Merrill    Lvnch-IRA  Account 


i2L)ebeVoiseJ^l^linpton-KLUOH 
Vnneuard    Windsor   Mutual    Fund 
'J  DeDcvoiset»Plimpton-KEOGir 
Pel  lean   Mutual    Fund 


Int 


iff: 


'•  Debevoise6Pl impton-KEOGH 

.VDle£Jo^l£fiMvJ^t!t^^-t!E6aH^ 

Scudder    Cap.    Grw.    Mutual    Fun 


I  D 


6  DebevoiseoI'linptoii-KtUbiT 
Wardlev  Asian  Eo .  Mutual  Fun 
1'  DebevoiseaPl  impton-4UlK 

■'.inpuard  Windsor  Mutual  Fund 


1    D 


•'   Dcbevoise&PliropCon-ADlK 

i'nnp,,:>rrt    ^.^>^^v    snii    riinri 

:9broOKdaie   /.ssec   .-lan.mement- 

Limitea    Partnership    Interest 


-nrr 

Div 


"CONTINIED  Ot|  ATTACI  MENT  I  PAGE  i"  |4' 


I  Iiir«Mmilii  codMi 
t3mm  col-   ai  t  D41 

^•m  Pll-    C'    »   Ml 


TTtS 
(la.  cal 


at 


141.000  ac  1mm 
;-an.ooi  tn  sao.ooo 

.'•113.000  ox    1.U 
^-mO.OOl    M   S500.000 

Q>ApprAl*&i 
U-la 


111,001  to  I2.S00 

r^jiOjOoitosioOjOOO 

K-ilS.OOl    U   iiO.b' 


001  u  sso.ooa 

yiiOO.OOl    to  SI. 000.000 


C«53.501   to   i.OOO  D«SS.0Oi   to  SXS.OOO 

S«S10Q,001   to   SI-000.000        R»Wor.  tboo  31. OOP. OOP 

l>}!S.Ml  to  ilU.flOS  n-llU.SAl  to  suo.ooo 


A*Co«t  (r..!  ..tat.  ouy) 


or.  thtn  si.ooo.ooo 


Twmniornt 
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FINANCIAL  DISCLOSURE  REPORT  fconi'dl 


mmm  oC   ?araoo  Aaporciog 

Koelcl,    John   G. 


Oaca  at  R«porc 
April    26,    199i 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    ondudes  those  or  spouse 

and  dependent  children:  see  pp.  18-27  of  Instructions,  i 


Dmmuilotlna  at  J<MMmtM 

ZaAin»zm,  wbars  applXc«bI«,   owsar  of 
"(J)'   tnrloUt  nunorinlB  at  r«part- 

torniwraliU  Br  'UfiaeSizZSii.li. 

?Iu»  '(Z)*  attar  oMtt  «>■« 
■B^V«  trim  prior  Olseioouxa. 

B. 

durloo 

roporclag 

porloo 

c. 

Oroaa  vaiqo 

at  ana  o; 

raport^ng 

pax^oo 

0. 
Traoaaotlona  aurtng  raporrlag  parlod 

CD 

Hat.. 

codo* 

C2I 

(IT. 

root  or 
lat.) 

ID 

coda' 
(J-?) 

12) 

7aliia 
MaCAod; 

(0-l«) 

■or^ar, 

radai»- 

ir  not  axaapt  Iroa  oiaeloaura                | 

HontAH 
Day 

(3) 

(j-pi 

NONE     (HO  roporroelo 

EXEMP' 

lacoaa,   aaooto.  or 

1  Debevoise   t«    r'limpcon   Law 
Firm-General    Partnership    Int. 

i: 

FAKl 

I 

N     1      U 

2  Pelf   Partners-General 
Partnership    Interest 

SEE 

r 

PART 

T 

J           U 

See    Par 
Due    To 

;    VI 
legat 

or    Li  ibili 
.ve    Capital 

Balance. 

i 

4 

1 

5 

1 

i 

7 

a 

1 

9 

1 

10 

1 

1 

1 

11 

1 

1 

u 

1 

13 

; 

1 

U 

1 

15 

I 

16 

1 

I' 

1 

1 

1 

le 

1 

1            1               1 

19 

' 

i            1 

! 

20 

1 

1            1               1 

1  Tiici—fniii  codMi      kti.oso  «  loM                i-si.ooi  to  (2.300                cti.soi  to  s.ooo                 0-19.001  ta  sis. 000 

IS—  col.    CI    «    051         ^-tlSO.OOl    to    S500.000        O-5S0O.001    to   Sl.OOO.OOO        ?-»»  tHo.   Sl.OOO.OOO .- .     -,   ..- -, 

rr«lM  Mtaod  £aUli     i-i^miti).                             l-coot  lioai  ..uu  ouy)     i-> ■»                                T  futftlilbal 

(—»  col.    Ca»                      U-»OM  ValM                                 V-OttM                                                   WiMuaoM*                                                                                       ^ 
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FINAMOAL  STAIZMfilfT 
JOBW  C.   tOKLIL 

NBl  WURIU 
namaajo.  1993 


nuvut  ft  c 

ill  itifit  fr*''**"'?  H"*^  ffiT"""!  r*'  nmr.  in  r'"**!  f™t  '■"-""■""«,  "■*  o«fc»»f 

l]oli]laii)  iji  jiiuisci  fm»'~<'-f  dsbo.  "'Ti— 1  looo.  tad  etbcr  flnudil  t»tfmu..y  ^ 
y«aad&  ynripMBi.  ud  ath«r  immediui  nenba  of  Tsv  I 


CutWtMM 


^^^(See   Sch  #1 
»— i  attacBed) 


niiOM 


111  136l 


t;^^ 


See   act!     | 


110 


Omi 


(A)    belc 


■••M*«lii 


(See  Seh  #3  Att.) 


Ci**it»4kt 


Otei 


It  Plan  Acct. 
(See   Sch  »t    act.') 


Retire 

^See   Sch 


Tttil 


eoNTSfOBir  uuBims 


See   (C)    below 


(hlMMiSI 


.„aod   Stat^- 


larmnr 


See    (B)    below 


15 


h2i 


604 


3931 


m 


Istiaated  TT?  T 


-     ■■■  EatlMated    I' 


jljlll^  {  f  e^tcj '  Vtl'  at  C . ) 


I        I 


OOJ  WeMtlTe  capital  I 
I  In  PELP  Partner'* 


balanc ! 


236 


Partn  erahi  p 


577 


000 


SSS. 


410 


21  000 


9i 


693  0711 


Brqokdale  Aaaet   Hanaeeaeqg  I 

Ltd.    loveagent    PrtuRm      nr.  IK 


isLiii 


93« 


00(    T.tl 


37:  AMMMsa^t 


iUOU 


il  02a  00< 


IM 


iiv«te*alii 


(See  Seh  »7  att.) 


837 


100  962 


938  372 


410 


(X)   Dne   fro»  Othcra   -   Federal    ineoiie   tax  refimda  are  doe  on  aacaded  rccnma  filed  for 

1990   ($13,031)    and    1991   ($2,362)   on  carrrback  of  1992   foreign  tax  credit*. 
(»)  other  Special   Debt   -  Monthly  Bainteiuuicc  payaeata  doc  on  co-op  apar 

»th. 


at  (2S  Satton 


Place,  Apt.    15P)   cnrrently  51.971   per  ^  u         «  .^u 

(C)   ContlnKent  Llablillty  -  Contingent   liabilitr  aa  general  partner  for  debta  of  Debevoiae 
&  Pll^ton.     Thia  contingent  liability  will  be  texHiaated  opea  Mr.  Kooltl'  a 
withdrawal  froa  the  law  flra  partaership. 
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JOHN  G.  KOELTL 

SCHEDULE  OF  CASH  OH  HAND  AMD  IN  BANKS 

NOVEMBER  30.  1993 

1.  Citibank  ChecKing  Account  S    1,000 

2.  Citicorp  Morgage  Escrow  Acct.  ^°i^^^ 

Total  S   ^-^-^36 


Schedule  n 
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JOHN  G.  K0EL7L 
iDULE  OF  LISTED  SECURITIES 
MOVEMBER  30.  1993 


Merrill  Lyncr.  Account 

Casn/ror.»y  •  ..-.=s  S   28,044 

Mur.ic;  =  a.  ccr.cs  688,109 

Ecj-;-.:o«  298,363 

«ut-«.  :  ..-.s«  68,253 

Ot.-.«r     r  .2.-.C*  iay  aoyalty  Trust  17,325 

Accr.oa  .  -.•rest  10.510 

::•-•.  SI. 110. 604 


"Detail    j=r.ea..o    ::    .r.vescmencs   attached" 


t,c^^a(/^/£  ^  t^ 


156 


e 
e 


d 

>- 


i  s 

8   5 

-   < 

if 


If 


tot 

U       O 

OK 


cv>     m 


— ««     •» 


»  o 

Ok  ^ 

e  *\ 

o  o 


s 

e 


«eK    -       « 


Cxuog  >    Kw 

3wmCc  kwQ 

•..^MOQ       «  KM>-C 

—             <       0«       Q  W«K< 

3   gSISSS---  1*8- 


^ 


8 


o 


t  s 


»»«»ii  m    e    «r  «»> 


8» 
1? 


O      H 


i§  • 


:    i 


::! 


W       ft  ^MMO       U 

K       ^       B<WCM       ^— 

i     8  5  s 


s 


u 

fc- 

< 

o 

X 

Is 

nS 

XK 

8 

\  li 

H 

m 

a 

*   IS 

\ 

% 

5! 

k 

WK 

s 

8 

§g 

K 

>< 

18 

It 

S^ 

£  58 

§ 

w 

M 

!!!£«  Sm 

OMM   N*!^ 

^   k  •     *  «  * 

p=-s 

:»  S  3 

2  .;   « 

z 

^ 

1 

•1   • 

8usia 

»-N.>«. 

-SK-W 

o— o« 

QKWW^Si 

83mwB 

157 


9> 

u 


•-UIM 

lit 


^85 
13- 


J  WW 

Hi 


turn 


« 


S!S 


R     = 


<•  in  5  N 

K        »  <e  ■%  •> 


•>        •»  O  _ 

r>        »  •  8 


§ 


«  m 


5 

o 
• 

s 

n 

1 

<• 

s 

f* 

5 

s 

» 

S 

3 

1 

1 

s 

N 

s 

m 

s 

^ 

S 

<• 

m 
N 

5 

M 

e 

PI 

• 

S 

5 

s 

s 

S 

s 

s 

« 

s 

s 

1 

s 

» 

s 

t 

s 

• 

5 

1 

2 

2 

S      5k    ..og   Seg   |..g   S^g 
-    -S-    -*r    fi^ 


P  6 


8  °Sf 


8 

3 


9      $ 

u    u 


n 


5 


2  5*i  8sS  Sii  ^i 

:«  5   •  'I*  'ge  8=*:  SfJ 

.5  «  s  i>:s  ^58  :>r   ^'^ 


i  «  t,  o'  8S 

»    >■■«  uza  uCw  »<•  >«•*• 

WW  www  5(-g  S>S  SUQ  www 

2k.  BMo  suz  lus  >.•.*  tmm 


i   I 


8 
S 


E 
I 

6 


158 


s 

e 


xoeae 


9 
O 

•i2> 


MZk. 


•-us 


SUA 


<  3 
QO 


M  M  M      S 


•  9  — 

»  •  o  « 


o 

e 
o 

» 

o 
» 


«  o  9        9        B    9 

«\  in  ^        m        S     » 

«  r^  ►*        r-        ^    tf^ 


i^  rf\  ^-         »»         »     N 

<•  e  <a        «        •«     4 

«  p*  IM         N         «\     •• 


§ 


^  m  — 

N  M  "» 


O 
M 

■A 


s 


X 


#1 
o 


s  s 


o 


s 


§1      § 


N  •«      M 


e 

e 


e  e 

I  I 

s  s 

2  e 


o      2 


e 
I 


O 

8 


8 


Of-      t»: 


osa  s"5 


5^  §. 

O  0>- 


S-      Si      SC      15      gi     S     8 


="?  ^«?  iU  i 


gii  Sii  ssii  >u^  itfisr;^;^^ 


s 


lA 

ku«t 
9  I 


si 


159 


z 


SdM 


III 

w 

a 


w  — ^ 

iiS- 

9 


2S3 


2S3 

s§2 


182 


H 


O 

o 


s     s 


s 


s 


N      I  9 

13 


o 


^  nf  ^v  V* 

S       S       ;:       3 

m  »  r\  » 


e 
e 

e 


« 


ni 

o 


e 

M 


00       ba 

Ote.*-       O       ^ 


3      S 


Si 

5m 

aw 

U 


3 


as 

is 


•  I 


e   S'n      S«  e  ^^  It  !: 

NUN  X4N  fc  IW  M  W 

'  V>  Q  3  3 

tf\           U«V  biU^  O  ■<%  K  « 


-8 

.HI 

w 

ES 


5  A  Oft-A       ««  left  •>9  «  9  leK  i^S 

vaco  xuo  Kk.s  njo  S,.*  5*°  ?'  ?■ 

s8  ss  s§  s*^  s:e  <•  -»  ns 

>      ^  ?•»(«  >kO  ^•'^  >-JO>  «o  0"»  O"" 

Soiui  uinwi  w<3  C><  b<>-o  ouiuj  2K  sac 

bSo  s<«i  z>->  sax  zo  ^inik  Scia  km 


li 
23 


8 

o 


S 

a 


o 
o 
o 


s 

o 


I 

> 

8 


160 


■^ 
» 


3 


> 


ill 


<3W 

!§5 


3 

a 
w 

^^ 

<  WW 

=  11 


=3- 


i-2 
S88 


5ui 


°i 


SoS 


s 

UM 


sss 

•  I  I 
ux- 


I  I  I 


••  <•«  <0  ^  O  •"  — ^  •-  0>  <0<A  • 

■»  titi  N  ••  •-  ««»•<»  «  «  MM  M 

§•4  M  «  N  MM«^  »  n  •«  «| 

CM«  «  )>  «  ««>  Ot  N  ON  m 


N       m^    MM        e 
«e        m^     tf\     •        M 

M        *i»-    •»    *        — 


<OOT    ^    «       Mr-    S 


3  0  ••• 

«  MM* 


M     S9 


SOT*-    m    »       M  mm    m    m       »»    » 

■>N    «>    e       v>  9^    9    V       v^''    ** 


t!       SS 


S     S8 


8  3  VOTOT 

e       6       r-ee 


s 
8 


SS 

88 


\ 


mi 


t  8      ooo   g 

j^   ^^   8      e   if:   "^25 


ww"t     u  ••     h- ••     44#">' 


WW      —  —  •»•»       ,M      MM      SOOmM      4W 


U  —  BKK 


i  II  1  I  §  -s?  I  I 


161 


ri 
8 


i^l 


in 

w     — 

O 
w 

§3- 


^1^ 


aza. 

M 

S89 


sua 


a 
ws 

U 


m       X        8       3     I  •> 


S      S 


S    !S 


«      a       e      e 

r»         ■"         «         ■«» 


in 

« 

1 

1 

8 

a 

N 

IM 

* 

S 

*» 

«> 

8 

tf\ 

^ 

<M 

N 

tf\ 

«M 

8 

^ 

<a 

^ 

n 

« 

fta 

e 

«\ 

e 

N 

lA 

« 

tfS 

K 

• 

s 

s 

s 

s 

a 

5 

n        M 

« 

8 

o 

«^       X. 

>. 

N. 

2      8 

s 

e 

w       e 

Ik 

!*• 

5 

s 

u 

i 

t^ 

n 

So 

K 

M 

W 

a 

ijii  iH 

4 

J  si 

i 

twM       MW 

o«» 

l-M 

^ 

»W             »- 

i 

a 

-            3 

!>.                 UJ 

?! 

h- 

•          • 

f 

t 

I  I  §  s 


"  1 » 

"  I  .— 


naw« ' ' 


aM— •»  I  *< 
m     »-*»  I  a 


MNN 


N  ••  — •- 


w        m        m 


S      ?C8 


^z    oeem 


.   X       UJIilt><>- 


SSSiS 


a«m  I  a 


mm 


zn 


?r 

PI 


> 

e 


162 


t 


3 

M 

d 


t-           • 

KB             ro 

5? 

III    5 

Son-        o 

nl 

i.8      5 

1  ;s 

< 
o 

P^ 

9    ~ 

o 

,|s 

u 

lit  1  1 

7   «   - 

Ik. 

1 

3                 - 

5  5  ? 
"  i  8 

1 

2   iS3            3 

|£ 

g  ili        8 

g?S2    1   \ 

ill      1 

A  ■ 

i 
s 

1 

: 

!     -  . 

t 

e        t 

i    i  i  9 

^     w     o 

•> 

■°l 

1 

1 

o 

• 

1    t 

5  t 

I  I 

a        ^ 

-      §  i 

o               S      2 

1                . 

I       i 

I.  1 

B 

! 

> 

8 


163 


JOHN  G.  KOELTL 

SCHEDULE  or  REAL  ESTATE  OWNED 

NOVEMBER  30.  1993 


Personal  Rasidence  -  House 
Todd  Road.  Kaconah.  NY 

Personal  Residence  -  Co-op  Apt. 
25  Sucton  Place  So..  Apt.  15F 
New  YorK.  N-IT 

Memo:   SC6  snares  owned  of  co-op 

corporation 

Cannor.  Point  North.  Inc. 

Totals 


Original 

Cost  and 

Improvements 


S  455,000 


675,000 


Sl.130.000 


Current 

Estimated 

Market  Value 


$  750,000   (A) 


675,000    (B) 


s^*"-°°° 


(A)  Current  ojtstar.siing  mortgage  balance  S130,651 

(B)  Current  outstanding  mortgage  balance's  S446.759 


Schedule  « 
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JOHN  G.  KOELTL 

SCHEDULE  OF  RETIREMENT  PLAN  ACCOUNTS 

NOVEMBER  30.  1993 


Dabevoise  t   Pli.-npton  Koogh  Plan  S   584,869 

(Detail  scnedulo  of  plan  invascments 

attached) 

Dabevoiso  t    ?;;.-o:or.  <:i(k)  Plan  101,762 

(Detail  scnea-.e  cf  plan  investments 

attached) 


Morrill  .yr.cr.  :SA  Account  «S46-84227 
(Detail  s=.-;aa..e  ::  p. an  investments 
attacnec: 

Total 


8.440 


S      695.071 


i^f/)(^a  "^  y 
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STATCHENT  PERIOD i 
10/01/95  TO  11/30/93 
PAOEi    1  OF   Z 


JOHN  KOCLTL 

25  SUTTON  PLACe  SOUTH  S15-P 

NKH  YORK  NY  10022-2461 


DEBEVOISE  I  PUMPTON  CASH  OR 
DEF.  PLAN  FOR  PARTNERS  i  STAFF 

TICCOUNT  vaCDT*" 

"''  ♦101,7tl.Tt 


ACTIVITY     THIS     PERIOD 

VAMOUARD 
MIMDSOR   FUND 

VAN8UARD  INDEX 

500  PORTFOLIO                TOTAL 

OPENINO  BALANCE 
SHARES  /  UNITS 
SHARE  /  OMIT      PRICE 

*45.933.65 

3,0S<.9S9 

•14. St 

•55.43S.34            •101,571. 
1.284.950 
•43.30 

99 

NARKE1      OAIN   /    LOSS 

•401.50- 

•591.07                         «1S9. 

77 

CLOSING  BALANCE 
SHARES  /  UNITS 
SHARE   /    UNIT      PRICE 

•«S.532.35 
3, est. 939 

»U.75 

•56.229.41             •101,7(1. 
1,284.950 
•43.76 

76 

SUMMARY     or     CONTRIBUTIONS 

SOURCE 

YEAR 

TO    DATE             CURRENT    VALUE 

SALARY   DEFERRAL 

•S. 994. 00                  $101,761.76 

TOTAL 

M.M4.00                 SlOl.Tbl.Tb 

MESSAGE                                                                                                                                 1 

THIS   STATEMENT   REFLECTS    THE 
FROM  OCTOBER   5.     1993    TMROOOH 

PAYROU    CONTRIBUTIONS 
NOVEMBER    20,    1993. 

PMUXIIES  ttUTID  TO  THIS  STATlfCNT  OR   TO 

iwcsncKr  ALTiMtnvcs  smoulo  m  omcrto  to 

VMWmM  PMTXCXPMfr  MRVICES 


CONTINUED  ON  PAOE 


0O0S93 


T>^to^Sygi34g2yp, 
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JOHN   G.     KOELTL 

OTHER    ASSETS    -    DEBEVOISE    t    PLIMPTON 

NOVEMBER    30.    1993 


1.  Partnership  capital   account  11/30/93  $     209,168 

2.  Estimated  additional  allocation 

of  iirr.   i.-.come  for  1SS3  435.000 

3.  Estimated  vested  buy-out  amount 

due  on  witr-.arawal  fror,  partnership  943.  OOP 

S1.587.16B 


^.^/!f/>ae£.   *^S 
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JOHN  G.  KOELTL 

SCHEDULE  OF  REAL  ESTATE  MORTGAGES  PAYABLE 

NOVEMBER  30.  1993 


Account  » 


Current 
Balance 


1.      Citicorp  MortgaQ* 

secured  zy    Toai   Rd. 

''•tor.an.  N"Y 


02B0105003-02 


$   130,651 


Citicorc  r:rt3«3e 

secured  -y    . :  Jjtcon  Place 

•.e«#  York.  NY 


0011076275 


163,484 


Citicorp  r.oT'.^mym 

secured  =y'  ^:  3utton  Place 
Apt  :5F 
Sew  Yor*.  NY 


0011076272 


283,275 


S   577.410 


Schedule  «   ^ 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American 
Bar  Association's  Code  of  Professional  Responsibility 
calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time 
to  participate  in  serving  the  disadvantaged."   Describe 
what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  to 
devoted  to  each. 

I  have  spent  a  substemtial  cunount  of  time  representing 
indigent  defendants.   I  have  been  a  member  of  the 
Southern  District  of  New  York  Criminal  Justice  Act 
Panel  and  independent  of  those  representations,  have 
represented  other  defendants.   I  represented  a  habeas 
corpus  petitioner,  in  both  federal  and  state  court 
after  I  was  appointed  by  Judge  Marvin  Frankel  of  the 
Southern  District  of  New  York.   I  was  also  appointed  to 
represent  a  criminal  defendant  in  a  five  week  trial 
before  Judge  Leonard  Sand  in  the  Southern  District  of 
New  York.   See  United  States  v.  Heineman.  801  F.2d  86 
(2d  Cir.  1986)  That  commitment  which  included  my  own 
near  total  time  for  approximately  three  months 
including  preparation,  trial,  appeal,  and  the  petition 
for  certiorari  also  included  a  substantial  commitment 
of  additional  personnel  and  resources  by  my  firm.    In 
addition,  I  spend  a  substantial  eimount  of  my  time  on 
bar  association  activities,  perhaps  10%  of  my  time, 
which  attempts  to  improve  professionalism  and 
availability  of  legal  services.   I  have  served  on  the 
City  Bar  Committee  on  Professional  and  Judicial  Ethics, 
the  Committee  on  Professional  Responsibility,  the 
Federal  Legislation  Committee,  and  the  Federal  Courts 
Committee.   I  have  also  been  a  trustee  of  Regis  High 
School ,  an  all  scholarship  high  school  which  attempts 
to  provide  the  best  quality  education  to  a 
scholastically  gifted  group  of  students.   In  addition, 
I  have  written  extensively  on  legal  issues  and  taught 
on  numerous  continuing  legal  education  panels,  all  of 
which  I  believe  contributes  to  the  professionalism  and 
service  of  the  bar. 

The  American  Bar  association's  Commentary  to  its  Code 
of  Judicial  Conduct  states  that  it  is  inappropriate  for 
a  judge  to  hold  membership  in  any  organization  that 
individiously  discriminates  on  the  basis  of  race,  sex, 
or  religion.   Do  you  currently  belong,  or  have  you 
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belonged,  to  any  organization  which  discriminates  — 
through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?   If 
so,  list,  with  dates  of  membership.   What  have  you  done 
to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?   If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated) . 

Yes.   I  was  recommended  to  Senator  Daniel  Patrick 
Moynihan  by  a  merit  selection  committee.   I  submitted 
an  application  to  that  selection  committee  in  January, 
1993.   Thereafter,  I  was  interviewed  by  a  subcommittee 
and  thereafter  by  the  full  committee.   I  understand 
that  the  committee  thereafter  recommended  me  as  well  as 
other  potential  candidates  to  Senator  Moynihan. 
Senator  Moynihan  in  turn  interviewed  me  and  recommended 
me  to  the  President.   I  have  been  interviewed  by 
representatives  of  the  FBI,  ABA,  Association  of  the  Bar 
of  the  City  of  New  York  and  Department  of  Justice. 

Has  anyone  involved  in  the  process  of  selecting  you  as 
a  judicial  nominee  discussed  with  you  any  specific 
case,  legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule 
on  such  case,  issue,  or  question?   If  so,  please 
explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism". 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become 
the  subject  of  increasing  controversy  in  recent  years. 
It  has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
levels  of  government. 
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Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
adirinistrator  with  continuing  oversight 
responsibilities. 

The  most  important  task  for  a  federal  district  judge  is 
to  decide  each  case  before  the  judge  in  a  way  that  is 
fair  and  just  to  the  litigants  in  the  case,  and 
perceived  to  be  such  by  the  litigants  and  their 
counsel.   One  element  of  that  fairness  and  justice  is 
consistency  with  precedent  and  an  understanding  of  what 
the  appellate  courts  have  explained  the  meaning  of  that 
precedent  to  be.   Within  that  framework,  every  case  the 
judge  hears  is  important.   No  case  should  be  dismissed 
as  less  important  or  sacrificed  for  the  purpose  of 
broader  purposes. 

Every  case  should  be  decided  on  the  facts  as  they 
relate  to  the  litigants  before  the  court  —  no  litigant 
should  be  "employed"  as  a  "vehicle" ;  rather  the  claims 
raised  in  the  individual  case  should  be  decided.   Part 
of  the  law  that  a  district  judge  should  follow  are  the 
statutes  and  precedents  with  respect  to  the 
jurisdictional  limits  of  the  courts,  including 
principles  of  standing  and  ripeness. 

A  district  court  judge  has  a  central  role  in 
maintaining  respect  for  the  law  and  the  judicial 
process.   The  court  can  maintain  and  enhance  that 
respect  by  assuring  that  the  court  treats  all  of  the 
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litigants  and  their  counsel  with  respect,  is  attentive 
to  the  facts  of  the  individual  case,  and  conveys  to  the 
litigants  that  they  have  received  a  fair  hearing.   A 
court  can  accomplish  these  goals  only  by  assuring  that 
the  court  treats  every  case  as  important  and  decides 
every  case  on  the  facts  of  that  case  without  reaching 
out  to  decide  other  cases  not  before  the  court. 
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CARDIO-FITNESS  CORPORATION 

Finance  CjeDa-^nen' 

34J  Par.  A^nje  r«vi  voit  Ne«.VoR  1C'r--C';;- 

fei  '2::  :7--7a»?  h>i  ;2'2~  j~'-:2£" 


May   2,     1994 

Mr.  John  Koeltl 
Debevoise  &  Plimpton 
875  Third  Avenue 
New  York,  NY   10022 

Dear  Mr.  Koeltl, 

This  letter  is  to  inform  you  that  the  Cardio- Fitness  Corporation,  a 
subsidiary  of  the  H.J.  Heinz  Company  is  a  for-profit  organization  and 
adheres  to  the  laws  governing  all  Corporations.   Since  we  are  owned  by  the 
H.J.  Heinz  Company  we  follow  their  strict  non-discriminatory  guidelines 
for  both  employment  and  membership  in  our  program. 

If  you  have  any  further  questions,  please  call  me. 

Sincerely, 


Harry  Lewit 

Director  of  Finance  and  Administration 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Rosemary  S.  Pooler 
Rosemary  Shankman 

2.  Address:  List  current  place  of  residence  and  office 
address  (es). 

Home:       525  Bradford  Parkway,  Syracuse,  N.Y.  13224 
Office:     Onondaga  County  Courthouse,  Syracuse,  N.Y. 
13202 

3.  Date  and  place  of  birth. 

June  21,  1938  in  New  York  City. 

4.  Marital  Status  (include  maiden  name  of  wife,  or 
husband's  name).  List  spouse's  occupation,  employer's 
name  and  business  address (es). 

Married 

William  S.  Pooler 

Professor 

Syracuse  University,  Syracuse,  New  York  13224 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

NAME  OF  COLLEGE /LAW  SCHOOL  DATE  ATTENDED   DEGREE  & 

DATE  GRANTED 

Brooklyn  College  1955-1959      B.A.,  1959 

University  of  Connecticut  1959-1961      M.A.,  1961 

University  of  Michigan 

Law  School  1962-1965      J.D.,  1965 

Harvard  University         1978 

Program  for  senior  managers  in  government 

State  University  of  Albany  1985-1986      Graduate 

Certificate 
in  Regulatory 
Economics 
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6.      Emplovnient  Record;  List  (by  year)  all  business  or 

professional  corporations,  companies,  firms, or  other 
enterprises,  partnerships, institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from 
college. 

1961-1962  Survey  Research  Center,  Institute  for  Social 
Research,  Ann  Arbor,  Michigan.  Employed. 

1966-1969  Crystal,  Manes  and  Rifken,  successor  firm 
(Rifken,  Frankel,  Greenman  &  Kline  PC)  is  located  at 
5789  Widewaters  Parkway,  Syracuse,  New  York.  Employed 
as  an  associate  attorney. 

1969-1972   Michaels  and  Michaels,  902  State  Tower 
Building,  Syracuse,  New  York.  Employed  as  an  associate 
attorney. 

1972-1973  Assistant  Corporation  Counsel  and  Director  of 
the  Consumer  Affairs  Unit,  City  Hall,  Syracuse,  New 
York  13202. 

1974-1975   Common  Council,  City  of  Syracuse.  Elected. 
New  York  Public  Interest  Research  Group.  Employed. 

1981-1986  Commissioner,  NYS  Public  Service  Commission. 

1985-1993  Lorretto  Geriatric  Center  Board  of  Trustees 
and  Executive  Committee.  Director. 

1987  New  York  State  Assembly,  Committee  on 
Corporations,  Authorities  and  Commissions.  Employed  as 
staff  director. 

1987-88  Visiting  Professor  of  Law,  Syracuse  University, 
College  of  Law-E. I.White  Hall,  Suite  230,  Syracuse, 
N.Y.  13244. 

1988-1993  Council  for  the  National  Register  of  Health 
Service  Providers  in  Psychology.  1120  G  Street,  N.W. 
Suite  330,  Washington,  D.C.  20005.  Board  of  Directors. 

1989-1990  Atlantic  States  Legal  Foundation,  658  W. 
Onondaga  Street,  Syracuse,  New  York.  Employed  as  Vice 
President. 

In  November  1990,  I  was  elected  to  the  Supreme  Court, 
Fifth  Judicial  District. 
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7.  Military  Service:  Have  you  had  any  military  service?  If 
so,  give  particulars,  including  the  dates,  branch  or 
service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that 
you  believe  would  be  of  interest  to  the  Committee. 

None. 

9.  Bar  Associations:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

Onondaga  County  Bar  Association 

New  York  State  Bar  Association 

Women's  Bar  Association  of  the  State  of  New  York 

Association  of  Supreme  Court  Justices  of  the  State  of 
New  York,  Secretary  and  Member  of  Executive  Committee, 
July,  1993 

Onondaga  Neighborhood  Legal  Services 
Board  Member-early  70's. 

10.  Other  Memberships:  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public 
bodies.  Please  list  all  other  organizations  to  which 
you  belong. 

The  Association  of  Supreme  Court  Justices  lobbies 
before  the  New  York  State  Legislature.  I  believe  no 
other  organization  to  which  I  belong  is  active  in 
lobbying  before  public  bodies. 

Council  for  the  National  Register  of  Health  Service 
Providers  in  Psychology 

YWCA  Board  of  Trustees 

Lorretto  Geriatric  Center  Board  of  Trustees  and  Ex. 
Committee 

Women's  Executive  Council  of  the  New  York  State  Fair 
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11.   Court  Admission:  List  all  courts  in  which  you  have 

been  admitted  to  practice,  with  dates  of  admission  and 
lapses  if  any  such  memberships  lapsed.  Please  explain 
the  reason  for  any  lapse  of  membership.  Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 

New  York  State  Courts  (Second  Department),  February, 
1966 

United  States  District  Court,  Northern  District  of  New 
York,  June  10,  1968 


12.   Published  Writings:   List  the  titles,  publishers,  and 
dates  of  books,  articles,  reports,  other  published 
material  you  have  written  or  edited.  Please  supply  one 
copy  of  all  published  material  not  readily  available  to 
the  Committee.  Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law 
or  legal  policy.  If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

As  director  of  the  State  Consumer  Office,  I  wrote  or 
supervised  the  writing  of  many  articles,  pamphlets  and 
reports  that  were  designed  to  educate  consumers. 

I  also  direct  the  committee  to  Public  Utility  Reports, 
wherein  are  published  decisions  of  the  New  York  Public 
Service  Commission. 


13.  Health;  What  is  the  present  state  of  your  health?  List 
the  date  of  your  last  physical  examination. 

Good.  September,  1993 

14.  Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was 
elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

I  was  elected  a  justice  of  the  Supreme  Court  of  the 
State  of  New  York  in  November,  1990,  taking  office  on 
January  1,  1991  for  a  fourteen  year  term.  The  Supreme 
Court  is  New  York  State's  trial  court  of  general 
jurisdiction.  It  has  jurisdiction  over  any  matter  over 
which  any  other  court  of  original  instance  in  the  New 
York  State  system  (except  the  Court  of  Claims)  has 
jurisdiction,  in  addition  to  residual  general 
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jurisdiction.  The  court  also  has  state-wide 
jurisdiction. 


15.   Citations :  If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  sununary  of  the  citations  for 
all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitution  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such  opinions. 
If  any  of  the  opinions  listed  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

(1)   BOARD  OF  EDUCATION  OF  THE  LIVERPOOL  CENTRAL  SCHOOL 
DISTRICT  V.  PACIFIC  EMPLOYERS  INSURANCE  CO. 
(unreported,  copy  attached). 

BURKE  V.  CROSSON.  152  Misc2D  158,  aff'd  595  NYS2d  272 

CROSSMAN  V.  HARDING,  (unreported,  copy  attached)  aff'd 
190  AD2d  1102  (4th  Dept.  1993). 

CROUSE  IRVING  MEMORIAL  HOSPITAL  INC.  V.  BROCKWAY 
(unreported,  copy  attached) 

FRANNY'S  LANDSCAPE  CO..  INC.  V.  ALLIS.  (unreported, 
copy  attached). 

MCCARTHY  V.  MCCARTHY,  (unreported,  copy 
attached) 

MEYER  V.  CARNEY,  (unreported,  copy  attached),  aff'd 
187  AD2d  931  (4th  Dept  1992). 

MATTER  OF  MILLS  V.  DURST.  156  Misc2d  676. 

NICOTERA  V.  ELMCREST  CHILDREN'S  CENTER 

(unreported,  copy  attached);  aff'd   AD2d (4th  Dept 

1994)  (copy  attached). 

SPRATT  V.  SPRATT.  154  Misc2d  360. 


(2)   The  following  decisions  have  been  reversed  or  modified: 

BURKE  V.  CROSSON.  595  NYSup  2d  274  (4th  Dept  1993), 
reversed  an  award  of  attorney's  fees  under  42  USC  S1983 
NYS2d  for  failure  to  provide  a  clear  explanation  for 
the  amount  of  fee  awarded  and  a  lack  of  adequate 
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documentation  for  the  award. 

EHLE  V.  WALLACE.  602  NYS2d  563  (4th  Dept  1993)  My 
decision  is  attached.  My  decision  found  that  newly 
enacted  CPLR  §304  and  306-b(a)  should  be  read  with 
Election  Law  $16-102(2)  to  provide  that  a  proceeding 
challenging  a  caucus  was  timely  conunenced  if  filed 
within  ten  days  of  the  certificate  of  nominations  and 
served  within  15  days  thereafter.  The  Appellate 
Division,  relying  on  Election  Law  §16-116  held  that 
both  service  and  filing  must  take  place  within  ten  days 
of  the  filing  of  the  certificate  of  nominations. 

HUDDLE SON  V.  UPPER  NEW  YORK  REALTY  ET  AL.  order  and 
judgment  reversed,  186  AD2d  1064.  Appellate  Division 
reversed  my  order  refusing  to  set  aside  the  jury's 
verdict  in  favor  of  plaintiff  because  it  found  that: 
"Plaintiff's  proof  failed  to  establish  that  there  was  a 
dangerous  condition  or  that  there  was  any  defect  in  the 
door  (citations  omitted)." 

BONIDE  V.  HARTFORD  ACCIDENT  AND  INDEMNITY  CO.  604  NYS2d 
875,  was  affirmed  on  the  merits  but  modified  to  provide 
that  the  court  should  have  declared  rights  of  the 
parties . 

PORT  BAY  ASSOCIATES  V.  SOUNDVIEW.  602  NYS2d  586, 
reversed  venue  determination. 

COOPER  V .  COOPER  AND  CLEMENT .  INC . .  605  NYS2d  720, 
affirmed  grant  of  summary  judgment  as  to  principal  of 
several  notes  and  modified  to  also  grant  summary 
judgment  on  interest. 

FULTON  V.  WALTON  STREET  ASSOCIATES.  AD2d (4th 

Dept  1994)  (copy  of  my  decision  and  Appellate  Division 
decision  attached),  reversed  denial  of  summary  judgment 
on  Labor  Law  §240  claim. 

GANDINO  V.  PELION.  AD2d (4th  Dept  1994),  reversed 

denial  of  motion  to  set  aside  verdict  on  libel; 
affirmed  otherwise  (copy  attached). 

(3)   MCCARTHY  V.  MCCARTHY  (not  reported,  copy  attached) 

BURKE  V.  CROSSON.  152  Misc  2d  158,  affd  595  NYS2d 
272  (4th  Dept.  1993)  . 

16.   Public  Office;  State  (chronologically  any  public 

offices  you  have  held,  other  than  judicial  offices, 
including  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologically)  any 
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unsuccessful  candidacies  for  elective  public  office. 

In  1971  I  was  appointed  to  direct  the  City  of  Syracuse 
Consumer  Affairs  Office. 

I  was  elected  to  a  two-year  term  as  a  district 
councilor,  Syracuse  Common  Council  in  November, 
1973.  I  did  not  complete  the  full  two-year  term, 
leaving  in  April,  1975,  to  become  Chair  and 
Executive  Director  of  the  New  York  State  Consumer 
Protection  Board  in  Governor  Hugh  Carey's  first 
administration.  This  was  an  appointed  position 
whch  required  Senate  confirmation. 

In  1981  I  was  appointed  by  Governor  Hugh  Carey  to  a 
six-year  term  as  a  Commissioner  of  the  New  York  State 
Public  Service  Commission.  This  appointment  required 
Senate  confirmation. 

In  1970  I  was  an  unsuccessful  candidate  for  the 
Democratic  nomination  (in  a  primary)  for  a  State 
Assembly  seat. 

In  1971  I  was  an  unsuccessful  candidate  for  a  County 
Legislative  seat. 

In  1980  I  was  an  unsuccessful  candidate  for  the 
New  York  State  Senate. 

In  both  1986  and  1988  I  was  an  unsuccessful 
candidate  for  the  U.  S.  Congress,  27th  CD.  in  New 
York. 

Legal  Career; 

a.   Describe  chronologically  your  law  practice 
and  experience  after  graduation  from  law 
school  including: 

1.  whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk; 

No 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates; 

Never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law 
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firms  or  offices,  companies  or  govern- 
mental agencies  with  which  you  have 
been  connected,  and  the  nature  of 
your  connection  with  each; 

1966-1969  Crystal,  Manes  and  Rifken, 
successor  firm  (Rifken,  Frankel,  Greenman 
&  Kline  PC)  is  located  at  5789  Widewaters 
Parkway,  Syracuse,  New  York. 

At  this  firm  I  was  an  associate  assisting 
partners  in  their  general  practice  work. 

1969-1972  Michaels  and  Michaels,  902  State 
Tower  Building,  Syracuse,  New  York. 

At  this  firm  I  worked  one-half  to  three- 
quarters  time  after  the  birth  of  my  second 
child.  I  literally  shared  an  office  with 
a  female  partner  who  also  had  young  children. 
The  firm  specialized  in  representing 
plaintiffs  in  personal  injury  cases.  I  worked 
on  those  cases  and  also  did  matrimonial,  some 
criminal  and  general  cases. 

1972-1973  Assistant  Corporation  Counsel  and 
Director  of  the  Consumer  Affairs  Unit,  City 
Hall,  Syracuse,  New  York  13202. 

I  was  appointed  by  the  then  Mayor  to  direct  a 
consumer  affairs  agency.  I  was 
organizationally  housed  in  the  Corporation 
Counsel's  Office  and  was  appointed  an 
Assistant  Corporation  Counsel,  but  my 
duties  involved  directing  a  small  staff  (5-10 
people)  developing  systems  for  the  intake  and 
resolution  of  complaints,  enforcing  a  consumer 
affairs  ordinance  and  where  necessary,  seeking 
judicial  redress  for  violation  of  the  ordinance 
on  behalf  of  consumers  or  on  behalf  of  the 
City. 

1974-1975  Common  Council,  City  of  Syracuse 
New  York  Public  Interest  Research  Group. 

In  1973  I  was  elected  to  the  part-time  job  of 
district  representative  on  the  Common  Council, 
City  of  Syracuse.  In  this  capacity  I  drafted 
and  approved  legislation  for  the  city.  During 
this  period  I  also  worked  part-time  as  the 
Upstate  Regional  Coordinator  for  the  New  York 
Public  Interest  Research  Group.  I  directed 
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students'  research  and  advocacy  activities. 

1975-1980  Consumer  Protection  Board,  99 
Washington  Avenue,  Albany,  New  York. 

In  1975  I  was  appointed  by  Governor  Hugh  Carey 
Chair  and  Executive  Director  of  the  CPB.  I 
directed  a  staff  of  approximately  20-30  people. 
The  office  researched  .consumer  issues,  did 
guantitative  research,  and  acted  as  a 
clearinghouse  for  consumer  information  for 
local  consumer  agencies.  In  addition,  the  CPB 
was  the  statutory  intervenor  in  all  rate  cases 
and  most  generic  cases  before  the  public 
service  commission.  In  this  capacity  I  directed 
an  intervention  staff  which  consisted  of 
attorneys,  economists,  and  engineers.  The 
intervention  staff  participated  in  every  major 
utility  rate  case  initiated  by  either  the 
commission  or  a  regulated  utility. 

1981-1986  Commissioner,  NTS  Public  Service 
Commission. 

I  was  appointed  by  Governor  Hugh  Carey  and 
confirmed  by  the  New  York  State  Senate 
as  one  of  Seven  Commissioners  of  Public 
Service.  I  presided  at  hearings,  participated 
with  the  other  Commissioners  in  deliberations 
and  issued  decisions  and  dissents. 

1987-New  York  State  Assembly,  Committee  on 
Corporations,  Authorities  and  Commissions. 

During  the  1987  Legislative  session  I 
served  as  the  Staff  Director  of  a  sub- 
committee of  the  Committee  on  Corporations, 
Authorities  and  Commissions.  The  sub-committee 
examined  the  structure  and  management  of 
regulated  utilities. 

1987-88-Visiting  Professor  of  Law,  Syracuse 
University,  College  of  Law-E.  I.  White  Hall, 
Suite  230,  Syracuse,  N.Y.  13244. 

During  the  academic  year,  1987-88,  I  taught 
Legislation,  Banking  Law,  a  seminar  in  Public 
Utility  Regulation  and  a  year  long  course  (with 
Professor  Theodore  Hagelin)  on  regulated  and 
deregulated  industries. 

1989-1990-Atlantic  States  Legal  Foundation,  658 
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Onondaga  Street,  Syracuse,  New  York 


I  served  as  vice-president  for  legal  affairs  of 
this  environmental  foundation,  supervising 
local  counsel  in  several  states  who  brought 
Clean  Water  Act  suits  on  behalf  of  Atlantic 
States  Legal  Foundation  and  its  members. 

In  November  1990,  I  was  elected  to  the  Supreme 
Court,  Fifth  Judicial  District. 

0.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

As  noted  above,  I  was  a  general  practitioner  in 
the  early  years  (1966-1972)  of  my  practice.  The 
middle  years  (1972-1980)  were  devoted  more  to 
managing  government  agencies,  albeit  government 
agencies  in  which  I  did  law  work  or  supervised 
lawyers.  Then,  after  five  years  as  a 
Commissioner  at  a  regulatory  agency,  I  taught 
law  and  returned  to  practicing  law. 

2.  Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you 
have  specialized. 

I  specialized  in  consumer  law,  and  the 
economic  regulation  of  business.  In  my 
early  years,  my  typical  former  clients  were 
individuals.  As  head  of  both  a  local  and 
state  consumer  office,  my  clients  were 
consumers.  At  Atlantic  States  Legal  Foundation, 
our  clients  were  those  who  were  harmed  by 
discharges  into  waterways. 

c.    1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates. 

In  my  early  days  of  practice,  I  appeared 
regularly  in  court  on  motion  practice  and 
trials.  As  director  of  governmental  agencies,  I 
was  represented  in  court  by  staff.  As  vice- 
president  for  legal  affairs  at  Atlantic  States 
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Legal  Foundation,  I  primarily  supervised  other 
attorneys,  but  did  litigate  one  matter  on 
behalf  of  a  coalition  of  petitioners,  including 
ASLF. 


What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
supervisory  work  at  ASLF-100% 

(b)  state  courts  of  record; 

state  courts  of  record-- 
most  work  and  all  appearances 

(c)  other  courts. 

What  percentage  of  your  litigation  was: 

(a)  civil:    95% 

(b)  criminal:  5% 

State  the  number  of  cases  in  courts  of 
record  you  tried  to  verdict  or  judgment 
(rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel, 
or  associate  counsel. 

I  do  not  recall  the  exact  number,  as  it  was  many 
years  ago.  I  served  as  associate  counsel  on  fewer 
than  ten  cases  that  were  tried  to  verdict  or 
judgment. 


5.  What  percentage  of  these  trials  was: 

(a)  jury  50% 

(b)  non-jury  50% 


Litigation;   Describe  the  ten  most  significant 
litigated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported, 
and  the  docket  number  and  date  if  unreported.  Give 
a  capsule  summary  of  the  substance  of  each  case. 
Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each 
case: 

(a)   the  date  of  representation; 
12 


188 


(b)  the  name  of  the  court  and  the  name 
of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and 
telephone  numbers  of  co-counsel  and 
of  the  principal  counsel  for  each 
of  the  other  parties. 

Most  of  ray  in-court  litigation  experience  took 
place  when  I  was  a  young  lawyer  and  was  fairly 
typical  of  that  any  young  general  practitioner 
would  have.  However,  I  did  participate  in  one 
significant  case  which  was: 

Seidenberq  and  DeCrow  v.  McSorley's  Old  Ale  House, 
Inc.  308  FSupp  1253.  This  case  attacked  the  114 
year  old  practice  of  a  New  York  City  bar  of 
excluding  women  as  patrons.  On  a  motion  to 
dismiss,  Judge  Tenney  held  that  the  licensing 
authority  of  New  York  State  was  sufficient  state 
involvement  to  constitute  state  action  and  that 
the  complaint  stated  a  cause  of  action  for  denial 
of  equal  protection. 

Judge  Mansfield  later  granted  summary  judgment, 
317  FSupp  593.  I  participated  in  the  briefing  of 
both  motions. 

a.  Judge  Tenney's  decision — decided  Nov.  12,  1969, 
supplemental  memorandum  Dec.  9,  1969;  Judge 
Mansfield's  decision  June  25,  1970. 

b.  Federal  District  Court,  Southern 
District  of  New  York,  Tenney,  J. 
and  Mansfield,  J. 

c.  Faith  Seidenberg,  Esq.,  246  E.  Water  Street, 
Syracuse,  New  York  13202  (Tele:  315-422-0144)  and 
Bruce  Ennis,  Esq.,  co-counsel,  formerly  with  the 
New  York  Civil  Liberties  Union  and  presently 
address  and  telephone  number  unavailable. 

William  F.  Larkin,  Esq.,  formerly 
located  in  the  Manhattan  area,  address 
and  telephone  unavailable  at  this  time. 

Since  my  litigation  experience  is  so  distant  in 
time,  I  am  including  here  a  list  of  practitioners 
who  have  tried  cases  to  verdict  with  me  in  the 
last  year. 
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Laurence  Sovik,  Esq. 

Smith  Sovik,  Kendrick  &  Sugnet 

250  South  Clinton  Street 

Syrcuse,  New  York  13202       Tele:  315-474-2911 

James  O'Shea,  Esq. 

Smith,  Sovik,  Kendrick  &  Sugnet 

250  South  Clinton  Street 

Syracuse,  New  York  13202      Tele:  315-474-2911 

James  Sonneborn,  Esq. 

Sonneborn  &  Messenger  P.C. 

241  West  Fayette  Street 

Syracuse  NY  13202  Tele:  315-471-2151 

George  DeMore,  Esq. 

Sugarman,  Wallace,  Manheim  &  Schoenwald 

360  South  Warren  Street 

Syracuse  Ny  13202  Tele:  315-474-2943 

Roger  L.  Stavis,  Esq. 

Kartagener  &  Stavis 

233  Broadway-Suite  3507 

New  York,  New  York  10279      Tele:  212-732-9600 

Francis  J.  Young,  Esq. 

218  Hartsdale  Avenue 

Hartsdale,  New  York  10530     Tele:  914-472-0677 

George  F.  Mould,  Esq. 

Martin,  Ganotis,  Brown,  Mould  &  Currie 

499  South  Warren  Street 

Syracuse,  New  York  13202      Tele:  315-472-6674 

Ronald  V.  Sharpe,  Esq. 
Greene,  Hershdorfer  &  Sharpe 

500  South  Salina  Street 
Box  1059 

Syracuse,  New  York  13201      Tele:  315-422-6154 

Williain  Lynn,  Esq. 

802  Onondaga  Bank  Building 

Syracuse,  New  York  13202      Tele:  315-474-1267 

Michael  G.  Donnelly,  Esq. 

935  James  Street 

Box  4834 

Syracuse,  New  York  13221      Tele:  315-478-4145 
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Stanley  G.  Germain,  Esq. 

Germain  and  Germain 

314  East  Fayette  Street 

Syracuse,  New  York  13202      Tele:  315-422-0314 

David  Twitchell,  Esq. 

Coulter,  Fraser,  Bolton,  Bird  and  Ventre 

499  South  Warren  Street 

Syracuse,  New  York  13202-2690  Tele:  315-475-8461 

Emil  DiNardo,  Esq. 

Collins,  Collins  and  DiNardo 

267  North  Street 

Buffalo,  New  York  14201-1396   Tele:  716-883-2212 


19.   Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.  Describe 
the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege 
has  been  waived.) 

I  do  not  consider  that  ray  litigation  experience 
accurately  reflects  my  legal  experience.  Most  of  ray 
career  has  been  in  public  service  and  rauch  of  it  has 
involved  skills  pertinent  to  litigation.  In  1975,  I 
assumed  the  post  of  chair  and  executive  director  of  the 
Consumer  Protection  Board  for  the  State  of  New  York 
after  serving  in  that  same  capacity  for  the  City  of 
Syracuse  from  1971  to  1973.  As  executive  director,  I 
authorized  litigation  for  the  consumers  of  the  State  of 
New  York  and,  in  particular,  I  directed  the  utility 
program  which  was  a  statutory  intervener  in  every  major 
rate  case  and  most  generic  cases  before  the  NYS  Public 
Service  Commission.  From  1981  to  1986,  I  acted  as  one 
of  seven  members  of  the  Public  Service  Commission, 
hearing  complicated  rate  setting  cases,  involving  both 
lay  testimony  and  highly  technical  expert  opinion, and 
issuing  opinions  both  in  the  majority  and  in  dissent. 
Since  January  of  1991,  I  have  been  a  trial  court  level 
judge,  hearing  civil  cases  of  all  kinds. 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future 
benefits  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

None 

2.  I  will  not  be  compensated  in  the  future  for  any 
financial  or  business  interest.  I  will  be  eligible  to 
receive  pension  payments  from  the  New  York  State 
Employees  Retirement  System.  Explain  how  you  will 
resolve  any  potential  conflict  of  interest,  including 
the  procedure  you  will  follow  in  determining  these 
areas  of  concern.  Identify  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present 
potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been 
nominated. 

I  will  follow  the  guidelines  of  the  code  of  Judicial 
Conduct.  I  expect  no  financial  conflicts  of  interest. 
As  a  Supreme  Court  Justice,  I  have  disqualified  myself 
on  any  matter  involving  my  husband's  employer,  Syracuse 
University,  and  on  any  matter  involving  an  investment 
partner  in  my  one  real  property  holding. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?  if 
so,  explain. 

No 

4.  List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents, 
honoraria,  and  other  items  exceeding  $500  or  more  (If 
you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of 
1978,  may  be  substituted  here.) 

I  am  attaching  the  Financial  Disclosure  report  required 
in  Ethics  Reform  Act  of  1989. 
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Please  complete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for). 

See  attached  Net  Worth  Statement. 

Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and  responsibilities, 

I  participated  primarily  in  my  own  campaigns  as 
detailed  above. 
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Racton  llAQul-rvd   toy  yiv»  IlkAcs 

FINANCIAL  DISCLOSURE  REPORT     K??3.r.si^-3ri.ii  "■ 

(S    U.S.C.A.    Xpp.    i,    II101.112) 


1.   rsnoc  laparUag  (Lut  uaa,    rint,   alddl*  iDltUI) 
Pooler,    Rosemary   S. 

2.   Court  or  Orgafilsatloa 
New  York    State    Supreme   Court, 
Fifth   Judicial   District 

1.   Data  oC  Raport 

\pril,    1994 

4.  Tltla     (Artlcla  XIZ  ^udgM  lodlcvt*  active  or 

•«aior  sutua;   *ugistrat«  Judgaa   indicata 
tuil-  or  parc-tlaa) 

nominated   to   Federal   District   Court, 

Northern  District   of   New  York 

5.   Raport  Typa  (cbocK  appropnata  typa) 
X      lounatloD.   Data 
Initial       Annual       rioal 

i.   llaportlBq  Parlod 
calendar   year    1993 

7.   CAaabara  or  Oftlea  Mdraaa 

Onondaga  County   C-jurthouse 
Syracuse   NY    13202 

t.   OD  tba  baala  of  tna  laforaatloa  cootalaad  la  tnia  Kapon,   it 
la,   la  sy  oplaloa,   io  cospllaoca  wltn  appllcabla  Icwa  aad 
raoulatloBa 

KavlowlDO  Offlcor  Sloaatura 

IMPORTANT  NOTES;     The  inaructums    accompanying    this  form   must  be  foOowed.    Complete  all  puts, 
«*»^^rf^«^  the  NONE  box  for  each  tcction  where  you  have  no  reportable  informatioa.   Sign   on  last  page. 

I.     POSITIONS.     (Reporting  individual  only,  see  pp.  7.8  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION/ENTITY 

I       NONE       (>e  rapcrtabla  poaltlou) 
Justice,    Supreme   Court 


Member,  Board  of  Directors 


Member,  Board  of  Directors, 
Member,  Boart  of  Trustees 


New  York  State,  Office  of  Court  Administration 
Loretto-Corporations  are  listed  in  attachment  A. 
Council  for  the  National  Register  of  Health  Service 
Providers 

YWCA 


II.     AGREEMENTS.     (Reporting  individual  only,  see  p.  8-9  of  Insmictions.) 
DATE  PARTIES  AND  TERMS 

NONE       (Io  raportabla  agraoBasla) 
Member  New  York  State   Employees   Retirement   System 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Insiruaions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOM£ 

(Honoraria  only) 


(youn,  not  spouse  >) 


n 


NONE      (Io  taportabla  aca-lnv*«ti 


Employment 
i 
Employment (s) 


New  York  State  salary 


Syracuse  University,  salarv 


IRA  Distribution  (s) 


$  104,000 
$  exempt 
$   18.27fi 

$ 

$ 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


!■•  Of  ParaoQ  taporLlog 

ROSEMARY  S.  POOLER 


D«t«  of  toporc 

APRIL,     1994 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 


Includes  tbo«c  to  spouse  and  dependent  children;  use  the  parenthedcals  '(S)'  >nd  '(DC)'  to  Indicate  reportable 
relmbunements  ana  gifts  received  by  spouse  and  dependent  children,  respecttvely.    Sec  pp.13-15  of  Instructions.) 


n 


SOURCE 


DESCRIPTION 


NONE       (lo  aacb  raportabla  ralBburaoBsata  or  gltta) 
Exempt 


V.     OTHER  GIFTS,     (includes  those  to  spouse  and  dependent  children;  nse  the  parcntheticmls  '(S)'  and  '(DC)*  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.15-16  of  Instnictloiu 


D 


SOURCE 

NONE      (lo  auc>  raporeabla  glfta) 

Exempt 


DESCRIPTION 


Instmctloiis.) 
VALUE 


Vl.     LIABILITIES,     (includes  those  of  spoiue  and  dependent  children;  Indicate  where  applicable,  person  irspooslMc 

~"  '  "  "  "■  ibillty  of 


D 


for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  spouse,  *(J)'  for  Joint  liability  of  reporting 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.    Me  pp.lfr.18  oflnstTuctions.) 

CREDITOR  DESCRIPTION  VALUE    CODE* 


NONE   (ao  nportaU*  llablllUM) 

Fulton  Savings  Bank 


Rental  Prop.,  1010  Euclid  Ave. .Syracuse 


Fulton  Savings  Bank 


Rental  Prop.,  341   Rosevelt  Ave. .Syracuse 


•  vkun  ccoui 


J  -  siJ.ooo  or  !••• 

■   -  $290,001  U  SSOO.OOO 


K  •  lis, 001  to  ISO, 000 

O  •  SSOO.OOl   to  $1,000,000 


L  •  $S0,0C1  to  $100,000 
P  •  Mora  Uua  $1,000,000 


M  •  1100,001   to  |}M.O«e 
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FINANCIAL  DISCLOSURE  REPORT  (oonfd) 


>«■•  of  ParsOD  lUportlog 
ROSEMARY    S.    POOLER 


Oat*  of   Raporx 
APRIL,     1994 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  of  spoiuc 

and  dependent  children;  fee  pp.  lft-27  of  Instructions.) 


Daserlptlon  oC  AmmmtM 
(lACludiag  zramz  «a»«t«) 

Indleata,   mbmrm  appllcabl*,   oviwc  of 
tb«  ••••i  toy  uaiAtt  €£•  p«r«nUi«U.cal 
*fj)*  for  j&liic  OMMTsblp  of  raport- 
lAO  indlviaual  and  spoaaa,    "{S)*^for 

rl«o«  '(Zl*  artar  aacb  aaaat 
•xaopt  txvm  prior  OlACloauTS. 

B. 

durioa 

C. 

oroaa  valoa 

at  and  of 

zmporzAnq 
pariod 

Til — • '■" 

0. 

Traoaaetiooa  during  rapcrtlog  porlod 

Act.. 

'IIP- 

Coda' 
(J-P) 

Valua 

Mathod. 

Coda' 

tionj 

iiia: 
Hon  til 
Bay 

(3) 

valaai 

(4) 
OalB, 

^4] 

Idantllv  9l 
bovar7.ilI«r 
(It  prlvato 
traDaaetloo) 

NONE     do  Toporubla 
Inrn— »   aaaaca.   or 

I     Lakeview  Road,    Westport, 
NY.    land   and    trailer 

None 

J 

W 

;xerap 

. 

'     Atari   Corp.,    200   shares 

None 

J 

T 

'     317  W.    Fayette   Partnershi 

>   A 

Rent 

c 

T 

620   Euclid   Avenue,    Syra, 

B 

Rent 

c 

R 

»      1010   Euclid  Avenue, 
SyrariKiP.     Npw    Vnrlt 

A 

Rpnr 

K 

n 

•      1020   Euclid   Avenue, 

Y 

953  Westcott   AVe.,    Syra. 

C 

Rent 

K 

Q 

•      341    Roosevelt   AVe., Syr, NY 

R 

Rent 

K 

Q 

'      IRA-Tucker,    Anthony 

A 

div/int 

E 

T 

10 

Employees   NYS   Retirement 

see 

note   0 

1  Par 

t    VIII 

"    TIAA/CREF  Retirement(s) 

E 

div/int 

N 

T 

11 

11 

14 

U 

1( 

17 

11 

11 

20 

1  laamm/Otln  Codaoi       Xl.OOO  or  lau                  B-il.OOl  u  J2.J00                 c>i2,S01  to  5,000                    D-U.OOl  to  SIS. 000 

raaa   Cod.    Bl   (   DO         1-S15.001    to  S50.000             F-SJO.OOl    to   S'.OO    000               C-SIOO   001   to  SI. 000,000        Bllora    Uiao    51    OOO.OOO 

:  Valoo  iodaot                 J-iiSleM  or  laaa               »-{H,641  to  SSS.SM             l.{54,S41  to  JlM.SM           ifJlM.Sii  to  JSSfl.SM 
tamm  Col.   CI  t  03)       1I-S250.001  to  S900.000       ^3500.001  to  S*..  300.900       P-nora  than  SI. 000. 000 

]  Valu  NotlioJ  ioiitt     6-AppxUaal 
(Ma  Col.  C2)               U-Book  Valuo 

K-Coat  (raal  a 
VXRWt 

itata  ao:y]     S-Ajaaaan 
w-SatlHti 

ant                                tlUak/tUrkat 

ad 
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FINANCIAL  DISCLOSURE  REPORT  (coDl'd) 


Htmrn  of   ParaoD  Rspomog 

ROSEMARY  S.  POOLER 


Dat*  of  ll«porx 

APRIL.     1994 


VIII.    ADDITIONAL  INFORMATION  or  EXPU\NATIONS.    (indiaite  put  of  Report.) 

Part  VII,  line?.  5-9,  Che  appraisal";  on  6?-0  Euclid  AVenue,  953  Westcott  Avenue  and 
341  Roosevelt  Avenue  were  performed  on  July  27,  1993. 

Re:  New  York  STate  Employees  Retirement  System.  This  is  a  defined  benefit  plan 

based  on  final  average  salary  (the  average  of  the  three  highest  vears  in  a  row) 

and  the  years  of  service  and  type  of  plan. 


IX.    CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C  §  4SS  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children. 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  a-as 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certiiy  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.A.  app.  7,  $  SOI  et  seq.,  S  U.S.C  §  7353  and  Judicial  Conference 
regulations. 


Date    ^A^'l    'K  'fff 


Signature      ^^^Gtoa-yxa-t-^       ■^.     ti^-U^ 

NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCnONS  (5  U.S.CA.  APP.  6,  S  104,  AND  18  U.S.C  S  1001.) 


FILING  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to: 


Judicial  Ethics  Comminee 
Administrative  OCBce  of  the 

United  States  Courts 
Washington,  DC   20S44 
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Mrs.  Pooler  is  a  director  of  various  non-profH  (501, C3)  corporations  which, 
together,  constitule  the  Loretto  system  ot  services  to  elderly  Individuals  In  Central  New 
York.  These  various  corporations,  listed  below,  are  engaged  In  the  provision  of  health 
care,  housing,  sodal,  and  support  services.  They  are  governed  by  a  common  Board  of 
Trustees  of  approximately  20  members  who  receive  no  compensation  or  other 
remuneration  for  their  services.  Mrs  Pooler  was  elected  Trustee  In  August  of  1985  and 
has  since  been  elected  to  successive  one-year  terms. 

1.  Loretto  Rest  Nursing  Home  Company,  Inc. 
(CHHA  and  LTHHCP)  (EIN  16-1019465),  a  520 
bed  nursing  home,  a  diagnostic  and  treatment 
center,  a  licensed  medical  day  care  center  and 
a  long  term  home  health  care  delivery  system, 
aii  located  In  Syracuse.  New  York  and  devoted 
to  care  for  the  elderly; 

2.  Loretto  Rest,  Inc.  (EIN  15-0532210).  a  licensed 
200  bed  congregate  living  facility  in  Syracuse. 
New  York  devoted  to  care  for  the  elderly; 

3.  Bernardlne  Apartments,  Inc  (EIN  16-1012804), 
a  216  unit  subsidized  housing  project  of  the 
elderly  located  In  Syracuse,  New  York; 

4.  Loretto  Properties  Corporation  (EIN  11- 
7119018),  operator  of  a  licensed  200  bed 
congregate  IMng  facility  In  Utica,  New  York 
devoted  to  care  of  the  elderly; 

5.  Loretto  Housing  Development  Fund  Co.,  Inc. 
(EIN  22-3116481).  a  75  unK  housing  project 
located  In  Syracuse,  New  York  devoted  to  the 
elderty  and  adults  suffering  from  Alzheimer's 
Disease  and  dementia; 

e.  Churchill  Manor,  Inc.  (EIN  16-1006158), 
operator  of  approximately  100  licensed 
enriched  housing  units  located  throughout 
Central  New  York  ail  devoted  to  the  elderty; 

7.  Loretto  Geriatric  Community  Residences.  Inc. 
(EIN  15-1234898),  owner  and  operator  of  four 
licensed  community  facilities  devoted  to  caring 
for  the  elderly  mentally  Impaired; 

8.  Loretto    AduH    Community,    Inc.    (EIN    22- 


198 


2588120),  manaoer  of  a  250  unit  retirement 
community  located  In  Syracuse,  New  York; 

Loretto-QreenpoInt  Corporation  f/Wa  Calvert 
Court  Incorporated  (EIN  22-3174823),  a  home 
for  the  aged  located  In  Liverpool,  New  York; 


10.  Loretto  Management  Corporation  (EIN  22- 
2874640),  the  entity  which  provides 
management  and  related  services  to  each 
Loretto  not-for-profH  corporation  and 

11.  Loretto-Buckley  Corporation  (EIN  16-1429899), 
established  to  manage  a  supportive  IMng 
program  lor  10  elderly  persons  In  North 
Syracuse. 
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I    tl%T 


NET  WORTH 


Previdt  I  cemplelc.  tvrrtni  financial  n((  worth  itttemtnl  which  itemlici  in  ddail  ill  isiets  (indue 
aecounit.  rtal  tii»it.  saeuMiet.  Irutii.  inv«tim«nls.  and  otKcr  financial  heUinf}}  all  (iabiiilics  (includi' 
mdrtgaces.  loans,  and  other  financial  ebligalions)  of  younclt.  your  spous«.  and  other  Immedlata  me 
your  household.  WILLIAM  AND  ROSEMARY  POOLER 

AUGUST  31,    1993 


ASSETS 

1                                     UAtlUTlES 

Uth  on  n»'>4  «A4  In  btAkj 

U,970 

z 

1  Noioi  partbh  to  btt>ka^-H9cyf^ 
i  Nal«  »ayabh  lo  h«ni>— tioMcurv* 
1  Noloi  MvobU  la  nUUvoa 

U.S    Co»»<t»m«nt  ifCvnQft— 44d 

•«/.»<9wl« 

Lid  ad  MCwnBn — tdtf  tehtdwi* 

5,00$ 
5,000 

Ncttf  parabia  to  othm 
Acepwnti  antf  bffli  Om 
Unpaid  Ineeina  tat 
OtKar  vamW  Ui  ana  ImmimI 

Rati  oititt  inoitlifTt  payiNa— «M 

ichotfiito 

Okalttl  mMtiiiM  anrf  othtr  Oan* 

Olhar  tfoM»— RamUc 
QIAC  Auco  Loan 

UnllriK  M<uniltv-~tdd  le^tdul• 

7.014 

Acecw.io  aAtf  noUi  r«<*vibli: 

Du«  r>om  r«)itiv«i  intf  fhtAdi 

Ov«  from  o(h(>v 





216.700 

• 

OeubtfMi 

Rail  tclitt  ni\»d  -idd  tchitfult 

52y,5gc 

N«li  ttUU  m«<ta«|H  r«C«iv(bl« 

_ 

55,00C 

, 

Aulot  «nd  «h«r  p«rWAti  prep«<ly 

12.000 

Ctt)»  v*lw«— (•'•  iMturiACt 



'^iiV}}^^^^%nEDm.zs 

-379, ISt 

•• 

- 

ToUllaMtiai 

KatMrOi 

T«UI  OabimtM  »f4  hff  ««rth 

235.714 

702.922 

' 

To'^i  •u«n 

938. 63< 

^ 

93».636 

CCNOUl  INfORMAnON 

Ai  cAdo/Mr.  eomtu/  or  •vtntuor 

*    7.49< 

An  any  omjv  pl«a|a«  (MO  tchoO- 

An  yow  dafoAdaM  la  any  awiti  or 
lagai  •coomT' 

Mava  yoa  owor  kkao  U*ai«ficy7 

NO 

On  iMMt  or  CB<n/Mfe 
UcXCiaimi 

. 

NO 

p>«vi»ioA  for  rfO*««i  iM£m«  Tai 

NO 

* 

Ottta/  i»Kisl  4tM 

~ 

•     7.49d 

. 

SEE  ATTACHED  SCHEDULES 
*MT  HUSBAND  AND   I  CO-SIOIED  DDR  SON'S  AUTCMOBILE  LOAN 
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Schedule 
WILLIAM  AND  ROSEMARY  POOLER 
SCHEDULE  OF  LISTED  SECURITIES 
August  31,  1993 


Market  Value 


„   w  ,:.   J  $     566 

565.52  shares  -  Freedom  Cash  Fund  ^g^ 

200  shares  -  Atari  Corp  ,  ,  ,  _   j                ■?  f;S3 

377  shares  -  John  Hancock  Freedom  Global  Fund             _^^653 


Total 
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WILLIAM  AND  ROSEMARY  POOLER 

SCHEDULE  OF  UNLISTED  SECURITIES 

August  31,  1993 


Schedule  "« 


317  West  Fayette  Partnership  -  real  estate  in 
downtown  Syracuse,  New  York,  at  cost,  fair 
market  value  unknown 


Cost 


$  5.000 
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WILLIAM  AND  ROSEMARY  POOLER 

SCHEDULE  OF  REAL  ESTATE  OWNED 

August  31,  1993 


Schedule  "C- 


Personal; 

525  Bradford  Parkway 
Lakeview  Road,  Westport,  New  York 
(land  and  trailer) 


Rental  properties: 

620  Euclid  Avenue,  Syracuse,  New  York 
1010  Euclid  Avenue,  Syracuse,  New  York 
1020  Euclid  Avenue,  Syracuse,  New  York 
953  Westcott  Street,  Syracuse,  New  York 
341  Roosevelt  Avenue,  Syracuse,  New  York 


Total 


Fair  Market 
Value 

$280,000 

12,000 

$292,000 


$  47,500 
47,500 
47,500 
47,500 
47,500 

$237,500 

$529.500 


Mortgage 
Balance 

5168,000 

-0- 

$168,000 


$  -0- 

24,350* 


24,350* 

$    48,700 
$216.700 


*BOTH  MORTGAGES  ARE  HELD  BT  FDLTON  SAVINGS  BANK.   FULTON.   NT. 
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Schedule  "D" 


WILLIAM  AND  ROSEMARY  POOLER 

SCHEDULE  OF  OTHER  ASSETS 

August  31,  1993 


Retirement  assets: 

IRA  -  Custodian  -  Tucker  Anthony: 

1,576.39  shares  -  Freedom  Cash  Fund  $   1,576 

616  shares  -  John  Hancock  Equity  Fund  9,228 
306  shares  -  GS  Capital  Growth  Fund, 

Inc.  4,795 
33  shares  -  Templeton  Growth  Fund, 

Inc.  (unpriced)  -0- 


$  15,599 


NYS  Retirement  Pension  Plan  (a  defined 
benefit  plan  -  no  current  balance 

information  available)  -0- 

TIAA/CREF  Retirement  Plan  (as  of  6/30/93)  298,823 

NYS  Deferred  Compensation  Plan  14,738 

Total  $329,160 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American 
Bar  Association's  Code  of  Professional  Responsibility 
calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time 
to  participate  in  serving  the  disadvantaged."  Describe 
what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

My  membership  on  the  United  Way  Boards,  the  Onondaga 
Neighborhood  Legal  Services  Board  were  pro  bono 
community  service  activities.  The  legal  services 
Atlantic  States  provided  to  its  clients  was  also  pro 
bono  since  the  clients  paid  no  fees. 

From  1981  to  1986  I  taught  a  clinical  seminar  in  Public 
Utility  Regulation  at  the  Syracuse  University  College 
of  Law  for  which  I  received  no  compensation. 

The  American  Bar  Association's  Commentary  to  its  Code 
of  Judicial  Conduct  states  that  it  is  inappropriate  for 
a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -- 
through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?  If  so, 
list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

I  do  not  hold  membership  in  any  such  organization  and 
have  never  held  membership  in  any  such  organization. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?  If  so,  did  it  recommend  your  nomination:  Please 
describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated) . 

Senator  Daniel  P.  Moynihan  has  appointed  a  screening 
committee  before  which  I  appeared  which,  I  believe, 
recommended  my  nomination  to  Federal  Court.  I  completed 
a  confidential  candidate's  questionnaire  for  the 
Senator's  screening  committee  and  appeared  before  the 
committee  for  a  personal  interview.  I  believe  that  many 
attorneys  in  the  Fifth  Judicial  District  in  which  I  sit 
were  canvassed  for  their  opinions  on  my  judicial 
service  by  the  screening  committee. 
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Senator  Moynihan  recommended  my  nomination  to  the 
President  on  July  14,  1993.  I  then  completed 
questionnaires  for  the  Department  of  Justice,  The 
American  Bar  Association  and  the  Federal  Bureau  of 
Investigation.  My  accountant  prepared  a  net  worth 
statement,  my  physician  performed  a  physical 
examination,  and  I  was  fingerprinted.  I  executed 
Internal  Revenue  Service  and  general  waivers  of 
confidentiality.  I  had  individual  interviews  with 
Assistant  Attorney  General  Eleanor  Dean  Acheson  and  her 
staff,  William  E.  Willis,  Esq.  of  the  Standing 
Committee  on  Federal  Judiciary  of  the  American  Bar 
Association  and  James  Savage,  special  agent  of  the 
Federal  Bureau  of  Investigation.  I  am  informed  that  Mr. 
Willis  of  the  ABA  spoke  to  each  of  my  judicial 
colleagues  and  many  of  the  attorneys  who  appear  before 
me.  I  am  also  informed  that  Mr.  Savage,  and  other 
agents  of  the  Federal  Bureau  of  Investigation  spoke  to 
many  of  my  friends,  neighbors  and  former  employers.  I 
recently  completed  the  form  for  the  Senate  Judiciary 
Committee.  I  have  completed  an  initial  federal 
financial  disclosure  foni. 

Has  anyone  involved  in  the  process  of  selecting  you  as 
a  judicial  nominee  discussed  with  you  any  specific 
case,  legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule 
on  such  case,  issue,  or  question?  If  so,  please  explain 
fully. 

No  such  question  was  asked. 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become 
the  subject  of  increasing  controversy  in  recent  years. 
It  has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.  A  tendency  by  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
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broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

I  believe  that  catch-all  phrases  such  as  judicial 
activism  are  rarely  useful  in  defining  a  judicial 
philosophy.  In  my  career  as  a  judge  I  have  found 
it  very  important  to  listen  carefully  to  the  facts 
of  each  case  as  developed  by  the  presentation  of 
competent  evidence.  I  have  often  found  that  the 
facts  and  applicable  law  compel  a  result  different 
from  that  I  might  have  reached  by  abstract 
philosophical  and  social  analysis.  I  believe  that 
litigants  are  absolutely  entitled  to  a  judge  who 
is  able  to  put  aside  her  or  his  social  and 
philosophical  preconceptions. 

In  order  to  ensure  that  the  adversarial  process 
will  work  to  produce  a  conclusion  justified  by  the 
facts  and  law,  it  is  important  to  pay  close 
attention  to  the  concepts  of  standing  and 
ripeness.   It  is  my  impression  that  the  quality  of 
decision  making  will  suffer  if  an  action  is 
brought  by  a  litigant  who  does  not  have  a  concrete 
stake  in  the  outcome  or  if  it  is  not  truly  ripe 
for  decision. 

In  general,  it  is  the  duty  of  the  legislature  in 
conjunction  with  the  executive  branch  to  define 
the  duties  to  be  imposed  on  government  and  the 
society.  The  judiciary  is  charged  with  the 
responsibility  of  interpreting  the  legislative 
will  as  expressed  in  statutes  and  of  ensuring  that 
that  will  is  carried  out.  The  judiciary  must  also 
ensure  that  the  rights  guaranteed  to  the  citizenry 
and  the  states  by  the  Constitution  and  its 
amendments  and  particularly  the  Bill  of  Rights  are 
protected.  The  judiciary  should  be  careful, 
however,  to  impose  additional  burdens,  including 
class  action  relief,  on  governmental  units  only 
when  clearly  required  by  statute  or  the 


207 


Constitution. 


The  judiciary  should  be  loathe  to  act  in  a 
continuing  oversight  capacity  and  do  so  only  when 
absolutely  required  because  the  judiciary  is  not 
in  the  best  position  among  the  branches  of 
government  to  exercise  this  function. 


NOMINATIONS  OF  JOHN  R.  SCHMIDT,  TO  BE 
ASSOCIATE  ATTORNEY  GENERAL;  AND 
GUIDO  CALABRESI,  TO  BE  U.S.  CIRCUIT 
JUDGE 


WEDNESDAY,  JUNE  29,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  1:02  p.m.  in  room  SD- 
226,  Dirksen  Senate  Office  Building,  Hon.  Paul  Simon  presiding. 

Also  present:  Senators  Moseley-Braun,  Thurmond,  Grassley,  and 
Brown. 

OPENING  STATEMENT  OF  SENATOR  SIMON 

Senator  Simon.  The  Judiciary  Committee  will  come  to  order. 
When  we  get  to  questioning,  we  will  take  John  Schmidt's  nomina- 
tion first,  but  I  note  the  presence  of  Senator  Jack  Danforth  here, 
who  I  think  wants  to  put  in  a  good  word  for  the  distinguished  dean 
who  is  before  us,  and  let  me  call  on  my  colleague  because  I  know 
he  wants  to  move  along. 

Dean,  do  you  want  to  join  him  at  the  table  here? 

STATEMENT  OF  HON.  JOHN  C.  DANFORTH,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MISSOURI 

Senator  Danforth.  Mr.  Chairman,  knowing,  as  you  do,  my 
record  before  this  committee  presenting  nominees,  I  am  not  sure 
that  it  is  a  great  thing  for  me  to  be  here  beside 

Senator  Simon.  This  nominee  may  be  slightly  less  controversial 
than  the  last  nominee.  [Laughter.] 

Senator  Danforth.  Mr.  Chairman,  I  first  met  Guido  Calabresi 
34  years  ago.  It  was  September  of  1960  and  I  had  just  finished  2 
years  of  divinity  school  and  had  entered  into  Yale  Law  School,  and 
it  was  the  system,  and  probably  still  is,  that  the  first-year  class 
was  broken  up  into  groups  and  that  each  group  had  a  small  class 
and  my  small  class  was  torts  and  my  teacher  was  Guido  Calabresi. 
He  was  then  probably  in  his  late  twenties,  a  very  young,  very  ener- 
getic law  school  professor. 

Senator  Simon.  And  he  still  has  these  qualities,  I  assume. 

Senator  Danforth.  Yes,  that  is  right,  but  I  think  that  my  first 
class  that  I  went  to  in  law  school  was  that  torts  section  that  was 
taught  by  Dean  Calabresi.  In  any  event,  I  took  that  course  and  I 
took  a  couple  of  other  courses  that  he  taught  at  law  school,  and 
they  were,  to  say  the  least,  mind-stretching;  at  least  my  head  hurt 

(209) 


210 

after  those  classes.  He  made  me  think  harder  than  anybody  else 
I  have  ever  known. 

Going  to  law  school  was  a  terrific  experience  for  me.  A  lot  of  peo- 
ple that  I  know  who  talk  about  their  experiences  in  law  school  real- 
ly hated  it,  but  I  enjoyed  law  school,  and  I  think  that  it  is  a  char- 
acteristic of  people  who  have  gone  to  Yale  Law  School  that  they  do 
enjoy  it  and  I  think  that  one  of  the  reasons  for  that  is  Guido 
Calabresi. 

In  addition  to  being  a  good  teacher  and  making  me  think,  he  was 
particularly  important  to  me  at  what  was  a  turning  point  in  my 
own  life  because  shortly  before  entering  law  school,  the  year  before, 
I  had  decided  not  to  go  into  the  parish  ministry,  which  had  been 
my  intention,  or  to  teach  religion  or  to  do  something  that  was  more 
of  a  day-to-day  type  of  religious  vocation. 

I  think,  as  is  true  with  young  people,  people  in  their  early 
twenties  who  have  some  intention  of  doing  something  maybe  useful 
in  their  lives,  entering  law  school  was  something  that  was,  to  say 
the  least,  a  different  direction  from  going  to  divinity  school. 

One  thing  that  Guido  Calabresi  taught  me  was  that  the  law  and 
interest  in  the  law  opened  up  whole  new  opportunities  for  what  to 
do  with  your  life;  that  you  could  do  good  things  and  you  could 
maintain  a  sense  of  values  and  a  sense  of  outward  commitment 
without  doing  so  in  the  parish  ministry  or  without  doing  so  in  the 
teaching  of  religion.  So,  that  was  very  important  to  me. 

I  guess  that  most  people  would  say  that  there  are  one  or  two 
teachers  in  their  lives  who  have  had  a  profound  influence  on  them, 
and  Guido  Calabresi  was  certainly  that  for  me.  He  has  put  his 
stamp  on  my  life,  and  please  don't  blame  him  for  that  or  hold  it 
against  him  as  you  consider  his  confirmation,  but  I  just  say  that 
as  a  matter  of  fact,  he  has.  I  think  that  he  has  put  his  stamp  on 
a  lot  of  people,  particularly  during  his  tenure  as  dean  of  Yale  Law 
School. 

So  many  people  I  know  who  are  young  lawyers  are  so  put  off  by 
the  law  business,  and  it  has  become  so  much  of  a  business.  They 
seem  so  dissatisfied,  so  convinced  that  what  they  are  doing  is  not 
the  lofty  thing  that  they  thought  they  were  getting  into,  but  is  real- 
ly just  money-grubbing.  I  think  that  what  Guido  Calabresi  teaches 
people  is  that  there  are  values  and  that  there  is  a  purpose  and  that 
there  are  great  things  that  you  can  serve,  and  that  you  can  do  it 
in  any  number  of  vocations  and  that  you  can  certainly  do  it  as  a 
lawyer  and  that  the  law  opens  up  that  kind  of  a  possibility.  He  cre- 
ated that  sense  in  a  law  school  and  it  has  become,  really,  the  ethic 
of  Yale  Law  School  that  it  stands  for  that. 

So  I  am  personally  very  grateful  to  him,  and  he  asked  me  if  I 
would  present  him  to  this  committee  and  I  have  never  appeared  be- 
fore any  congressional  committee  without  asking  the  committee  to 
do  something.  I  mean,  there  is  always  sort  of  taking  the  order,  so 
to  speak,  before  the  committee  asking  that  something  be  done.  But 
I  really  am  not  here  for  that  purpose.  I  mean,  I  really  am  not  here 
to  ask  this  committee  to  confirm  Guido  Calabresi  because,  quite 
frankly,  I  really  believe  that  the  Second  Circuit  Court  of  Appeals 
will  do  just  fine  without  Guido.  I  am  not  so  sure  about  Yale  Law 
School. 
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I  think  that  there  are  a  lot  of  people  at  Yale  Law  School  who  will 
miss  him  a  lot,  and  there  are  future  students  who  will  not  benefit 
by  his  proximity,  although  he  will  continue  to  be  in  New  Haven 
and  continue  to  have  at  least  some  dealings,  I  take  it,  with  the  law 
school,  but  it  is  not  going  to  be  the  same.  So  I  am  not  really  here 
to  say,  oh,  please,  the  country  depends  on  your  confirming  Guido 
Calabresi.  I  am  not  here  to  ask  you  to  do  anything. 

I  am  really  here  to  make  a  public  statement  about  a  person  who 
has  meant  a  lot  to  me  and  who  means  a  lot  to  me  in  my  life,  and 
in  a  very  public  way  to  say  thank  you  to  Guido.  So  that  is  why  I 
am  here  and  it  is  a  very  great  honor  to  be  here. 

Senator  Simon.  Thank  you  very  much.  Senator  Danforth. 

The  senior  Senator  from  Connecticut  is  here,  Senator  Chris 
Dodd. 

STATEMENT  OF  HON.  CHRISTOPHER  J.  DODD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  Dodd.  Thank  you  very  much,  Mr.  Chairman.  I  don't 
have  the  benefit  of  having  known  Dean  Calabresi  for  34  years  like 
my  colleague  from  Missouri,  or  of  having  studied  under  him  at 
Yale,  to  my  great  regret,  I  might  say.  I  would  have  enjoyed  it  im- 
mensely. 

I  am  his  Senator,  but  more  importantly,  Mr.  Chairman,  we  are 
friends.  This  is  not  just  a  political  responsibility  that  I  am  engag- 
ing in  here  this  afternoon.  I  have  come  to  know  the  dean  personally 
in  the  last  number  of  years,  having  worked  with  him  on  a  number 
of  issues,  not  the  least  of  which,  being  product  liability.  Ironically, 
we  failed  today  by  a  couple  of  votes  on  that  issue.  I  might  point 
out.  Dean,  that  my  colleague  from  Missouri  worked  on  this  issue 
very,  very  hard. 

Jack  Danforth  has  spoken  properly  about  the  dean  and  his  con- 
tribution to  Yale  Law  School,  and  I  would  like  to  just  pick  up  on 
a  thought  that  Jack  Danforth  expressed.  It  may  have  been  best  ex- 
pressed by  Sol  Linowitz  in  a  recent  book  of  his,  in  which  he  speaks 
eloquently  about  the  law  and  his  great  concern  that  the  law  is 
turning  into  an  enterprise  rather  than  a  profession.  I  think  there 
is  very  legitimate  concern  about  that. 

Now,  historically,  we  think  of  people  going  to  the  bench  who  have 
come  from  the  trial  bar  or  from  business  or  from  politics.  I  think 
it  is  extremely  appropriate  and  proper  that  we  have  someone  who 
has  come  from  such  a  strong  academic  tradition  as  the  dean  has. 
He  could  have  easily  chosen  in  1958,  given  his  academic  record  as 
an  undergraduate,  as  a  law  student,  as  a  Rhodes  Scholar,  as  a 
clerk  for  Hugo  Black,  to  join  any  one  of  the  top  two  or  three  law 
firms  in  the  country.  And  yet  be  chose  academia.  He  chose  to  go 
back  and  be  a  teacher  of  young  minds. 

I  have  such  great  admiration  for  people  who  choose  that  course 
in  their  lives.  My  father's  four  sisters  taught  for  an  average  of  45 
years  apiece  in  the  public  school  system  of  Connecticut.  One  of 
them  taught  in  West  Haven  adjoining  the  community  of  New 
Haven.  My  brother  was  a  professor  at  Georgetown  for  25  years.  I 
have  a  sister  who  has  taught  for  30  years  in  the  public  school  sys- 
tems. People  who  teach  make  a  unique  contribution. 
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I  hope  that  the  dean  will  maintain  that  role  as  he  joins  the  sec- 
ond circuit.  There  is  a  value  in  having  a  teacher  engaged  in  the  ap- 
pellate division  of  our  Federal  court  system,  and  so  I  am  deeply 
honored  and  pleased  to  join  my  colleagues  in  presenting  the  dean 
to  this  committee.  Again,  I  regret  that,  unlike  my  two  good  friends, 
Jack  Danforth  and  Joe  Lieberman,  I  didn't  have  this  man  as  a 
teacher.  I  wish  I  had.  Like  Jack,  I  enjoyed  law  school.  I  found  it 
challenging  and  exciting.  I  think  it  would  have  been  more  so  had 
I  had  the  privilege  of  being  among  the  hundreds  of  students  that 
the  dean  has  influenced  so  profoundly. 

Three  other  deans  of  the  Yale  Law  School  who  have  gone  to  the 
appellate  court,  and  this  tradition  has  been  extremely  worthwhile 
not  only  for  the  second  circuit,  but  also  for  this  country. 

So,  Mr.  Chairman,  I  am  honored  to  be  here  today  in  support  of 
this  nomination  and  would  urge  the  committee  to  confirm  this  can- 
didate. We  will  all  be  well  served  by  his  presence  on  the  bench. 

Senator  Simon.  Senator  Lieberman. 

STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  Lieberman.  Thank  you.  Senator  Simon.  I  must  say  that 
listening  to  my  friend  and  colleague  from  Connecticut  say  that  he 
regretted  not  having  Dean  Calabresi  as  a  teacher,  there  were  mo- 
ments when  I  was  his  student  when  I  was  the  subject  of  withering 
cross-examination  that  I  am  sure  you  would  not  regret  having 
missed. 

I  was  thinking  on  the  way  over  about  the  time  I  was  at  Yale  Law 
School.  I  can  see  myself  walking  down  one  of  the  streets  there  with 
one  of  my  fellow  students  who  said  to  me  that  one  of  his  dreams 
was  to  become  the  counsel  to  a  Senate  committee  and  to  be  able 
to  subpoena  a  particular  professor,  not  Dean  Calabresi,  to  appear 
before  the  committee  and  brutally  cross-examine  that  professor. 

I  don't  know  what  my  comparable  dream  would  have  been,  but 
in  some  substantial  measure  I  have  that  sense  of  this  moment, 
which  is  one  of  enormous  personal  pride  and  pleasure  in  being  able 
to  join  my  distinguished  colleagues  in  presenting  Guido  Calabresi 
to  this  Judiciary  Committee  as  a  nominee  for  the  Second  Circuit 
Court  of  Appeals. 

I  had  the  honor  of  being  his  student  and  getting  to  know  him 
now  almost  30  years  ago — a  remarkable  teacher  in  every  sense  of 
that  word,  not  just  within  the  confines  of  the  classroom  as  a  teach- 
er of  tort  law,  but  a  teacher,  as  well,  in  the  enormous  body  of  schol- 
arship that  he  is  responsible  for  in  a  wide  range  of  areas,  particu- 
larly some  of  the  most  fresh  and  creative  insights  into  tort  law  and 
how  to  modernize  and  reform  it. 

He  is  a  person  of  enormous  wisdom  and  wit.  I  gather,  but  I  can- 
not testify  from  personal  experience,  that  he  is  as  witty  in  Italian 
and  French  as  in  English.  I  cannot  speak  to  that  knowingly,  but 
I  have  been  informed  of  that  from  reliable  sources. 

The  record  of  personal  achievement  is  exemplary  and  has  been 
spoken  to  already — a  superb  teacher,  author,  dean  and,  I  want  to 
stress,  a  great  citizen  of  the  greater  New  Haven  community,  along 
with  his  wife,  Anne,  involved  in  many  good  projects,  not  the 
stereotypical  law  professor  in  the  tower,  but  someone  who  really 
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has  moved  among  the  people  of  his  broader  community  with  real 
concern  and  real  effect. 

I  will  say  that  I  have  been  blessed  not  only  to  have  Dean 
Calabresi  as  a  friend  over  these  years  and  to  have  had  him  as  a 
teacher,  but  in  the  last  3  years  to  have  had  the  pleasure  of  having 
my  son  be  a  student  at  the  law  school  during  his  deanship.  He  cre- 
ated there,  really,  through  force  of  his  personal  ethical  and  intellec- 
tual standards  and  the  warmth  of  his  personality,  a  community 
that  was  exceptional.  I  don't  need  to  compare  it  to  anything,  but 
it  is  hard  to  imagine  many  other  communities  so  full  of  both  pur- 
pose and  fun  at  the  same  time,  a  remarkable  achievement.  So  the 
school  will  miss  him.  I  attended  the  graduation  ceremonies  this 
year  and  it  was  very  emotional  as  he  took  leave  of  the  school  and 
the  school  bid  him  farewell,  but  he  moves  on  now  to  a  tremendous 
opportunity  for  service,  of  which  we  will  be  beneficiaries. 

If  I  may,  in  closing,  I  would  want  to  in  a  sense  turn  back  some 
of  the  dean's  words  on  himself,  but  in  a  way  that  I  think  he  will 
not  mind.  A  while  back,  Dean  Calabresi  wrote  a  tribute  to  Judge 
Leon  Higginbotham  and  in  that  tribute  he  asked  the  question, 
"What  makes  a  judge  great?"  His  answer  was  that  it  was  not  mere- 
ly intelligence,  articulateness  in  speech  and  writing,  love  of  learn- 
ing, and  scholarship,  all  qualities  that  Guido  Calabresi  has  in 
abundance.  He  said: 

To  be  truly  great,  a  judge  needs  wisdom,  that  sense  of  balance  which  allows  one 
to  weigh  what  cannot  be  measured;  generosity  of  spirit,  that  compassion  which 
causes  one  to  know  what  it  is  like  to  be  in  trouble  and  in  pain,  and  to  desire  instinc- 
tively to  reach  out  and  help;  and,  above  all,  courage,  that  fire  which  compels  one 
to  do  what  is  right,  though  the  heavens  and  one's  own  career  may  fall. 

From  my  own  experience,  which  I  am  sure  reflects  that  of  count- 
less others  who  have  enjoyed  the  privilege  of  calling  Guido  both 
friend  and  teacher,  I  am  confident  that  he  will  be  a  truly  great 
judge. 

I  thank  you,  Mr.  Chairman. 

Senator  Simon.  We  thank  you,  Senator  Lieberman. 

I  am  pleased  to  note  the  presence  of  a  House  Member  here 
from — I  believe  you  represent  the  New  Haven  area. 

Representative  DeLauro.  That  is  right. 

Senator  Simon.  So  you  are  speaking  on  behalf  of  your  constitu- 
ent. 

Representative  DeLauro. 

STATEMENT  OF  HON.  ROSA  L.  DeLAURO,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CONNECTICUT 

Representative  DeLauro.  Thank  you  very  much.  Senator.  It  is 
really  an  honor  and  exceptional  pleasure  for  me  to  be  here  this 
afternoon  to  introduce  Guido  Calabresi.  Let  me  tell  you,  as  has 
been  said,  I  don't  know  anyone  who  is  more  prepared  on  every  level 
to  serve  as  a  judge  of  the  appeals  court  than  Guido  Calabresi. 

Also,  let  me  add  that  while  I  am  a  strong  believer  in  putting  Ital- 
ian-Americans in  government,  I  don't  need  to  look  to  our  cultural 
heritage  to  find  a  good  reason  to  support  Guido  Calabresi.  He  holds 
degrees  from  some  of  the  most  distinguished  universities  in  the 
world,  more  than  2  dozen  in  all.  He  has  distinguished  himself  as 
a  scholar,  as  a  teacher,  and  importantly  for  me,  as  a  neighbor  and 
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a  member  of  our  community.  He  is  a  man  of  conviction,  of  intellect, 
and  of  integrity  who  I  am  confident  will  inspire  your  confidence 
and  trust,  as  he  has  mine. 

It  is,  in  fact,  difficult  to  really  determine  exactly  which  of  Guido's 
outstanding  academic,  professional,  and  personal  accomplishments 
best  highlight  his  qualification  for  the  position,  since  he  possesses 
a  unique  and  valuable  combination  of  traits  that  will  allow  him  to 
be  extremely  fair  and  effective  as  a  member  of  the  Federal  bench. 

As  the  dean  of  the  Yale  Law  School,  Guido  is  a  gifted  academic. 
He  became  a  full  professor  at  age  29,  one  of  the  youngest  ever  to 
attain  that  position  at  Yale,  and  I  would  say,  given  that,  he  has 
given  each  of  you  a  heck  of  a  lot  of  extra  reading  material  to  have 
to  take  a  look  at.  As  a  distinguished  scholar,  he  has  written  4 
books  and  he  has  published  more  than  75  scholarly  articles.  He  is 
an  inspirational  teacher  and  he  has  really  motivated  thousands  of 
students  to  study  and  to  explore  aspects  of  American  jurisprudence. 

But  let  me  just  say  that  none  of  these  accomplishments,  worthy 
as  they  are,  in  my  opinion,  ultimately  qualify  him  for  a  seat  on  the 
Federal  bench.  Instead,  I  urge  this  committee  to  consider  carefully 
the  side  of  Guido  Calabresi  that  may  not  show  up  in  the  scholarly 
works  and  the  writings  or  on  his  lengthy  resume. 

As  a  professor  and  as  a  dean  at  an  internationally  respected  law 
school,  it  would  be  very  easy  for  Guido  Calabresi  to  lock  himself 
away  in  the  land  of  academia,  and  it  would  be  perfectly  under- 
standable for  him  to  devote  all  of  his  time  to  theory  and  to  argu- 
ment, but  let  me  just  talk  to  you  a  little  bit  about  his  character. 

He  is  as  much  a  neighbor  and  a  friend  of  the  community  as  he 
is  an  internationally  respected  scholar.  He  has  served  on  a  local 
school  board,  and  we  all  know  that  that  is  a  no-win  situation.  He 
has  been  involved  in  programs  helping  needy  youth  in  the  inner 
city,  along  with  his  wife,  Anne.  He  has  made  it  a  point  to  become 
involved  in  the  daily  lives  of  the  people  who  are  around  him,  and 
it  is  that  kind  of  understanding  of  the  day-to-day  concerns  of  the 
people  that  he  comes  in  contact  with  that  ultimately  qualifies 
Guido  Calabresi  to  sit  as  a  Federal  appeals  judge. 

I  believe  that  among  the  most  important  tests  that  we  apply  to 
those  who  are  given  such  great  responsibility,  as  this  is,  is  their 
capacity  to  understand  and  their  ability  not  to  simply  master  the 
process,  but  to  comprehend  the  effect  that  their  decisions  are  going 
to  have  on  the  daily  lives  of  those  who  appear  before  them,  and 
Guido  Calabresi  passed  this  test.  He  is  an  individual  who  can  ex- 
hibit understanding  and  compassion  for  people,  as  well  as  respect 
and  knowledge  of  the  law.  He  is  exactly  the  kind  of  person  that  we 
want  and  we  need  on  the  bench. 

My  friend,  Guido  Calabresi,  is  an  intelligent  and  a  compassionate 
man.  He  is  uniquely  qualified  to  continue  to  serve  his  community 
and  his  Nation  as  a  judge,  and  I  can't  tell  you  how  pleased  I  am 
to  have  been  asked  to  join  Senators  Dodd  and  Lieberman  and  Dan- 
forth  in  presenting  him  to  you  this  afternoon. 

Thank  you. 

Senator  Simon.  We  thank  you. 

I  think.  Dean,  we  ought  to  check  your  pulse  to  see  if  you  are  still 
alive  after  all  those  tributes  here. 
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I  know  that  all  of  you  are  busy,  and  we  thank  you  very,  very 
much.  Dean,  you  are  temporarily  excused,  but  not  permanently  ex- 
cused here.  Thank  you. 

My  colleague.  Senator  Carol  Moseley-Braun,  who  is  also  a  mem- 
ber of  this  committee,  is  here  to  introduce  a  nominee  for  the  Jus- 
tice Department.  Let  me  add  that  I  am  not  an  unbiased  chair  when 
it  comes  to  this  next  nominee.  He  has  been  a  friend  for  a  long  time, 
a  highly  respected  leader  in  the  State  of  Illinois  who  has  already 
performed  a  great  public  service  to  the  Clinton  administration  by 
negotiating  the  Uruguay  round  of  the  GATT  Agreement. 

Let  me  call  on  my  colleague.  Senator  Carol  Moseley-Braun. 

STATEMENT  OF  HON.  CAROL  MOSELEY-BRAUN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ILLINOIS 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 
At  the  outset,  I  would  like  to  say  I  have  a  written  statement  that 
I  would  like  to  file  for  the  record,  but  I  think  I  would  just  as  soon 
speak  extemporaneously  in  introducing  Mr.  Schmidt. 

Senator  SiMON.  We  will  enter  your  formal  statement  in  the 
record. 

Let  me  just  add,  on  the  previous  nominee,  Senator  Leahy  cannot 
be  here  because  he  is  managing  the  foreign  ops  bill  on  the  floor  and 
he  asked  to  enter  into  the  record  a  statement  in  support  of  Dean 
Calabresi. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Hon.  Patrick  Leahy,  a  U.S.  Senator  From  the  State 
OF  Vermont,  on  the  Nomination  of  Dean  Guido  Calabresi 

Mr.  Chairman,  it  is  a  pleasure  to  be  here  this  afternoon  for  this  hearing  on  the 
nomination  of  Dean  Calabresi  to  the  United  States  Court  of  Appeals  for  the  Second 
Circuit.  There  are  currently  three  vacancies  on  the  Second  Circuit,  out  of  a  total 
of  13  judgeships.  I  am  acutely  aware  of  the  difficulties  the  Circuit  has  faced  with 
these  vacancies.  Chief  Judge  Newman  has  done  a  masterful  job  of  shuttling  other 
judges  onto  panels  to  keep  the  Circuit  moving  forward.  However,  this  is  not  the  way 
the  Second  Circuit  should  have  to  operate  and  is  not  the  way  for  the  law  to  develop 
in  an  orderly  and  authoritative  manner. 

I  commend  President  Clinton  for  nominating  Dean  Calabresi  to  this  judgeship, 
and  am  pleased  that  the  Committee  is  now  acting  on  this  nomination.  Dean 
Calabresi  will  fit  in  well  with  the  scholarly  tradition  of  the  Second  Circuit.  In  my 
opinion,  it  has  been  and  remains  the  leading  Circuit  in  the  federal  judicial  system. 
As  one  Senator  whose  State  falls  within  the  Second  Circuit's  jurisdiction,  I  will  be 
delighted  when  Dean  Calabresi  joins  the  bench. 

Senator  Moseley-Braun.  Mr.  Chairman,  it  is  my  distinct  pleas- 
ure to  introduce  John  Schmidt  to  the  committee  and  to  urge  his 
nomination  as  Associate  Attorney  General  of  the  Department  of 
Justice. 

At  the  outset,  I  would  like  to  commend  President  Clinton  and  At- 
torney General  Reno  for  selecting  John  Schmidt  for  the  position  of 
Associate  Attorney  General,  and  I  strongly  urge  my  colleagues  to 
give  this  nomination  the  quick,  unanimous  approval  that  it  de- 
serves. 

John  Schmidt  is  a  lawyer's  lawyer,  Mr.  Chairman.  He  is  a  law- 
yer's lawyer,  he  is  a  manager's  manager,  he  is  a  people  person,  and 
he  is  a  pillar  of  our  community.  I  have  actually  known  John 
Schmidt  for  over  20  years  now.  When  the  original  statement  was 
written  up,  my  staffer  said,  well,  I  didn't  want  to  put  in  20  years. 
Senator,  it  would  make  you  seem  too  old.  But  it  is  OK  because  I 
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have  known  John  Schmidt  for  over  20  years,  and  while  we  have  not 
really  had  occasion  as  many  times  as  one  might  think  to  work  as 
closely  together  as  we  might  have,  at  the  same  time  I  think  it  is 
fair  to  say  that  we  have  operated  in  congruent  orbits.  We  have 
worked  on  the  same  kinds  of  issues  and  been  involved  in  each  oth- 
er's lives  in  a  kind  of  curious  way  over  those  20  years. 

I  first  came  to  know  John  Schmidt  when  he  was  the  president 
of  the  Chicago  Council  of  Lawyers  and  I  was  a  junior  lawyer.  I  was 
an  assistant  U.S.  attorney  in  Chicago,  and  that,  of  course,  was  in 
the  early  days  of  the  council  and  John  Schmidt  brought  his  reputa- 
tion for  integrity  and  reform  to  the  initiatives  of  the  Chicago  Coun- 
cil of  Lawyers  to  effect  real  election  law  reform  in  Chicago. 

As  you  may  know,  our  city  had  a  reputation  of  early  and  often 
as  far  as  voting  was  concerned.  In  no  small  measure,  because  of 
John  Schmidt's  effort,  early  and  often  is  as  much  a  part  of  history 
now  as  the  legend  of  Al  Capone  in  Chicago.  He  helped  to  clean  up 
the  election  situation  in  our  town.  Again,  that  initiative  and  the 
election  law  reforms  that  we  saw  in  Chicago  and  in  Illinois  were 
in  no  small  measure  a  function  of  John  Schmidt's  commitment  to 
public  service. 

I  later  had  occasion  to  relate  and  work  with  him  as  a  member 
of  the  Illinois  Legislature.  He  was  the  chairman  of  the  Governor's 
commission  to  revise  the  mental  health  laws,  and  was  the  chief  ar- 
chitect, in  fact,  of  the  revision  of  the  mental  health  laws  in  Illinois. 
We  were  able  to  work  together  in  a  legislative  context  at  that 
point. 

Since  that  time,  John  Schmidt  went  on  to  reform  and  to  struc- 
ture the  State's  attorney's  office  to  help  with  Mayor  Daley's  transi- 
tion as  mayor;  the  Pier  Authority.  Let's  see;  what  else  am  I  leaving 
out?  We  worked  on  Project  Vote  together  to  increase  voter  registra- 
tion and  participation.  There  have  been  any  number  of  activities  in 
Chicago  and  in  Illinois  relating  to  our  State  in  which  John 
Schmidt's  involvement  has  made  a  constructive  and  positive  dif- 
ference for  the  people  of  our  State. 

Since  that  time,  he  has  had  an  opportunity  to  bring  those  same 
skills  to  the  benefit  of  the  people  of  our  country.  As  the  negotiator 
for  the  GATT,  something  that  had  been  around  for  a  long  time, 
John  Schmidt  displayed  the  diplomatic  skills,  that  we  all  knew  he 
had  from  Illinois,  but  I  think  the  world  now  knows  that  he  has, 
and  we  are  very  proud  of  him  because  of  that. 

I  talked  about  John's  commitment  to  public  service,  but  I  think 
the  point  needs  to  be  made  that  with  regard  to  the  office  for  which 
he  is  now  nominated  he  will  bring  those  considerable  skills  and  ex- 
perience and  energy  to  a  Department  of  Justice  that  needs  the 
help.  Attorney  General  Janet  Reno  and  the  team  that  she  has  as- 
sembled can't  do  it  alone  and  they  need  the  help  and  the  assistance 
that  John  Schmidt  can  bring. 

He  is  cool  under  fire.  We  have  seen  that  under  very  difficult  cir- 
cumstances. I  have  seen  him  put  calm  in  a  meeting  that  would  oth- 
erwise have  fallen  apart,  but  because  he  is  cool  under  the  fire,  be- 
cause he  has  the  kind  of  humor  wit  in  difficult  situations,  he  is 
able  to  use  those  skills  in  almost  a  diplomatic  way  to  bring  people 
over  to  the  side  of  justice,  we  like  to  think.  He  has  demonstrated 
over  the  years  unflagging  commitment  and  unwavering  moral  com- 
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pass  in  terms  of  his  decisionmaking,  and  has  been  applauded  by 
any  number  of  people  for  his  sound  judgment. 

When  you  take  those  qualities  and  add  to  them  the  management 
expertise  that  John  Schmidt  brings  to  this  position,  I  think  what 
you  have,  in  sum  total,  is  a  nominee  of  extraordinary  caliber  for 
the  office  of  Associate  Attorney  General,  and  I  would  urge  this  com- 
mittee to  recognize  the  extraordinary  nature  of  this  nomination 
and  to  quickly  confirm  this  nominee. 

Senator  SiMON.  We  thank  you  very  much.  You  are  welcome  to 
join  us  here  in  questioning.  I  know  your  schedule  is  like  mine  and 
you  have  a  lot  of  other  things  to  do,  too. 

Senator  Moseley-Braun.  Thank  you,  Mr.  Chairman.  Thank  you 
for  the  invitation,  but  I  have  got  other  floor  duties  to  take  care  of 
this  afternoon,  unless  there  are  questions  from  other  members  of 
the  committee. 

Senator  SiMON.  No. 

Senator  Moseley-Braun.  Thank  you,  again,  very  much. 

Senator  SiMON.  We  are  pleased  to  be  joined  by  Senator  Brown 
and  Senator  Thurmond  here,  also. 

Ambassador  Schmidt,  you  can  just  stay  right  where  you  are.  I 
might  add  that  my  staff  has  just  handed  me  a  note  that  members 
of  the  committee  are  going  to  be  recognized  in  the  order  of  their 
appearance — that  is  the  new  rule  by  Senator  Biden — rather  than 
in  order  of  seniority.  So,  Senator  Brown,  you  will  get  questioning 
next. 

First,  I  might  mention  to  Dean  Calabresi  that  we  are  not  swear- 
ing in  John  Schmidt,  but  we  will  swear  you  in.  This  is  not  a  preju- 
dice for  Illinois  nominees,  but  since  you  have  a  lifetime  position,  by 
tradition,  we  do  swear  in  judicial  nominees. 

Ambassador  Schmidt,  you  have  some  members  of  your  family 
and  friends  here.  Would  you  like  to  introduce  them  at  this  point? 

TESTIMONY  OF  JOHN  R.  SCHMIDT,  WASHINGTON,  DC,  TO  BE 
ASSOCIATE  ATTORNEY  GENERAL,  U.S.  DEPARTMENT  OF  JUS- 
TICE 

Mr.  Schmidt.  Yes,  I  would  like  to  very  much.  Several  members 
of  my  family  are  here.  My  wife,  Janet  Gilboy;  my  daughter,  Laura; 
my  brother,  Bob;  and  my  niece,  Kathy  Schmidt,  are  all  here. 

Senator  SiMON.  And  your  daughter  Laura — are  you  skipping 
school  today? 

Mr.  Schmidt.  No. 

Senator  Simon.  No  school  today,  all  right. 

Mr.  Schmidt.  Skipping  sailing  camp  today,  which  maybe  is  hard- 
er to  miss  than  school. 

questioning  by  senator  SIMON 

Senator  SiMON.  All  right. 

You  are  moving  from  a  very  different  kind  of  situation,  negotiat- 
ing GATT,  to  be  the  No.  3  person  at  the  Justice  Department.  Is 
this  in  any  way  going  to  be  a  difficulty  for  you? 

Mr.  Schmidt.  I  don't  think  so.  In  many  ways,  I  am  moving  into 
a  position  which  is  more  like  what  I  was  doing  before  I  went  to  the 
GATT  negotiating  job.  I  was  a  partner  in  a  law  firm,  a  managing 
partner,  involved  in  the  management  of  legal  matters,  practicing 
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law  actively  in  Chicago.  The  GATT  negotiating  job  was,  for  me,  a 
wonderful  experience.  The  ability  to  go  and,  as  Senator  Moseley- 
Braun  indicated,  get  involved  in  something  that  had  been  going  on 
for  a  very  long  time  and  working  with  a  lot  of  other  people,  bring 
it  to  a  successful  conclusion,  was  an  enormously  satisfying  experi- 
ence. 

It  was  a  legal  job  in  the  sense  that  it  was  a  very  complex,  ulti- 
mately legal  document  that  we  were  putting  together.  It  was  also 
a  diplomatic  job,  I  guess  you  would  call  it,  in  dealing  with  rep- 
resentatives of  117  other  countries,  and  for  me  that  was  a  particu- 
lar pleasure  of  the  job,  really,  because  I  had  not  ever  before  had 
the  experience  of  dealing  in  that  kind  of  a  way  with  representatives 
of  other  countries.  So  it  gave  me,  I  think,  a  sense  of  the  world  and 
the  way  the  world  can  sometimes,  at  least,  come  together  and 
produce  a  positive  result.  I  come  away  from  it  with  a  very  positive 
feeling,  but  I  don't  feel  at  all  reluctant  now  to  go  back  into  a  more 
traditionally  legal  job  and  continue  with  that  kind  of  work. 

Senator  Simon.  When  Attorney  General  Reno  was  before  us,  I 
asked  her  whether  she  would  be  engaged  in  partisan  politics,  ap- 
pear at  fundraisers  for  Paul  Simon  or  Joe  Biden  or  anyone  else.  I 
asked  that  because  unlike  the  Secretary  of  Transportation  or  some 
other  post,  the  Attorney  General  is  directly  involved  in  law  enforce- 
ment— FBI,  INS,  other  things.  I  have  asked  the  same  of  the  drug 
czar.  I  have  seen  the  office  of  Attorney  General  abused  politically, 
and  she  pledged  that  she  would  not  use  it  for  partisan  purposes. 

I  don't  think  I  can  ask  the  same  commitment  to  stay  out  of  poli- 
tics of  others  in  the  Justice  Department,  but  if  anyone  asks  you  to 
do  anything  that  you  would  not  feel  comfortable  doing  because  of 
your  position,  how  will  you  respond? 

Mr.  Schmidt.  Well,  the  answer  is  I  won't  do  it.  I  don't  really 
have  difficulty  making  a  similar  pledge  not  to  engage  in  partisan 
political  activity.  I  don't  intend  to  do  it.  When  the  Attorney  General 
announced  my  nomination,  I  said  that  my  own  personal  hero  when 
I  think  about  the  Justice  Department  is  Edward  Levi,  and  I  tend 
to  think  of  him,  I  guess,  partly  because  he  is  a  Chicago  lawyer.  But 
I  think  he  brought  to  the  Justice  Department  the  kind  of  profes- 
sionalism and  independence  and  integrity — he  was  a  Republican,  I 
guess.  I  am  not  even  sure  if  he  was  a  Republican.  He  served  under 
a  Republican  President,  but  he  brought  to  the  Justice  Department 
the  kind  of  independence  and  professionalism  that  I  think  it  should 
have,  and  that  would  be  my  intention  and  my  model  in  serving  in 
the  Justice  Department. 

Senator  Simon.  I  think  that  is  a  good  model.  When  Gerald  Ford 
appointed  Ed  Levi — and  I  assume  they  had  maybe  met  before,  but 
not  much  more  than  that,  it  was  not  the  same  kind  of  Ed  Meese 
relationship  that  an  Attorney  General  has  to  a  President.  No  one 
felt  at  any  point  that  Ed  Levi  was  making  a  decision  for  political 
purposes,  and  I  think  that  is  where  the  Justice  Department  should 
be  and  I  appreciate  that  answer. 

questioning  by  senator  brown 

Senator  Brown.  Thank  you,  Mr.  Chairman.  I  must  say  I  was 
shocked  to  find  that  attorneys  from  Illinois  don't  have  special  con- 
sideration before  the  committee. 
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Mr.  Ambassador,  it  is  nice  to  have  you  here.  We  appreciate  your 
willingness  to  serve.  I  am  grateful  that  there  are  those  in  our  coun- 
try who  are  willing  to  do  it.  I  know  you  will  take  a  substantial  re- 
duction in  pay  that  you  could  be  receiving  for  practicing  law,  par- 
ticularly with  your  experience. 

I  was  concerned  about  the  changes  that  we  recently  allowed  to 
go  into  place  with  regard  to  the  rules  of  civil  procedure.  I  phrase 
it  that  way  because  we  had  to  take  some  affirmative  action  or  the 
changes  would  become  effective.  We  did  not  act,  and  the  changes 
in  rule  11  and  others  took  effect. 

You  will  be  in  a  key  position  within  the  administration  if  you  are 
confirmed.  As  you  know.  Congress  is  taking  a  close  look  at  areas 
where  we  can  address  frivolous  litigation,  potential  abusive  prac- 
tices by  both  sides,  and  the  high  costs  of  legal  work. 

What  are  your  thoughts  in  this  area?  Do  you  have  any  views  on 
what  can  be  done  in  this  area? 

Mr.  Schmidt.  Well,  I  would  say  that  you  really  can't  be  a  partner 
in  a  law  firm  these  days  and  not  be  conscious  of  the  costs  of  civil 
litigation,  and  the  costs,  I  think,  are  not  only  the  out-of-pocket  fi- 
nancial costs,  but  the  burden  of  distraction  and  diversion  of  time 
and  effort  and  energy  away  from  productive  activities  into  the  liti- 
gation process. 

When  I  say  you  can't  avoid  being  conscious  of  it,  I  think  lawyers 
themselves  are  conscious  of  it.  Clients  are  even  more  conscious  of 
it,  and  you  find  in  a  large  law  firm  that  major  corporate  clients  are 
putting  a  lot  of  pressure  on  their  lawyers  to  try  to  figure  out  ways 
to  minimize  those  costs.  There  are,  I  know,  various  efforts  under- 
way to  look  at  the  civil  justice  system  more  generally  and  try  to 
figure  out  ways  to  minimize  those  costs. 

I  don't  have  a  sense  that  there  is  any  single  magic  solution  that 
is  going  to  suddenly  and  radically  change  that  system.  I  think 
there  are  ideas  around  and  things  that  people  are  doing  that  are 
helpful.  I  think  some  of  the  ideas  in  the  area  of  alternative  dispute 
resolution  are  helpful.  I  have  seen  myself  situations  where  arbitra- 
tion processes,  for  example,  can  be  used  to  get  a  much  faster  and 
cheaper  and  good  result  than  would  have  been  true  if  you  went 
through  a  full-scale  court  process. 

I  think  some  of  the  mechanisms  that  have  been  put  in  place  in 
certain  places  to  try  to  take  an  early  look  at  the  possible  settlement 
of  cases  so  that  you  can  potentially  settle  early  on  rather  than 
waiting  until  the  eve  of  trial  after  there  has  been  an  already  large 
diversion  of  time  and  resources  into  the  process — we  had  a  couple 
of  cases  in  which  I  had  some  involvement  where  the  mini-trial 
process,  the  summary  trial  process — where  instead  of  going 
through  an  entire  court  process  with  evidence  being  presented,  sub- 
ject to  all  the  formal  rules  of  evidence,  lawyers  went  in  and  in  a 
quite  abbreviated  process  presented  their  cases  to  a  jury,  which 
then  came  back  with  a  verdict  which  was  not  binding,  but  which 
resulted  in  at  least  one  case  in  a  quick  settlement,  and  in  another 
case  the  impact  wasn't  so  immediate. 

But  I  think  devices  like  that  can  be  helpful,  and  I  think  one 
thing  that  has  struck  me  over  the  years  is  how,  even  within  a  par- 
ticular court  system,  different  judges  seem  to  have  differing  capac- 
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ities  to  move  their  dockets  along  and  do  it  in  a  way  that  is  rel- 
atively expeditious  and  cheaper. 

I  remember  for  a  long  time  in  Chicago  we  had  a  Federal  district 
judge  who  was  almost  legendary  for  his  ability  to  move  his  cases 
along.  Other  judges  would  literally  go  to  school  and  go  over  and 
talk  to  him  and  try  to  get  an  idea  of  how  he  would  do  it. 

I  think  some  of  the  procedures  that  have  been  put  in  place 
through  the  Civil  Justice  Reform  Act  to  have  each  district  look  at 
its  processes  and  sort  of  see  what  may  work,  and  then  look  at  those 
and  see  which  of  those  might  be  spread  out  and  used  nationally, 
offers  some  promise. 

I  think  there  are  some  good  ideas  around  there,  and  I  think  to 
the  extent  the  processes  can  be  put  in  place  to  make  them  gen- 
erally known  and  let  judges  and  others  know  what  they  are,  I 
think  those  sorts  of  things  can  help.  None  of  that  is  a  simple  an- 
swer to  your  question.  I  think  it  is  a  real  problem  and  I  think  it 
has  just  got  to  be  worked  at. 

Senator  Brown.  I  know  the  previous  administration  made  alter- 
native dispute  resolution,  and  specifically  arbitration,  a  policy  for 
the  Justice  Department.  Is  that  sort  of  alternative  of  interest  to 
you?  Is  it  something  you  have  looked  into? 

Mr.  Schmidt.  Well,  it  is  of  interest  to  me.  I  think  you  are  prob- 
ably aware — my  understanding  is  the  Attorney  General  has  a  task 
force  now  in  place  which  is  looking  at  the  issue  of  civil  justice  re- 
form and  trying  to  look,  in  part,  at  the  question  of  what  can  the 
Justice  Department  do  itself,  because,  as  you  say,  it  is  the  largest 
litigating  agent  in  the  world,  and  then  beyond  that  what  can  it  do 
to  propose  changes  elsewhere. 

I  think  issues  like  alternative  dispute  resolution  are,  I  think,  al- 
ready an  active  part  of  that  discussion,  and  the  answer  is  yes.  I 
would  personally  be  very  interested  in  seeing  to  it  that  those  kinds 
of  alternatives  are  looked  at  in  a  serious  way. 

Senator  Brown.  One  last  question.  I  want  to  lay  out  a  problem 
for  you,  and  I  don't  expect  you  to  respond  to  the  specifics  of  the 
problem  because  you  haven't  had  an  opportunity  to  look  at  it. 

Five  of  our  cities  in  Colorado  have  recently  had  what  I  think  is 
fairly  described  as  a  nightmare.  Without  any  basis  in  law,  the  For- 
est Service  has  refused  or  delayed  the  renewal  of  the  cities'  permits 
for  using  public  ground  for  their  reservoirs.  The  reservoirs  are  used 
to  store  drinking  water  and  the  permits  are  needed  to  cross  public 
ground  to  get  it  to  the  cities.  With  37  percent  of  the  State  owned 
by  the  Federal  Government,  it  is  difficult  to  have  any  water  project 
that  does  not  cross  Federal  ground. 

Most  of  the  permits  existed  prior  to  the  existence  of  the  Forest 
Service.  The  Forest  Service  has  decided  that  they  would  like  the 
cities  to  give  them,  without  compensation,  a  portion  of  the  water 
in  the  reservoirs.  Everyone  would  like  water  in  Colorado.  We  are 
an  extremely  dry  State,  so  it  is  understandable  how  someone  would 
want  that  asset. 

It  costs  millions  of  dollars  for  the  cities  to  appeal  the  denial  of 
the  permit  through  the  courts,  and  the  Forest  Service  knows  it. 
The  attorneys  available  to  the  Forest  Service  don't  come  out  of 
their  budget  and  don't  cost  the  Forest  Service  anything.  Even 
though  they  know  there  is  no  legal  basis  for  them  to  deny  the 


221 

reissuance  of  the  permits,  they  have  refused  thus  far  to  renew  the 
permits  in  an  effort  to  extort  water  from  these  communities. 

One  community  has  already  given  in.  They  simply  didn't  have 
the  money  to  fight  it  in  court,  so  the  city  gave  the  Federal  Govern- 
ment about  a  fourth  of  their  water.  The  community  was  so  small 
they  simply  didn't  have  the  money  to  fight  it. 

Another  community,  I  think  perhaps  the  most  environmentally 
conscious  community  in  the  Nation,  Boulder,  CO,  has  already  spent 
over  $750,000  in  attorneys'  fees  and  they  are  not  in  court  yet.  An- 
other spent  $500,000. 

I  appreciate  that  you  would  want  to  investigate  as  to  whether  or 
not  my  representation  that  there  is  no  legal  basis  to  deny  the  per- 
mits is  an  appropriate  one  or  not,  but  the  question  that  it  raises 
is  this:  If  you  are  satisfied  that  the  Government  doesn't  have  a 
sound  case,  would  you  provide  legal  services  for  the  purposes  of  ex- 
torting the  settlement? 

Mr.  Schmidt.  Well,  Senator,  if  you  put  the  question  that  way,  I 
suppose  the  answer  is  no.  I  am  certainly  not  going  to  be  engaged 
in  extortion  of  any  kind,  or  support  actions  by  a  Federal  agency 
that  I  thought  represented  some  sort  of  deliberate  abuse  of  power. 

As  you  indicate,  I  know  nothing  about  the  particular  facts.  My 
guess  is  the  Forest  Service  would  have  a  somewhat  different  ver- 
sion of  them,  but  it  is  certainly  true  that  Government  agencies 
should  not  do  things  which  they  know  are  in  violation  of  the  law, 
and  if  they  do  things  that  they  know  are  in  violation  of  the  law  in 
order  to  try  to  force  other  people  to  do  something,  then  that  would 
make  it  all  the  more  objectionable.  But  it  would  turn,  I  think,  on 
a  judgment  about  the  facts  and  whether  that  was,  in  fact,  what 
was  happening  in  that  case. 

Senator  Brown.  Sure,  and  I  appreciate  that  you  properly  condi- 
tion that  on  an  observation  of  it  and  I  understand  that  there  are 
two  sides.  I  might  note,  though,  that  the  Forest  Service  has  never 
provided  a  legal  basis  on  which  they  base  their  denial.  It  has  sim- 
ply been  raw  power.  From  my  point  of  view,  this  activity  by  the 
Forest  Service  is  contrary  to  every  concept  of  legal  ethics. 

Frankly,  my  hope  is  that  you  would  feel  strongly  about  the  ethics 
or  lack  of  ethics  involved.  If  you  come  to  the  conclusion  that  they 
don't  have  a  sound  legal  basis,  I  hope  you  would  act  accordingly. 

Thank  you,  Mr.  Chairman. 

Senator  Simon.  Senator  Thurmond. 

QUESTIONING  BY  SENATOR  THURMOND 

Senator  THURMOND.  Thank  you,  Mr.  Chairman. 

Mr.  Schmidt,  we  are  glad  to  have  you  with  us.  Mr.  Schmidt,  re- 
cently the  Democrats  found  it  necessary  to  again  postpone  consid- 
eration of  the  crime  conference  report.  By  all  accounts,  the  crime 
bill's  delay  is  due  to  the  so-called  Racial  Justice  Act.  This  provision 
in  the  House-passed  crime  bill  would  effectively  abolish  the  death 
penalty  at  the  Federal  and  State  levels  by  establishing  the 
unachievable  quota-based  system  of  capital  punishment  which  re- 
lies on  statistics  while  discounting  the  underlying  facts  of  an  indi- 
vidual case. 

The  Supreme  Court  has  rejected  the  premise  of  the  so-called  Ra- 
cial Justice  Act  that  statistics  from  other  cases  can  reliably  and 
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fairly  be  used  to  infer  whether  capital  punishment  is  being  imposed 
in  a  racially  discriminatory  manner  in  any  particular  case. 

My  question  to  you  is  two-fold.  Why  has  the  Department  of  Jus- 
tice not  taken  a  clear  position  on  this  provision?  And,  second,  if 
confirmed,  what  position  will  you  advocate  on  this  matter? 

Mr.  Schmidt.  Well,  the  answer  to  the  first  question  is  I  am  not 
yet  in  a  position  to  be  a  spokesman  for  the  Department  of  Justice, 
so  I  think  you  really  need  to  direct  that  to  them.  I  am  not  sure  the 
premise  is  entirely  correct  that  they  haven't  taken  a  position.  Cer- 
tainly, my  sense  is  that  the  Department  of  Justice  is  certainly  in- 
volved in  that  process,  but  exactly  what  positions  and  with  what 
specificity  they  have  been  taken,  I  honestly  don't  know. 

As  far  as  my  own  view  of  it,  as  I  indicated  to  you  when  we  talked 
the  other  day,  I  happen  to  support  the  death  penalty.  I  think  that 
it  is  appropriate  in  certain  kinds  of  cases,  and  so  I  would  not  sup- 
port something  that  I  thought  would  impair  or  make  it  impossible 
to  administer  and  apply  the  death  penalty  in  appropriate  cases. 

On  the  other  hand,  I  believe,  as  I  think  most  people  do,  that  the 
death  penalty  ought  not  to  be  applied  in  a  manner  that  reflects  ra- 
cial bias  or  discrimination,  and  exactly  how  you  work  that  issue 
through,  I  guess  I  am  not  in  a  position  to  give  you  real  guidance 
at  this  point.  I  hope  very  much  that  it  gets  resolved.  I  don't  think 
it  should  stand  in  the  way  of  a  crime  bill  that,  to  the  extent  I  know 
about  it,  and  I  know  about  certain  provisions  of  it,  I  think  can  be 
very  positive  in  terms  of  seriously  addressing  the  problem  of  crime 
in  this  country. 

But  beyond  recognizing  that  in  my  case,  at  least,  there  are  con- 
flicting interests  there  because  I  do  think  in  appropriate  cases  the 
death  penalty  is  just,  on  the  other  hand  I  think  we  do  need  to  be 
sure  that  it  is  not  applied  in  a  manner  which  is  reflective  of  racial 
discrimination  or  bias.  I  think  those  are  the  issues  and  I  think  it 
has  to  be  worked  through  and  I  hope  it  will  be  in  a  way  that  will 
make  it  possible  for  the  crime  bill  to  move  forward. 

Senator  Thurmond.  We  need  a  crime  bill  bad,  and  if  this  stands 
in  the  way  of  getting  a  crime  bill,  I  presume  you  would  favor  tak- 
ing it  out,  wouldn't  you? 

Mr.  Schmidt.  Well,  I  am  not  here  to  offer  legislative  judgments 
or  to  take  positions  for  the  administration  on  that  issue.  I  think  at 
this  point,  certainly,  the  hope,  and  my  sense  is  the  hope  of  those 
who  are  participating  in  the  conference  committee  is  that  the  issue 
can  be  worked  out. 

Senator  THURMOND.  It  is  ridiculous,  though,  to  talk  about  trying 
a  case  on  other  than  the  facts  of  the  case.  The  facts  of  each  case 
should  determine  the  results,  shouldn't  they? 

Mr.  Schmidt.  Well,  I  am  not  sure 

Senator  Thurmond.  You  wouldn't  go  back  and  determine  wheth- 
er so  many  whites  or  blacks  or  other  people  have  been  convicted 
in  capital  cases  based  on  statistics.  The  fair  way  to  do  it  is  to  get 
the  facts  of  each  case  and  try  the  case  on  those  facts,  isn't  it? 

Mr.  Schmidt.  Well,  there  certainly  are  circumstances  where  we 
look  at  patterns  and  practices  in  deciding  what  we  believe  has  hap- 
pened in  particular  cases,  so  there  is  nothing  inherently  startling 
about  the  idea  that  you  might  look  at  a  pattern  of  behavior  in  try- 
ing to  make  a  judgment  in  a  particular  case.  So  I  don't  think  I 
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would  agree  with  you  that  one  could  establish  some  sort  of  absolute 
rule  and  say  that  as  a  matter  of  principle  one  would  never  look  be- 
yond a  particular  case.  That  is  really  about  as  far  as  I  can  go 
in 

Senator  Thurmond.  Speaking  about  a  pattern,  that  might  apply 
to  fair  housing,  but  it  wouldn't  apply  to  a  capital  case.  The  facts 
of  each  case  ought  to  determine  it  and  not  what  others  have  done 
in  the  past. 

Mr.  Schmidt.  Well,  in  a  sense 

Senator  Thurmond.  If  you  were  going  to  be  tried,  wouldn't  you 
want  to  be  tried  on  the  facts  of  that  particular  case? 

Mr.  Schmidt.  Yes.  I  guess  the  difficulty  is  how  you  provide  as- 
surance that  it  is,  in  fact,  the  facts  of  that  case,  as  opposed  to  the 
racial  identity  of  the  defendant,  or  possibly  the  victim,  that  has  de- 
termined the  outcome.  I  think  everyone  would  agree 

Senator  Thurmond.  What  difference  does  it  make  as  to  the  ra- 
cial identity? 

Mr.  Schmidt.  It  shouldn't  make  any 

Senator  Thurmond.  The  facts  of  each  case  ought  to  determine 
the  outcome  of  the  case. 

Mr.  Schmidt.  I  think  I  agree  with  you  on  that,  and  that,  in 
fact 

Senator  Thurmond.  Well,  that  is  what  I  wanted  to  know. 

Now,  Mr.  Schmidt,  the  Immigration  and  Naturalization  Service 
is  seeking  to  increase  the  number  of  border  guards  along  the  bor- 
der. The  U.S.  Grovernment  is  also  improving  the  existing  physical 
barriers  along  the  border.  Do  you  think  the  U.S.  Government 
should  reimburse  the  States  for  the  costs  they  incur  which  result 
from  illegal  aliens? 

Mr.  Schmidt.  Well,  I  think  the  policy  which  has  already  been 
laid  down  by  statute  is  that  there  should  be  reimbursement  for  the 
costs  of  incarcerating  illegal  aliens  who  are  in  the  State  prison  sys- 
tem, subject  to  the  availability  of  funds.  The  statute  itself,  I  think, 
makes  that  reference.  It  is  a  funding  issue,  and  I  think  the  policy 
of  this  administration,  as  I  understand  it,  is  to  go  as  far  as  the 
available  funds  will  allow  in  providing  for  that  kind  of  reimburse- 
ment. 

Senator  THURMOND.  Mr.  Schmidt,  another  issue  concerns  illegal 
aliens  who  have  been  convicted  of  crimes  here  in  the  United  States. 
These  illegal  aliens  represent  an  increasing  percentage  of  both  Fed- 
eral and  State  prison  populations.  What  is  your  perspective  on  the 
response  of  the  Federal  Government  to  the  increasing  number  of  il- 
legal aliens  who  have  been  convicted  of  crimes  here  in  the  United 
States? 

Mr.  Schmidt.  Well,  to  the  extent  it  is  an  issue  of  the  financial 
burden  placed  upon  the  States,  I  think  I  would  reiterate  what  I 
just  said.  My  understanding  is  the  administration  has  been  at- 
tempting to  come  up  with  maximum  possible  reimbursement  to  the 
States  for  those  costs.  It  does  become  an  issue  of  available  funding. 

I  think  there  are  some  particular  efforts.  I  guess  States  like  Flor- 
ida have  instituted  policies  where  they  are  proceeding  through  a 
process  of  granting  early  pardon  or  release  to  State  prisoners  who 
are,  in  fact,  illegal  aliens  who  have  been  convicted  to  release  those 
people  and  then  immediately  go  through  the  process  of  deporting 
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them,  and  taking  them  back  to  their  countries  of  origin.  The  Immi- 
gration Service  is  cooperating  with  those  efforts,  so  the  extent  that 
can  be  done,  it  Hmits  that  burden  to  some  extent. 

Senator  Thurmond.  Mr.  Schmidt,  health  care  reform  remains  a 
highly  volatile  subject  among  the  American  public.  Within  this  on- 
going debate  are  important  questions  of  antitrust  law.  Last  Novem- 
ber, Senator  Hatch  and  I  introduced  S.  1658,  the  Health  Care  Anti- 
trust Improvements  Act,  which  seeks  to  provide  greater  clarity  and 
certainty  in  order  to  reduce  the  cost  of  complying  with  antitrust 
laws. 

What  is  your  view  on  whether  there  could  be  improvements 
made  in  the  antitrust  laws  as  they  apply  to  health  care? 

Mr.  Schmidt.  I  don't  really  know  enough  about  the  specifics  of 
that  particular  proposed  legislation  to  comment  on  it.  I  know  that 
the  Antitrust  Division  itself  has  focused  on  the  issue  of  applying 
the  antitrust  laws  to  the  health  care  area  and  has  come  up  with 
a  set  of  guidelines  which  I  think  have  been  generally  well  received 
in  providing  greater  certainty  and  predictability  to  the  industry. 

I  think  that  that  seems  to  me  from  what  I  know  to  have  been 
a  useful  effort,  and  I  think  if  more  efforts  along  those  lines  are 
needed  to  provide  a  degree  of  certainty  and  predictability,  then  I 
would  be  in  favor  of  that  and  would  want  to  work  actively  to  try 
to  achieve  that. 

Senator  Thurmond.  Mr.  Schmidt,  recently  the  Equal  Employ- 
ment Opportunity  Commission  proposed  guidelines  on  harassment 
in  the  workplace  which  would  forbid  religious  harassment.  These 
guidelines  have  received  a  great  deal  of  criticism  based  on  the  con- 
cern that  employers  will  ban  all  forms  of  religious  expressions  in 
the  workplace.  Many  argue  that  mandating  a  religion-free  work- 
place would  violate  an  employee's  right  of  religious  freedom. 

What  are  your  views  on  this  subject? 

Mr.  Schmidt.  I  have  to  say  that  I  am  aware  of  the  discussion, 
but  I  am  not  at  all  familiar  with  the  specifics  of  what  is  in  those 
proposed  EEOC  guidelines.  So  I  really  would  just  have  to  say  that 
I  can  acknowledge  and  see  the  interests  that  are  at  stake.  On  the 
one  hand,  we  don't  want  employees  subjected  to  discrimination  on 
religious  grounds.  On  the  other  hand,  we  don't  want  to  inhibit 
what  would  otherwise  be  acceptable  forms  of  religious  expression 
in  the  workplace. 

So  I  think  whatever  guidelines  are  promulgated  should  reflect 
those  concerns,  but  I  don't  have  any  specific  judgment  about 
whether  the  guidelines  that  have  been  proposed  so  far  do  that  or 
whether  there  are  changes  that  are  needed  in  order  to  accomplish 
those  objectives. 

Senator  Thurmond.  Thank  you,  Mr.  Schmidt.  Thank  you,  Mr. 
Chairman. 

Senator  Simon.  Senator  Grassley. 

QUESTIONING  BY  SENATOR  GRASSLEY 

Senator  Grassley.  Thank  you  very  much,  Mr.  Chairman. 

You  probably  don't  know  this,  but  I  have  had  a  longstanding  in- 
terest in  the  role  of  the  American  Bar  Association  in  the  process 
of  selecting  judges.  The  Clinton  administration,  I  think,  has  contin- 
ued the  practice  of  seeking  the  ABA's  evaluation  of  its  nominees. 
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What  information  does  the  administration  get  from  an  ABA  eval- 
uation, as  you  see  it? 

Mr.  Schmidt.  I  am  not  in  a  position  to  answer  that  with  respect 
to  any  current  activity  by  the  administration.  I  can  go  back  histori- 
cally. My  own  most  active  period  of  involvement  with  Federal  judi- 
cial nominations  was  back  in  the  mid-1970's  in  the  period  when  I 
was  president  of  the  bar  association  that  Senator  Moseley-Braun 
was  referring  to.  At  that  time,  Senator  Percy  was  the  senior  Repub- 
lican Senator  from  Illinois,  and  so  had  the  effective  nominating 
power  with  respect  to  Federal  judges  both  on  the  district  court  and 
the  court  of  appeals. 

He  made  what  I  thought  then,  and  continue  to  believe,  were  one 
of  the  most  remarkable  series  of  appointments  to  the  Federal  court 
that  we  have  ever  seen  anywhere.  He  did  rely  on  the  American  Bar 
Association,  as  did  the  administration  in  those  days.  He  also  relied 
on  other  bar  associations  and  really  sought  through  a  variety  of 
sources  to  get  to  the  point  where  he  could  pick  someone  that  he 
thought  was  absolutely  an  outstanding  nominee.  That  is  a  histori- 
cal answer,  but  it  is  not  an  answer  in  terms  of  what  the  current 
administration  does. 

Senator  Grassley.  That  is  the  process  that  an  individual  Sen- 
ator can  use  in  coming  up  with  a  name  to  submit  to  the  White 
House.  Then  the  White  House,  somewhere  along  the  line,  presents 
the  individual's  name  to  the  ABA.  Well,  maybe  I  can  still  ask  ques- 
tions along  this  line  because  part  of  it  is  in  regard  to  what  previous 
administrations  did,  both  Reagan  and  Bush.  The  ABA  received  the 
names  of  the  prospective  nominees  before  the  nominee  was  selected 
by  the  White  House.  Do  you  know  when  the  Department  makes  the 
names  available  to  the  ABA?  Is  it  before  or  after  the  White  House 
makes  its  selection? 

Mr.  Schmidt.  No,  I  don't  know. 

Senator  Simon.  If  the  Chair  could  respond,  this  administration 
follows  the  same  practice  as  the  preceding  administrations.  We 
submit  a  name  to  the  White  House  and  then  the  White  House  sub- 
mits that  to  the  bar  association. 

Senator  Grassley.  Well,  then  maybe  you  could  help  as  I  go  on 
here.  Senator. 

Senator  Brown.  Shall  we  have  the  chairman  sworn?  [Laughter.] 

Senator  Grassley.  The  reason  I  ask  is  that  the  way  it  worked 
under  Reagan  and  Bush,  is  that  effectively  the  ABA  held  veto 
power.  If  the  ABA  evaluated  somebody  whose  name  they  were 
given  before  they  were  nominated,  and  if  the  evaluation  came  back 
"not  qualified,"  the  individual  was  not  nominated.  In  other  words, 
the  ABA  effectively  had  a  veto  over  Republican  nominees. 

Now,  I  understand  that  the  Senate  Judiciary  Committee  is  about 
to  proceed  with  a  confirmation  hearing  for  a  nominee  evaluated 
"not  qualified."  This  would  be  the  first  of  President  Clinton's  judi- 
cial nominees  with  such  a  rating.  How  would  you  advise  the  Judici- 
ary Committee  to  proceed  on  nominations  where  the  ABA  has 
found  a  nominee  to  be  not  qualified?  Should  we  ignore  the  evalua- 
tion, just  as  the  administration  appears  to  be  ignoring  it? 

Mr.  Schmidt.  Well,  I  don't  know  anything  about  that  particular 
case.  I  didn't  actually  know  that  that  case  existed.  I  guess  my  gen- 
eral reaction  is  that  I  would  be  reluctant  to  see  any  private  associa- 
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tion,  even  one  that  is  as  generally,  I  think,  honorable  and  worth- 
while in  its  intentions  as  the  American  Bar  Association,  given  an 
actual  veto  over  the  decisions  of  public  officials. 

I  do  recall — and  again  I  am  speaking  from  the  history  of  20  years 
ago  in  the  days  when  I  was  involved  with  Senator  Percy — that 
there  were  some  circumstances  where  the  American  Bar  Associa- 
tion had  particular  rules,  in  some  cases  rather  rigid  rules,  that 
they  applied.  I  can't  remember  for  a  fact  whether  any  nomination 
ever  went  forward  without  their  approval  at  that  time,  but  cer- 
tainly there  were  cases  where  it  was  a  struggle  to  get  them  to  ap- 
prove nominees  that  have  subsequently  been  generally  acclaimed. 

So  I  guess  my  general  instinct  is  that  one  should  accept  anyone's 
evaluation  for  what  it  is  worth  and  make  a  judgment  about  it,  and 
in  most  circumstances  I  would  think  American  Bar  Association 
Federal  judiciary  committee  judgments  are  worth  some  serious  at- 
tention. But  whether  you  should  have  an  actual  veto  and  get  into 
a  position  where  a  private  association  has  that  kind  of  control  over 
the  public  processes,  that  personally  would  make  me  somewhat  un- 
easy. To  the  extent  that  was  actually  the  policy  in  a  formal  sense 
and  I  was  aware  of  it  in  those  earlier  administrations,  it  made  me 
somewhat  uneasy  then. 

Senator  Grassley.  Well,  if  we  were  going  to  ignore  it,  I  suppose 
it  could  raise  the  question,  why  bother  with  it  in  the  first  place. 
Should  the  ABA  continue  to  have  this  very  special  role  in  the  judi- 
cial nominating  process?  I  guess  maybe  I  would  even  be  as  encom- 
passing as  you  are.  Should  any  sort  of  association  have  that  much 
power  over  a  nominee  in  any  department  of  government?  I  mean, 
obviously,  the  Farm  Bureau  doesn't  have  control  over  who  is  being 
Secretary  of  Agriculture,  but  they  are  another  association  just  like 
the  ABA  is. 

Mr.  Schmidt.  Well,  there  are  a  lot  of  gradations  between  giving 
someone  a  veto  and  on  the  other  hand  thinking  that  they  have  a 
useful  role  in  the  process.  My  general  feeling  is  that  the  ABA  role 
in  the  process  has  been  useful.  I  certainly  believe  that  has  been 
true  with  respect  to  selection  of  Federal  judicial  nominees  that  I 
have  been  directly  involved  with  in  Chicago,  and  I  would  have  a 
general  sense  that  nationally  that  has  been  true  as  well. 

So  I  guess  I  would  answer  it  by  saying  I  would  be  inclined  to 
think  the  ABA  should  have  an  important  and  ongoing  role  in  the 
process.  Whether  they  should  have  an  ultimate  veto  which  would 
make  it  somehow  impossible  or  objectionable  to  move  forward  in  a 
case  where  others  exercising  their  own  reasonable  judgment  came 
to  a  conclusion  different  from  theirs,  I  would  be  uneasy  about  going 
that  far. 

Senator  Grassley.  Well,  I  probably  would  disagree  with  you  to 
that  extent.  I  have  even  suggested  that  they  not  have  a  role  be- 
cause I  saw  that  role,  I  think,  being  misused  for  political  purposes 
in  the  12  years  prior  to  this  administration.  I  have  also  seen  four 
judges  who  were  sent  up  here  in  the  Carter  administration  deemed 
not  qualified.  Three  of  those  four  were  approved.  I  think  they  went 
on  to  serve  with  distinction.  One  in  my  State,  Judge  Donald 
O'Brien,  went  on  to  serve  with  distinction  and  now  is  going  to  take 
senior  status. 
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So  I  don't  know  whether  it  serves  a  good  role.  I  beheve  that  I 
have  great  confidence  in  our  own  investigative  staff  as  a  committee 
to  do  that  work.  I  just  wondered  if  you  would  be  willing  to  under- 
take some  sort  of  examination  of  the  role  of  the  ABA  and  report 
back  to  the  Senate  Judiciary  Committee  maybe  before  we  would 
adjourn  this  fall — I  would  think  4  months  would  be  a  long  enough 
period  of  time  to  do  that — and  make  some  sort  of  judgment  on  the 
viability  of  the  ABA  in  this  process. 

Mr.  Schmidt.  Well,  Senator,  the  selection  of  Federal  judges  is 
not  really  directly  within  the  area  of  the  Attorney  General's  office 
that  will  be  the  responsibility  of  the  Associate  Attorney  General.  So 
I  think  it  would  be  inappropriate  for  me  to  start  making  commit- 
ments of  that  kind.  I  can  certainly  pass  on  that  thought  to  the  At- 
torney General  and  see 

Senator  Grassley.  Well,  why  don't  you  pass  it  on  and  then  try 
to  have  her  give  some  indication  in  the  next  few  days  of  what  her 
intentions  might  be  along  that  line?  Would  you  do  that? 

Mr.  Schmidt.  Well,  I  can  certainly  pass  it  on. 

Senator  Grassley.  Well,  then  let  me  say  to  whoever  follows 
these  nominations  through  the  process  that  I  would  hope  they 
could  get  a  response  to  us  in  a  few  days.  I  guess  besides  asking  you 
to  pass  it  on,  I  will  also  write  Attorney  General  Reno  as  well  about 
it,  since  you  don't  feel  it  is  in  your  area  to  comment. 

On  another  matter,  earlier  this  year — and  I  am  not  talking  about 
the  specific  case  that  I  am  going  to  bring  up;  this  is  just  an  exam- 
ple. In  January  or  February,  I  was  trying  to  get  information  from 
the  Pentagon,  specifically  a  copy  of  a  report  from  the  inspector  gen- 
eral regarding  a  general  in  the  Air  Force  who  was  coming  up  for 
promotion  and  Senate  confirmation.  I  was  denied  access  to  the  IG 
report  because  I  was  simply  one  Member  of  Congress  and  not  a 
committee  chairman  or  a  ranking  member. 

The  Secretary  of  the  Air  Force — actually,  it  was  her  lawyer — 
cited  some  Department  of  Justice  policy  statements  on  the  Freedom 
of  Information  Act.  One  happened  to  be  dated  in  1980  and  the 
other  one  in  1984,  so  they  cover  both  a  Democrat  and  a  Republican 
administration.  They  articulated  a  Justice  policy  to  refuse  to  honor 
requests  by  a  single  Member  of  Congress  for  information.  Both  of 
these  directives  rejected  a  1979  court  case,  which  happens  to  be  the 
Murphy  case,  and  I  don't  expect  you  to  know  about  it,  but  it  more 
or  less  said  that  a  single  Member  of  Congress  is  entitled  to  infor- 
mation that  might  be  otherwise  within  the  exemption  of  FOIA. 

Does  this  continue  to  be  the  policy  of  the  Clinton  administration, 
and  if  you  don't  know,  would  you  follow  up  and  get  me  the  informa- 
tion back? 

Mr.  Schmidt.  The  answer  is  I  don't  know,  but  I  will  be  glad  to 
find  out  and  let  you  know. 

Senator  GRASSLEY.  OK.  Then  my  last  question — and  I  am  not 
going  to  be  as  specific  on  this  as  we  were  in  my  office.  I  want  to 
speak  about  the  general  policy.  I  think  it  would  be  inappropriate 
to  speak  about  a  specific  individual. 

When  we  met,  we  discussed  the  U.S.  Trustee  Program  and  the 
nonpolitical  nature  of  this  program,  and  that  has  been,  I  believe, 
a  true  characterization  of  the  program  since  its  inception  in  the 
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late  1970's  of  having  the  people  appointed  being  nonpolitical  ap- 
pointments, at  least  in  the  sense  of  carrying  people  over. 

Do  you  know  if  individuals  who  have  served  in  a  professionally 
competent  manner  will  be  reappointed  by  the  Clinton  administra- 
tion, or  does  the  administration  intend  to  replace  every  trustee 
whose  term  expires  regardless  of  the  record  of  performance? 

Mr.  Schmidt.  My  understanding  is  that  the  intention  is  to  evalu- 
ate on  the  merits  the  issue  of  reappointment  and  appoint  whoever, 
whether  it  is  the  current  incumbent  or  an  alternative,  if  there  are 
alternatives,  is  regarded  as  the  person  who  is  best  able  to  carry  out 
that  function. 

Senator  Grassley.  I  thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

Senator  SiMON.  We  thank  you. 

One  final  important  last  question,  Mr.  Ambassador.  Once  you  are 
confirmed,  do  we  refer  to  you  as  General  or  Ambassador?  Which 
will  you  prefer? 

Mr.  Schmidt.  I  think  just,  for  my  friends,  John,  and  for  others 
"Mr."  will  be  fine. 

Senator  SiMON.  We  wish  you  the  very  best.  I  hope  we  can  act 
quickly.  There  is  a  remote  possibility  we  could  act  even  before  we 
recess.  That  is  unlikely,  but  there  is  a  possibility  of  that. 

Dean  Calabresi,  would  you  stand  and  raise  your  right  hand?  Do 
you  swear  that  what  you  are  about  to  testify  to  will  be  the  truth 
and  the  whole  truth,  so  help  you  God? 

Mr.  Calabresi.  I  do. 

Senator  SiMON.  Do  you  have  members  of  your  family  you  would 
like  to  introduce? 

TESTIMONY  OF  GUIDO  CALABRESI,  WOODBRIDGE,  CT,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  SECOND  CIRCUIT 

Mr.  Calabresi.  I  do  indeed.  My  wife,  Anne,  is  here;  our  daugh- 
ter, Bianca;  and  our  son,  Massimo.  Our  second  daughter  is  a  medi- 
cal resident  and  is  on  call  today  in  Boston  and  could  not  be  here 
and  asked  to  give  her  greetings  to  the  committee. 

QUESTIONING  BY  SENATOR  SIMON 

Senator  Simon.  Well,  we  welcome  you  just  as  we  welcomed  the 
Schmidt  family  here. 

First  of  all,  the  witnesses  who  testified,  the  one  Member  of  the 
House  and  the  three  Senators,  were  a  powerful  tribute  to  you,  and 
your  record  is  a  distinguished  one.  You  served  as  a  law  clerk  to 
Justice  Black.  I  heard,  I  think  it  was  Senator  Lieberman  refer  to 
your  comment  about  Judge  Higginbotham,  and  I  think  one  of  the 
misfortunes  of  this  era  is  that  Judge  Higginbotham  wasn't  on  the 
U.S.  Supreme  Court.  I  am  a  Leon  Higginbotham  fan.  I  also  **emem- 
ber  your  testifying  for  Justice  Clarence  Thomas.  I  see  quite  a  philo- 
sophical chasm  that  you  have  bridged  there.  Would  you  care  to 
comment  on  that? 

Mr.  Calabresi.  I  think  that  judicial  selections.  Senator,  should 
be  based  on  ability.  I  think  that  each  administration  has  a  right 
to  select  people  who  have  their  point  of  view,  but  once  that  is  said, 
I  think  ability  is  the  crucial  issue  and  that  people  who  have  shown 
that  ability  in  different  parts  of  the  legal  system — some  in  politics 
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like  Justice  Black,  some  on  the  bench,  some  in  the  administration, 
some  even  in  academe,  are  all  qualified  in  different  ways,  and  if 
the  administration  picks  people  of  quality,  then  they  should  be  con- 
firmed. 

Senator  SiMON.  Philosophy  obviously  does  enter  into  consider- 
ation, though  much  less  so  when  you  are  nominated  for  a  district 
judgeship  or  for  the  appellate  court.  If  you  feel  strongly  on  an  issue 
and  the  Supreme  Court  has  decided  in  another  direction  on  a  5-to- 
4  vote,  how  will  Judge  Calabresi  handle  things? 

Mr.  Calabresi.  I  will  follow  the  Supreme  Court.  That  is  my  job, 
and  if  I  could  not  do  it  I  wouldn't  be  here  today. 

Senator  Simon.  I  checked,  and  looking  in  your  background  here 
I  learned  about  Mor/s  Association  and  other  things  I  have  never 
heard  of  before,  including  the  Oquossoc  Angling  Association,  which 
I  note  says  there  are  22  members;  6  are  women,  1  is  Jewish,  no 
racial  minorities.  If  a  racial  minority  purchased  a  membership,  or 
I  don't  know  how  you  acquire  membership,  would  that  be  a  prob- 
lem in  that  organization? 

Mr.  Calabresi.  It  would  be  no  problem  in  that  organization.  I 
have  been  pleased  to  have  guests  of  racial  minorities,  and  I  would 
hope  that  there  would  be  someone  who  would  want  to  fish  there 
because  that  would  be  very  nice. 

Senator  SiMON.  Generally,  the  Supreme  Court  has  considered 
legislative  history  when  they  have  looked  into  questions  where 
there  is  less  than  certainty.  There  is  one  member  of  the  Court, 
however,  who  believes  we  should  just  ignore  legislative  history.  Do 
you  have  any  reflections  on  that? 

Mr.  Calabresi.  I  think  the  job  of  a  judge  is  to  follow  what  the 
legislature  intended.  The  English  had  an  interesting  way  of  putting 
it.  A  statute  was  usually  there  to  cure  a  mischief  of  some  sort.  A 
judge  should  try  the  very  best  he  or  she  can  to  figure  out  what  it 
was  that  the  legislature  intended.  Language  is  where  one  starts. 
Jerome  Frank,  a  great  judge,  said,  I  do  not  look  to  the  legislative 
history  only  if  the  language  is  ambiguous — I  am  sorry;  he  said  the 
opposite — I  do  not  look  to  the  language  only  if  the  legislative  his- 
tory is  ambiguous. 

You  start  with  language,  but  once  you  get  beyond  and  find  lan- 
guage does  not  tell  you,  then  you  must  do  your  best  to  figure  out 
what  it  was  that  the  legislature  wanted  because  our  job  as  judges 
is  to  follow  the  legislature  whenever  there  is  a  written  law. 

Senator  Simon.  Senator  Brown. 

questioning  by  senator  brown 

Senator  Brown.  Thank  you,  Mr.  Chairman. 

Dean,  in  looking  over  your  record,  I  see  you  were  No.  1  in  your 
law  school.  No.  1  Yale  undergraduate.  You  got  a  Rhodes  scholar- 
ship. You  make  it  difficult  to  criticize. 

Mr.  Calabresi.  I  have  taught.  Senator,  for  many  years  and  my 
students  have  not  found  that  a  difficulty.  [Laughter.] 

Senator  Brown.  Well,  normally,  it  is  not  something  we  have  dif- 
ficulty with  up  here. 

I  might  say  you  have  written  widely  and  with  great  frankness, 
and  that  is  refreshing,  although  not  always  helpful  in  confirmation. 
One  of  your  op  ed  pieces  you  wrote  in  1991  commented  on  the 
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Court  and  I  want  to  quote  to  you  a  piece  of  it.  You  indicated  that 
you  despised  the  current  Court  and  found  its  aggressive,  willful 
statist  behavior  disgusting,  the  very  opposite  of  what  a  judicious 
moderate  or  even  conservative  judicial  body  should  do. 

I  haven't  quoted  the  whole  article,  but  would  you  give  us  a  feel 
for  what  you  meant  with  those  harsh  words? 

Mr.  Calabresi.  First,  it  was  an  op  ed  piece.  It  was  not  a  piece 
of  scholarship,  and  certainly  not  a  judicial  opinion.  I  would  not 
think  words  of  that  sort  would  be  appropriate  in  a  judicial  opinion, 
or  even  in  a  work  of  scholarship.  An  op  ed  piece  is  a  different  con- 
text. 

What  I  was  talking  about,  though,  was  my  feeling  that  the  Court 
had  acted  in  certain  ways  which  I  thought  were  activist,  that  they 
had  not  waited  for  Congress  to  act,  that  they  had  grabbed  cases 
which  were  not  before  them.  In  words  which  perhaps  were  injudi- 
cious, I  was  speaking  of  that. 

Senator  Brown.  Assume  for  a  minute  that  you  were  ruling  on  a 
precedent  from  the  Court's  decisions  that  you  thought  fit  that  de- 
scription that  were  either  misguided  or  absurd  decisions.  Would 
you  be  able  to  apply  them? 

Mr.  Calabresi.  I  certainly  would.  I  would  apply  it.  At  most,  I 
might  comment  that  my  own  views  were  different,  but  I  would 
apply  that  opinion  of  the  Court  and  I  would  try  to  figure  out  what 
the  Court  wanted  to  do  and  apply  that,  not  my  own  judgment.  That 
is  the  role  of  a  circuit  judge. 

Senator  Brown.  I  agree.  I  must  admit  I  would  find  it  difficult  at 
times,  but  then  thankfully  I  am  not  up  for  confirmation. 

In  your  extensive  writings  on  statutory  interpretation,  you  have 
addressed  the  question  of  statutory  obsolescence.  It  is  an  intriguing 
concept,  and  from  a  legislative  point  of  view  there  is  some  question 
whether  older,  arcane  statutes  have  indeed  become  obsolete. 

In  your  writings,  you  reflect  on  the  idea  that  a  statute  can  be- 
come outdated,  and  even  suggest  that  it  might  be  invalid,  despite 
legislative  action  or  because  of  legislative  inaction.  How  would  you 
decide  that  a  statute  had  become  invalid  or  outdated? 

Mr.  Calabresi.  First,  my  writing  was  intended  in  many  ways  for 
the  legislature  and  suggested  that  the  legislature  might  want  in 
some  statutes  to  indicate  to  the  courts  situations  in  which  that 
statute  should  no  longer  applied;  that  is,  I  am  not  talking  about 
courts  grabbing  this  power.  I  am  talking  about  legislatures  consid- 
ering whether  they  might  want  some  statutes  ultimately  to  be 
treated  as  common  law. 

I  would  then  look  to  what  the  legislature  suggested  as  a  date  or 
a  way  of  obsolescence.  But,  basically,  I  would  hope  that  the  legisla- 
ture would  give  landmarks  very  much  like  common  law  rulings, 
ways  in  which  the  court  could  look  to  law  and  certainly  not  the 
court's  own  judgments  as  to  reaching  that  conclusion. 

Senator  Brown.  In  the  State  legislature  and  in  Congress,  sun- 
sets for  laws  are  very  important.  I  always  thought  sunsets  would 
mean  that  boards  or  commissions  that  were  anticompetitive  or  inef- 
fective would  be  done  away  with  when  they  came  up  for  renewal. 
Instead,  what  I  found  was  that  sunsets  gave  the  lobbyists  warnings 
that  they  would  be  under  the  gun  to  get  a  law  passed.  The  Colo- 
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rado  Legislature  and  the  U.S.  Congress  have  not  had  much  success 
in  weeding  out  ineffective  or  obsolete  laws. 

I  wanted  to  touch  on  just  one  other  thing.  In  discussing  the  ap- 
propriate role  in  statutory  interpretation,  you  have  referred  to  the 
judgmental  function,  in  effect,  in  deciding  when  a  rule  becomes  suf- 
ficiently out  of  phase  with  the  whole  legal  framework.  It  can  only 
stand  if  a  current  majority  of  a  representative  body  reaffirms  it. 

If  I  understand  your  writings,  what  you  have  raised  is  a  very  log- 
;  ical  question;  that  is,  if  a  statute  is  passed  during  one  period  of 
time  and  then  there  is  a  clear  change  of  course,  evidenced  by  the 
voters  or  the  makeup  of  the  legislative  body,  your  writings  suggest 
that  this  ought  to  be  a  sign  to  judges  that  the  statute  is  less  bind- 
ing. 

When  would  you  think  the  judgmental  function  is  appropriate, 
and  to  what  extent  would  it  affect  your  interpretation  of  statutes? 

Mr.  Calabresi.  Senator,  again,  I  would  first  depend  on  the  legis- 
lature having  granted  that  power,  but  let  me  give  a  couple  of  exam- 
ples. I  would  want  to  see  other  statutes  having  been  passed  which 
contradicted  the  earlier  statute.  I  would  want  some  genuine  legal 
material  of  that  sort.  That  would  be  almost  always  the  case.  There 
might  be  some  dramatic  instances  of  technological  change  which 
turned  a  statute  completely  around. 

For  example,  there  used  to  be  a  common  law  rule  which  said 
whoever  owns  the  land  owns  all  the  way  up  to  the  heavens,  and 
then  somebody  invented  airplanes,  ff  that  rule  had  remained  as  it 
was,  it  would  have  meant  that  every  plane  flying  by  at  whatever 
height  would  be  a  trespasser.  Suppose  that  this  had  been  passed 
in  a  statute.  It  might  be  appropriate  for  a  court  to  suggest  to  the 
legislature  that  they  wanted  to  rethink  that  question. 

Senator  Brown.  Excellent  example.  The  only  thing  I  would  add, 
Mr.  Chairman,  is  just  a  thought  that  I  would  pass  on  to  the  dean: 
A  few  years  ago,  interpreting  a  statute  was  a  clear  line  to  me,  and 
it  seemed  a  noble  search  to  find  the  purpose  of  the  legislative  body. 
But  after  a  few  years  in  this  business,  I  have  come  to  the  conclu- 
sion that  there  are  statutes  that  we  pass  for  which  there  may  be 
no  legislative  intent.  Thus,  I  wish  you  luck  in  your  work. 

Thank  you. 

Senator  SiMON.  What  happens  frequently  is  if  Senator  Brown 
and  Senator  Simon  can't  agree  on  something,  we  agree  on  some 
language  that  kind  of  fuzzes  over  our  differences  in  order  to  pass 
legislation,  and  then  you  have  to  try  and  decide  and  legislative  in- 
tent is  not  clear. 

Senator  Brown.  A  little  misunderstanding  is  helpful  in  passing 
statutes. 

Senator  SiMON.  We  wish  you  the  best  and  congratulate  you  as  we 
congratulated  Ambassador  John  Schmidt. 

We  have  two  letters  in  support  of  Mr.  Calabresi's  nomination 
which  we  will  insert  into  the  record. 

[The  letters  referred  to  follow:] 
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Albany  Law  School, 

February  15,  1994. 

Re  nomination  of  Guido  Calabresi  to  the  United  States  Court  of  Appeals  for  the  Sec- 
ond Circuit. 

Senator  Joseph  Biden,  Jr., 

Chairman,  Judiciary  Committee,  U.S.  Senate,  Senate  Dirksen  Office  Building,  Wash- 
ington, DC. 

Dear  Senator  Biden:  It  is  with  great  pleasure  that  I  write  in  support  of  the 
nomination  of  Dean  Guido  Calabresi  to  a  seat  on  the  Second  Circuit,  United  States 
Court  of  Appeals. 

Dean  Calabresi  has  long  been  one  of  the  soundest,  most  important  and  helpful 
voices  in  the  legal  community.  He  is  justly  famed  for  analyses  that  have  cleared 
much  confusion  from  the  law  in  otherwise  very  troublesome  areas  and  made  it  far 
more  serviceable  to  the  people  of  this  country.  I  can  think  of  no  higher  praise  for 
a  legal  scholar.  He  clearly  has  the  intellect,  the  wisdom  and  the  kindness  to  become 
one  of  the  this  country's  great  jurists. 

It  should  be  added  that  he  has  shown  himself  one  of  the  true  gentlemen  of  the 
profession,  a  person  of  the  character  and  temperament  that  can  only  be  a  great 
credit  to  the  bench  and  to  the  nation. 
Sincerely, 

Stephen  E.  Gottlieb, 

Professor  of  law. 
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Charles  G.  Brown, 
Alexandria,  VA,  June  29,  1994. 

Re  nomination  of  Dean  Calabresi  for  approval  to  the  Second  Circuit  Court  of  Ap- 
peals. 
Hon.  Joseph  R.  Biden,  Jr., 

Chairman,  Senate  Committee  on  the  Judiciary,   Dirksen  Senate  Office  Building, 
Washington,  DC. 
Dear  Mr.  Biden:  I  wish  to  wholeheartedly  endorse  Guido  Calabresi  for  the  posi- 
tion of  Circuit  Judge  on  the  United  States  Court  of  Appeals  for  the  Second  Circuit. 
I  have  known  Dean  Calabresi  since  being  a  student  at  Yale  Law  School  20  years 
ago.  He  has  been  an  inspiration  to  my  career  and  those  of  so  many  others.  He  is 
a  brilliant  lav^ryer,  a  challenging  law  professor,  and  a  superb  law  school  dean.  Hav- 
ing served  as  attorney  general  of  West  Virginia  and  argued  before  courts  at  all  lev- 
els, I  appreciate  the  value  of  integrity,  legal  scholarship,  and  fairness. 
I  hope  you  will  take  the  opportunity  to  enter  my  letter  into  the  record. 
Sincerely, 

Charles  G.  Brown. 

Senator  SiMON.  Our  hearing  stands  adjourned. 
[Whereupon,  at  2:29  p.m.,  the  committee  was  adjourned.] 
[Submissions  for  the  record  follow:] 
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SUBNnSSIONS  FOR  THE  RECORD 


SUBMISSION  OF  JOHN  R.  SCHMIDT 
TO  THE  UNITED  STATES  SENATE  COMMITTEE  ON  THE  JUDICIARY 

May  20,  1994 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  neunes  used) . 

John  Roggen  Schmidt 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Home:  2723  Q.  St.,  N.W. 

Washington,  D.C. 

Office:        United  States  Trade  Representative 
Winder  Building 
Washington,  D.C. 

3.  Date  &  Place  of  Birth:    Chicago,  Illinois 

November  14,  194  3 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Married  to  Janet  Gilboy.   She  is  a  sociologist  employed  as  a 
Research  Scholar  by  the  American  Bar  Foundation,  750  North  Lake 
Shore  Drive,  Chicago,  Illinois.   She  is  currently  on  leave  for 
two  years,  serving  as  President  of  the  Landmarks  Preservation 
Council  of  Illinois. 

5.  Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

Harvard  College,  attended  1960  to  1964,  received  B.A.  (magna 
cum  laude)  in  1964. 

Harvard  Law  School,  attended  1964  to  1967,  received  J.D. 
(cum  laude)  in  1967. 

6.  Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 
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Office  of  the  United  States  Trade  Representative  — 
Ambassador  and  Chief  United  States  Negotiator  for  the  Uruguay 
Round  (1993  -present) 

Skadden,  Arps,  Slate,  Meagher  &  Flom,  Chicago,  Illinois  — 
partner  (1984-1993) 

City  of  Chicago  —  Chief  of  Staff  to  Mayor  Richard  M.  Daley 
(unpaid)  (April-July  1989) 

Mayer,  Brown  &  Piatt,  Chicago,  Illinois  —  associate  (1967- 
1973)  and  partner  (1973-1984) 

Simpson,  Thatcher  &  Bartlett,  New  York  —  summer  associate 
(1966) 

W.W.  Grainger,  Inc.,  Chicago,  Illinois  —  summer  warehouse 
job  (1965) 

7.  Military  Service;   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

None. 

8.  Honors  and  Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

In  1992  I  was  given  the  Judge  Learned  Hand  Award  by  the 
American  Jewish  Committee  in  Chicago.   The  Citation  states  that 
the  award  was  presented  to  me  as  an  individual  "whose  work  as  an 
attorney  and  as  a  public  servant  embodies  the  ideals  of  the  man 
for  whom  the  award  is  named." 

I  am  a  Fellow  of  the  American  Bar  Foundation. 

9.  Bar  Associations;   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

I  was  one  of  the  founding  members  of  the  Chicago  Council  of 
Lawyers,  a  reform-oriented  local  bar  association,  in  1969.   I 
served  as  a  Council  Board  member  from  1970  to  1974  and  as 
Chairman  of  the  Judicial  Evaluation  Committee.   In  1974  I  was 
elected  President  of  the  Council  and  served  in  that  office  from 
1974  to  1976.   I  continue  to  be  a  member  of  the  Council. 
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In  1978  I  founded  The  Chicago  Lawyer,  a  monthly  legal 
publication  focused  particularly  on  efforts  to  reform  the  legal 
and  judicial  systems  of  Chicago,  and  for  the  next  ten  years  I 
served  as  chair  of  the  Editorial  Board  of  that  publication.   I 
received  two  Peter  Lisagor  Awards  for  editorials  on  legal  reform 
issues  written  during  this  period. 

In  1988  I  founded  Citizens  for  Court  Reform,  a  coalition  of 
law  school  deans,  current  and  former  bar  presidents,  former 
United  States  Attorneys  and  others  advocating  a  merit  appointive 
system  for  the  selection  of  judges  in  Illinois,  and  I  served  for 
the  succeeding  four  years  as  co-chair  of  that  coalition. 

In  1990  I  was  appointed  by  the  Illinois  Supreme  Court  as  a 
member  of  the  Special  Commission  on  the  Administration  of  Justice 
in  Illinois  and  I  served  in  that  capacity  until  1993. 

I  am  a  member  of  the  American  Bar  Association.   From  1972  to 
1974  I  served  as  a  member  of  the  ABA  House  of  Delegates. 

10.  Other  Memberships;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

I  am  a  member  of  the  Chicago  Council  of  Lawyers,  the 
American  Bar  Association  and  the  Landmarks  Preservation  Council 
of  Illinois,  all  of  which  lobby  occasionally  before  public 
bodies.   I  am  also  a  member  of  the  University  Club  of  Chicago, 
the  East  Bank  Club  (a  downtown  athletic  facility) ,  and  the  Fourth 
Presbyterian  Church  of  Chicago.   I  also  belong  to  the  Economic 
Club  of  Chicago,  the  Commercial  Club  of  Chicago,  and  the  Law  Club 
of  Chicago;  these  clubs  host  meetings  at  which  speeches  or  panels 
are  presented  on  various  topics. 

11.  Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admissions  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Illinois  Supreme  Court  —  1967 
United  States  Supreme  Court  —  1974 

United  States  District  Court  for  the  Northern  District 
of  Illinois  —  1972 

12.  Published  Writings:   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
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press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

"Credentials  Contests  at  the  1968  —  and  1972  —  Democratic 
National  Conventions"   82  Harvard  Law  Review  1438  (1969)  (with  W. 
W.  Whalen) 

"'Voluntary*  Hospitalization  of  the  Mentally  111"  66 
Northwestern  Universitv  Law  Review  429  (1969)  (with  J.  A. 
Gilboy) .   Reprinted  in  Alexander  B.  Brooks,  Law,  Psychiatry  and 
the  Mental  Health  System  (1974) 

"A  National  Court  of  Appeals:   A  Dissenting  View"  67 
Northwestern  Universitv  Law  Review  842  (1973)  (with  D.  A.  Poe  and 
W.  W.  Whalen) 

"Lawyers  on  Judges:   Competence  and  Selection"  in  Verdicts 
on  Lawyers  (1976)  (R.  Nader  and  M.  Green  editors) 

"Illinois'  Proposed  New  Mental  Health  Code:   The  Need  for 
Advocacy"  66  Illinois  Bar  Journal  402  (1978) 

"Replacing  Lawyers:   A  Case  Study  of  the  Sequential 
Representation  of  Criminal  Defendants"  70  Journal  of  Criminal  Law 
and  Criminology  1  (1979)  (with  J.  A.  Gilboy) 

"Why  Corporate  Directors  Have  a  Right  to  Resist  Tender 
Offers"  3  Corporation  Law  Review  107  (1980)  (with  L.  Herzel  and 
S.  J.  Davis) 

"Is  There  Anything  Wrong  with  Hostile  Tender  Offers?"  6 
Corporation  Law  Review  329  (1983)  (with  L.  Herzel) 

"SEC  is  Probing  'Double  Pac-Man'  Takeover  Defense"  Legal 
Times  (April  18,  1983),  "Shareholders  Can  Benefit  from  Sale  of 
'Crown  Jewels'"  Legal  Times  (October  24,  1983),  "Target  Firm  Can 
Respond  to  'Kidnapping,'  'Coeircion'"  Legal  Times  (September  27, 
1962)  (with  L.  Herzel) 

Book  Reviews:   Murphy,  "The  Brandeis/Frankfurter  Connection" 
(Chicago  Lawyer.  May  1982) ;  Black,  "Decision  According  to  Law" 
(ABF  Research  Journal.  Summer  1981) ;  Ely,  "Democracy  and  Dissent" 
(Chicago  Lawyer.  May  1980) 

During  the  period  noted  above  when  I  was  Chairman  of  the 
Editorial  Board  of  the  Chicago  Lawyer.  I  normally  wrote  the 
monthly  editorial  for  that  publication.   During  the  publication's 
initial  years  I  also  often  wrote  a  monthly  commentary  on  legal 
affairs  and  other  matters  which  appeared  under  the  heading 
"Browser. " 


237 


During  the  past  year  I  have  given  numerous  speeches  dealing 
with  various  aspects  of  the  Uruguay  Round  of  international  trade 
negotiations.   I  have  never  used  any  prepared  text  for  such 
speeches.   I  also  testified  on  the  status  of  the  negotiations, 
without  any  prepared  text,  before  a  closed  session  of  the  Trade 
Subcommittee  of  the  House  Ways  &  Means  Committee. 

13.  Health;   What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

My  health  is  excellent.   My  last  physical  examination 
was  in  the  fall  of  1992. 

14.  Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  have  never  been  a  candidate  for  or  held  an  elective  public 
office.   I  have  served  or  currently  serve  in  the  following 
appointive  offices: 

Governor's  Commission  to  Revise  the  Illinois  Mental  Health 
Code  (1973-77) 

Illinois  Guardianship  and  Advocacy  Commission  (a  state 
agency).  Member  (1980-83)  and  Chairman  (1980-82) 

Mayor's  Pension  Fund  Advisory  Committee  (1981-83) 

Illinois  Legislative  Committee  of  100  to  Consider  the  Call 
of  an  Illinois  Constitutional  Convention  (1986-88) 

Cook  County  State's  Attorney  Professional  Advisory  Committee 
(1980-88) 

City  of  Chicago,  Chief  of  Staff  to  the  Mayor  (April-July 
1989) 

Metropolitan  Pier  &  Exposition  Authority,  Chairman  (1989- 
present) 

Special  Commission  on  the  Administration  of  Justice  in 
Illinois  (1990-93) 

United  States  Government,  Ambassador  and  Chief  United  States 
Negotiator  for  the  Uruguay  Round  (1993-present) 
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15.   Legal  Career; 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and 
if  so,  the  name  of  the  judge,  the  court,  and 
the  dates  of  the  period  you  were  a  ^s^rk; 

I  have  not  served  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms 
or  offices,  companies  or  governmental 
agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each. 

After  law  school  I  joined  the  Chicago  law  firm  of  Mayer, 
Brown  &  Pratt,  190  South  La  Salle  St. ,  Chicago,  Illinois,  as  an 
associate  in  1967  and  became  a  partner  in  1973. 

In  1983,  I  left  along  with  five  other  partners  to  found  the 
Chicago  office  of  Skadden,  Alps,  Slate,  Meagher  &  Flom,  333  West 
Wacker  Drive,  Chicago,  Illinois.   I  served  as  co-managing  partner 
of  that  office  until  1989  when  I  took  a  leave  of  absence  to  serve 
as  unpaid  Chief  of  Staff  for  Mayor  Richard  M.  Daley  for  three 
months  following  his  election  as  Mayor  of  Chicago  in  1989. 

After  returning  from  that  leave  of  absence,  I  continued  to 
practice  law  at  Skadden,  Arps  until  April  1993  when  I  resigned 
following  my  appointment  to  become  Chief  United  States  Negotiator 
for  the  Uruguay  Round  of  international  trade  talks  under  the 
General  Agreement  on  Tariffs  &  Trade.   I  have  been  in  that 
position  since  that  time. 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

My  practice  at  both  Mayer,  Brown  &  Piatt  and  at  Skadden, 
Arps,  Slate,  Meagher  &  Flom  was  primarily  transactional  in 
character,  involving  large-scale  corporate  and  commercial 
transactions,  with  particular  emphasis  in  later  years  on  mergers 
and  acquisitions,  proxy  contests  and  other  corporate  takeover 
situations. 
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2.    Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialized. 

The  clients  I  represented  at  Mayer,  Brown  &  Piatt  and 
Skadden,  Arps,  Slate,  Meagher  &  Flom  were  business  corporations 
of  various  types.   As  noted,  I  primarily  handled  large  scale 
corporate  and  commercial  transaction,  particularly  mergers  and 
acquisitions,  proxy  contests,  and  other  corporate  takeover 
situations.   For  the  past  year  I  have  been  engaged  in 
representing  the  United  States  in  the  Uruguay  Round  of 
international  trade  negotiations. 


c.    1.    Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving 
dates . 

I  appeared  in  court  very  occasionally  to  argue  motions  or  to 
argue  cases  in  appellate  courts,  primarily  in  pro  bono  matters. 
I  have  never  tried  cases. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

The  appearances  I  made  were  approximately  equally  divided 
between  federal  courts,  state  appellate  courts,  and  state  trial 
courts . 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 


None. 


4 .   State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 


None. 
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What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 


None. 


16.   Litigation;   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  aind 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

I  have  never  tried  cases,  although  in  my  corporate  practice, 
described  under  question  17  below,  I  often  had  responsibility  for 
matters  in  which  significant  litigation  or  regulatory  proceedings 
were  involved. 

On  a  pro  bono  basis,  in  1982  I  acted  as  counsel  for  former 
Illinois  Senator  Adlai  Stevenson  in  proceedings  following  the 
November  Illinois  gubernatorial  election  which  was  ultimately 
decided  officially  in  favor  of  incumbent  Governor  James  Thompson 
by  approximately  5,000  votes  out  of  about  3,000,000  votes  cast. 
This  involved  the  handling  of  proceedings  before  various  election 
boards  in  the  period  immediately  following  the  election,  followed 
by  a  discovery  recount  process  which  I  supervised  in 
approximately  70  Illinois  counties.   Based  upon  the  results  of 
that  discovery  process,  I  argued  in  the  Illinois  Supreme  Court  in 
support  of  a  full  statewide  recount.   The  Court  denied  the 
petition,  holding  that  we  had  not  presented  sufficient  evidence 
that  a  full  recount  would  reverse  the  outcome  of  the  election  and 
that,  in  any  event,  the  Illinois  statewide  recount  statute  was 
unconstitutional  because  it  vested  authority  in  a  special  three- 
judge  panel  not  authorized  under  the  Illinois  Constitution.   The 
case  was  heard  before  the  entire  Illinois  Supreme  Court  sitting 
in  special  session  in  Chicago.   In  re  Contest  of  the  Election  for 
the  Offices  of  Governor  and  Lieutenant  Governor.   Held  at  the 
General  Election  on  November  2.  1982.  93  111.  2d  463  (1983). 
Principal  opposing  counsel  for  Governor  Thompson  were  Anton 
Valukas,  now  at  Jenner  &  Block,  IBM  Building,  Chicago,  Illinois 
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((312)  222-3563)  and  James  Montana,  now  Chief  Counsel  to  Illinois 
Governor  Jim  Edgar,  State  of  Illinois  Building,  Chicago,  Illinois 
((312)  814-2108/(217)  524-1398).   My  principal  co-counsel  were 
Frank  Cicero,  Kirkland  &  Ellis,  Amoco  Building,  Chicago,  Illinois 
((312)  861-2216)  and  Kelly  Welsh,  now  Associate  General  Counsel, 
Ameritech,  Chicago,  Illinois  ((312)  750-5255). 

In  1990  I  represented  Citizens  for  Court  Reform,  a  coalition 
of  law  school  deans,  current  and  former  bar  presidents  and  others 
supporting  a  merit  appointive  system  for  selecting  judges  in 
Illinois,  in  intervening  before  the  Illinois  Supreme  Court  to 
argue  the  constitutionality  of  a  new  statutory  system  for  the 
election  of  judges  to  the  Circuit  and  Appellate  Courts  in  Cook 
County,  Illinois.   The  case  had  been  filed  before  the  Court  by 
the  Chicago  Bar  Association  which  did  not  raise  any 
constitutional  issues.  After  granting  my  petition  to  present 
argument  on  the  constitutional  issue,  the  Court  unanimously 
upheld  my  contention  that  the  new  statute  was  in  violation  of  the 
Illinois  Constitution  as  it  related  to  the  Appellate  Court  and 
that  the  provisions  related  to  the  Circuit  Court  could  not  be 
severed  under  applicable  Illinois  precedents.   The  case  was  heard 
before  the  full  Illinois  Supreme  Court.   People  of  the  State  of 
Illinois  ex  rel.  Chicago  Bar  Association  v.  State  Board  of 
Elections.  136  111.  2d  513  (1990).   Counsel  for  the  Chicago  Bar 
Association  was  Leonard  Ring,  who  is  now  deceased.   My  co-counsel 
was  John  Collins,  who  is  now  with  the  United  States  Attorney's 
Office  for  the  Northern  District  of  Illinois  ((312)  353-5300). 

Also  on  a  pro  bono  basis,  in  1972  a  colleague  (Wayne  Whalen) 
and  I  represented  a  coalition  of  minority  groups,  women  and 
others  who  challenged  the  seating  of  the  Regular  Democratic 
Organization  delegates  from  Chicago  at  the  1972  Democratic 
National  Convention  on  the  Ground  that  their  selection  had 
violated  national  Democratic  Party  Rules  which  barred  closed 
slate-making  processes  and  required  affirmative  efforts  to 
include  minorities  and  women  in  the  delegate  selection  process. 
This  representation  included  proceedings  before  a  Hearing  Officer 
and  then  before  the  Credentials  Committee  of  the  Convention  and 
related  federal  and  state  court  proceedings  in  the  Circuit  Court 
of  Cook  County,  the  United  States  District  Courts  for  the 
Northern  District  of  Illinois  and  for  the  District  of  Columbia, 
the  United  States  Courts  of  Appeals  for  the  Seventh  Circuit  and 
the  D.C.  Circuit  and  the  Supreme  Court  of  the  United  States. 
Ultimately,  following  the  Convention,  the  Supreme  Court  of  the 
United  States  held  that  the  national  convention  had  the 
constitutional  right  under  the  First  Amendment  to  refuse  to  seat 
the  Regular  Organization  delegations,  and  to  seat  the  challenging 
delegation  which  we  represented,  notwithstanding  any  applicable 
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provisions  of  Illinois  state  law.   Cousins  v.  Wigoda.  419  U.S. 
477  (1975) .  .  Co-Counsel,  as  noted  above,  was  Wayne  Whalen,  who  is 
now  a  partner  at  Skadden,  Arps,  Slate,  Meagher  &  Flora  in  Chicago 
((312)  407-0600).   Principal  opposing  counsel  was  Jerome  Torshen 
Chicago,  Illinois  ((312)  372-9282). 

The  following  are  lawyers  (in  addition  to  those  whose  names 
appear  above)  with  direct  knowledge  of  my  legal  activities, 
including  lawyers  whom  I  have  supervised: 

Peter  Sutherland,  Director-General 
General  Agreement  on  Tariffs  &  Trade 
Geneva,  Switzerland 
41  22  739  51  00 

Ira  Shapiro,  General  Counsel 
United  States  Trade  Representative 
Washington,  D.C.  20506 
(202)  395-3150 

Chris  Pari in 

Deputy  Assistant  U.S.  Trade  Representative 
United  States  Trade  Representative 
Washington,  D.C,  20506 
(202)  395-3324 

Susan  Sher,  Corporation  Counsel 
City  of  Chicago 
City  Hall 
Chicago,  Illinois 
(312)  744-0220 

Karl  Berolzheimer,  Former  General  Counsel 
Centel  Corporation 
Ross  &  Hardies 
Chicago,  Illinois 
(312)  558-1000 

Gary  Nickele,  General  Counsel 
JMB  Realty  Corporation 
900  North  Michigan  Avenue 
Chicago,  Illinois 
(312)  440-4800 

Susan  Getzendanner,  Former  United  States 

District  Court  Judge 
Skadden,  Arps,  Slate,  Meagher  &  Flom 
190  South  La  Salle  Street 
Chicago,  Illinois 
(312)  407-0750 
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Tina  Tchen 

Skadden,  Arps,  Slate,  Meagher  &  Flom 

190  South  La  Salle  Street 

Chicago,  Illinois 

(312)  407-0518 

Robert  Helman 
Mayer,  Brown  &   Piatt 
190  South  La  Salle  St. 
Chicago,  Illinois 
(312)  701-7020 

Jerrold  Solovy 
Jenner  &  Block 
IBM  Building 
Chicago,  Illinois 
(312)  222-9350 

Robert  Bennett,  Dean 
Northwestern  University 
Law  School 
Chicago,  Illinois 
(312)  503-8460 

Richard  Devine 

Pope,  Cahill  &  Devine  (Chicago) 

Former  First  Assistant  State's  Attorney 

of  Cook  County 
(312)  362-0200 

17.   Legal  Activities.   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

Since  April  1993  I  have  acted  as  Chief  Negotiator  for  the 
United  States  in  the  Uruguay  Round  of  international  trade 
negotiations  under  the  General  Agreement  on  Tariffs  and  Trade. 
These  negotiations  are  generally  regarded  as  the  most  massive  and 
complex  trade  negotiations  in  history,  and  perhaps  the  most 
complex  international  negotiations  of  any  kind  ever  consummated. 
They  have  involved,  among  other  things:  the  largest  reductions  in 
industrial  tariffs  since  the  creation  of  the  new  international 
trading  system  after  the  Second  World  War;  the  application  of 
international  trading  disciplines  for  the  first  time  to 
agriculture;  the  creation  of  a  new  agreement  covering  trade  in 
services;  the  establishment  of  new  rules  providing  for  the 
worldwide  protection  of  trademark,  copyright,  patent  and  other 
intellectual  property  rights;  the  substantial  revision  of 
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international  disciplines  covering  subsidization  of  industrial 
products,  the  application  of  sanitary  and  phytosanitary  standards 
and  other  technical  barriers  to  trade,  and  rules  governing  the 
application  of  national  anti-dumping  laws;  the  integration  of 
textiles  and  apparel  into  the  GATT  system  and  the  phase-out  of 
the  existing  textiles  quota  system;  the  development  of  a  work 
program  on  the  relationship  of  the  international  trading  system 
and  the  environment;  and  the  creation  of  a  new  international 
trade  organization  (the  World  Trade  Organization)  with 
substantially  enhanced  dispute  settlement  processes.   These 
negotiations  encompassed  bilateral  discussions  with 
representatives  of  individual  nations  as  well  as  plurilateral 
sessions  with  groups  of  nations  and  multilateral  meetings  in 
which  all  117  GATT  contracting  parties  participated.   I  also 
supervised  various  other  negotiators  and  negotiating  teams 
engaged  in  particular  aspects  of  the  negotiations.   The 
negotiations  were  substantively  ended  with  consensus  (i.e., 
unanimity)  of  all  contracting  parties  on  December  15,  1993  in 
Geneva  and,  after  completion  of  additional  technical  work,  the 
agreement  was  signed  in  Marrakech,  Morocco,  on  April  15,  1994. 

As  noted  earlier,  following  the  founding  of  the  Chicago 
office  of  Skadden,  Arps,  Slate,  Meagher  &  Flom,  I  served  for  the 
first  five  years  as  co-managing  partner  engaged  in  the  management 
and  direction  of  a  law  office  which  grew  during  that  period  from 
12  to  approximately  75  lawyers  with  a  widely  diversified 
practice. 

A  substantial  part  of  my  practice  during  that  period 
involved  mergers  and  acquisitions,  which  typically  involved 
corporate,  tax,  securities,  antitrust,  and  other  regulatory 
considerations,  as  well  as  litigation.   My  role  in  these  matters 
was  generally  one  of  overall  responsibility  for  all  aspects  of 
the  matter,  with  specialists  participating  in  each  of  the  various 
applicable  legal  areas. 

From  December  1991  to  March  1993,  for  example,  I  represented 
Centel  Corporation,  a  Chicago-based  company  engaged  primarily  in 
providing  cellular  and  local  telephone  exchange  services,  in  a 
series  of  related  matters  leading  ultimately  to  the  merger  of  the 
Company  with  Sprint  Corporation  in  March  1993  in  a  transaction 
valued  at  approximately  $3  billion.   This  representation 
encompassed  the  decision  of  the  Board  of  Directors  in  December 
1991  to  conduct  a  process  to  determine  whether  the  company  should 
be  sold  in  whole  or  in  part;  an  auction  process  conducted  over  an 
approximately  three-month  period  during  the  spring  of  1992  which 
involved  a  large  number  of  potential  bidders  for  all  or  parts  of 
the  company,  requiring  the  analysis  of  corporate,  tax,  antitrust 
and  regulatory  aspects  of  various  alternatives;  the  decision  of 
the  board  to  agree  to  a  merger  with  Sprint  Corporation  as  the 
best  available  alternative  transaction;  and  a  proxy  contest  in 
which  certain  shareholders  contested  the  approval  of  the  Sprint 

12 


245 


merger.   The  matter  also  involved  litigation  in  both  federal  and 
state  courts  and  both  state  and  federal  regulatory  proceedings 
regarding  various  aspects  of  the  transaction. 

Other  transactions  which  I  handled  at  Skadden,  Arps,  Slate, 
Meagher  &  Flom  included  the  representation  of  Centel  Corporation 
in  the  sale  of  its  cable  television  properties  to  multiple 
parties;  the  representation  of  Conwood  Corporation  in  its  sale  to 
the  Pritzker  enterprises;  the  representation  of  American  Express 
Corporation  in  the  sale  of  Fireman's  Fund  Employers  Insurance 
Company  to  Lincoln  National  Insurance  Company;  the  representation 
of  the  independent  directors  of  the  Soo  Line  Corporation  in  its 
acquisition  by  the  Canadian  Pacific  Ltd. ;  and  the  representation 
of  the  shareholders  in  the  leveraged  buyout  of  Palais  Royale  Inc. 

I  also  represented  various  corporations  in  proxy  contests 
involving  contested  elections  for  corporate  directors  or "contests 
over  the  approval  of  particular  actions  by  shareholders.   This 
representation  normally  encompassed  corporate  and  securities  law 
matters  as  well  as  related  litigation  and  regulatory  proceedings. 
In  addition,  I  advised  a  substantial  number  of  large  and  small 
corporations  on  the  legal  aspects  of  various  takeover  defense 
matters,  including  the  creation  of  shareholder  rights  plans. 

In  my  practice  at  both  Skadden  Arps  and  Mayer,  Brown  & 
Piatt,  I  also  handled  a  substantial  number  of  public  and  private 
securities  offerings  on  behalf  of  issuers  and  underwriters. 
These  included  initial  public  offerings  on  behalf  of  various 
issuers,  such  as  Hunter-Melnor,  Inc.,  Centel  Cable  Television 
Company,  Eagle  Industries,  Inc.,  and  Burger  King  Investors  Master 
L.P.,  as  well  as  secondary  offerings. 

From  1971  to  1986,  I  represented  JMB  Realty  Corporation,  a 
Chicago-based  real  estate  firm,  in  the  organization  and  public 
offering  of  a  series  of  partnerships  called  the  Carlyle  real 
estate  partnerships,  which  acquired  over  $3  billion  in  real 
estate  and  which  included  several  of  the  earliest  publicly- 
registered  real  estate  partnerships  as  well  as  the  largest  real 
estate  partnership  offerings  ever  consummated.   These  securities 
offering  typically  involved  federal  and  state  securities  laws, 
federal  tax  considerations,  corporate  and  partnership  law  issues 
and  a  variety  of  regulatory  and  other  matters  relevant  to  the 
particular  issuer. 

In  addition  to  particular  transactions  of  the  type  described 
above,  I  provided  a  variety  of  ongoing  legal  advice  to  various 
large  and  small  corporations,  including  advice  with  respect  to 
natters  of  corporate  governance,  disclosure  requirements  under 
federal  securities  laws  and  the  establishment  of  general 
corporate  legal  compliance  programs  as  well  as  compliance  with 
specific  regulatory  or  other  legal  requirements. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts,  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  have  a  vested  interest  in  a  retirement  plan  of  Mayer, 
Brown  &  Piatt,  which  is  invested  in  a  public  mutual  fund,  and  a 
retirement  plan  of  Skadden,  Arps,  Slate,  Meagher  &  Flom,  which  is 
widely  diversified  and  invested  by  trustees  over  whom  I  have  no 
control  or  ability  to  exercise  control  of  any  kind.   I  have  no 
other  future  benefits  of  any  kind  which  I  expect  to  derive  from 
any  previous  relationship  with  either  of  such  firms  or  from  any 
other  business  or  professional  relationship. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  have  been  advised  by  the  Department  of  Justice  Ethics 
Office  that  my  assets  and  other  financial  relationships  are 
unlikely  to  cause  conflicts  with  my  work  for  the  Department.   My 
former  law  firm  and  clients  are  more  likely  to  arise  as  potential 
conflicts  but  there  are  no  predictable  areas  of  conflict.   I  will 
seek  and  follow  the  advice  of  the  appropriate  ethics  official 
before  participating  in.  any  matter  that  could  affect  my  financial 
or  personal  interest. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  in  the  position  to  which  you  have  been 
nominated?   If  so,  explain. 

I  have  no  plan  or  commitment  to  pursue  outside  employment  of 
any  kind. 

I  plan  to  continue  in  my  current  volunteer  position  as 
Chairman  of  the  Metropolitan  Pier  &  Exposition  Authority,  a 
public  authority  whose  13  members  are  appointed  jointly  by  the 
Mayor  of  Chicago  and  the  Governor  of  Illinois  to  govern  Navy 
Pier,  a  75-year  old  pier  in  downtown  Chicago  which  is  being 
redeveloped  with  state  funding  into  a  public  cultural  and 
recreational  center  (including  a  children's  museum,  indoor 
garden,  carousel  and  ferris  wheel,  and  other  public  amenities) 
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and  the  McCormick  Place  convention  center  in  Chicago.   This  is  an 
unpaid  position  which  provides  no  financial  benefit  of  any  kind 
and  does  not  appear  to  involve  any  conflict  of  interest  with  my 
responsibilities  in  the  position  to  which  I  have  been  nominated. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.   (If  you  prefer  to  do 
so,  copies  of  the  financial  disclosure  report,  required  by 
the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here. ) 

See  attached  SF  278. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (add  schedules  as  called  for) . 

See  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

In  1968  I  served  as  an  attorney  on  the  staff  of  Senator 
Eugene  McCarthy's  presidential  campaign  in  connection  with 
credentials  and  rules  issues  at  the  1968  Democratic  National 
Convention. 

In  1980  I  served  as  co-chair  of  Lawyers  for  Daley  in  the 
campaign  of  Richard  M.  Daley  for  State's  Attorney  of  Cook 
Country.   I  subsequently  served  in  the  same  capacity  in  Daley's 
campaigns  for  re-election  as  State's  Attorney  in  1984  and  1988. 
I  also  served  as  Transition  Chair  following  Daley's  election  as 
State's  Attorney  in  1980. 

In  1982  I  served  as  a  member  of  an  informal  steering 
committee  for  the  campaign  of  Adlai  Stevenson  for  Governor  of 
Illinois. 

In  1993  I  served  as  co-chair  of  Lawyers  for  Daley  in  the 
campaign  of  Richard  M.  Daley  for  Mayor  of  Chicago  and  I  served  in 
the  same  capacity,  as  well  as  being  a  member  of  an  informal 
steering  committee,  in  Daley's  campaign  for  Mayor  of  Chicago  in 
1989. 

In  1988  I  served  as  co-chair  of  Lawyers  for  Simon  in  the 
presidential  campaign  of  Senator  Paul  Simon  and  I  later  served  in 
the  same  capacity  in  Simon's  campaign  for  re-election  to  the 
Senate  in  1990. 
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In  1992  I  served  as  co-chair  of  the  campaign  of  Richard 
Phelan  for  President  of  the  Cook  County  Board  of  Commissioners, 

In  1992  I  was  co-chair  of  Lawyers  for  Howlett  supporting 
Michael  J.  Howlett,  Jr.,  for  the  Illinois  Supreme  Court. 

In  1992  I  seirved  as  Illinois  Co-Finance  Chair  and  as  a 
member  of  an  informal  steering  committee  for  the  Illinois 
campaign  of  Bill  Clinton  for  President  of  the  United  States. 
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III.   GENERAL  (PUBLIC) 

1.    An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

In  the  mid-1970 's  I  participated  in  a  volunteer  lawyers 
program  providing  legal  services  to  residents  at  the  Chicago-Reed 
Mental  Health  Center  in  Chicago,  which  entailed  regular  visits  to 
the  hospital  and  followup  legal  work.   At  approximately  the  same 
time,  I  became  a  member  of  a  special  commission  to  revise  the 
Illinois  mental  health  laws  and  devoted  extensive  time  over  a 
period  of  several  years  to  that  effort,  including  serving  as 
principal  legislative  liaison  for  the  Commission  during  a  two- 
year  legislative  effort  which  led  to  the  enactment  of  a 
comprehensive  revision  of  the  Illinois  mental  health  laws. • 

In  1980  I  became  the  first  chairman  of  the  Illinois 
Guardianship  and  Advocacy  Commission,  a  new  agency  created 
pursuant  to  the  reform  legislation  to  provide  various  forms  of 
advocacy  for  disabled  citizens,  including  legal  advocacy, 
guardianship  when  no  other  guardian  was  available  for  persons 
found  to  be  incompetent  under  applicable  statutes,  and  citizen 
panels  (called  Human  Rights  Authorities)  which  had  the  power  to 
consider  certain  types  of  complaints  and  request  responses  from 
relevant  agencies.   As  a  volunteer  chairman,  I  devoted  a  large 
amount  of  time  to  the  creation  and  administration  of  this  agency 
during  its  initial  years. 

I  have  represented  indigent  criminal  and  civil  litigants  on 
several  occasions.   In  one  such  case  I  undertook  the  pro  bono 
representation  of  a  longshoreman  who  had  entered  into  a 
settlement  for  recovery  for  an  injury  under  the  applicable 
federal  statute  but  whose  attorney  was  proposing,  under  the  form 
of  contingency  fee  agreement  which  had  been  executed,  to  take  a 
disproportionately  large  portion  of  the  recovery  as  his  fee. 
United  States  District  Court  Judge  Prentice  Marshall  refused  to 
approve  the  fee  portion  of  the  settlement  and  the  attorney 
advised  that  he  would  appeal  Judge  Marshall's  order,  contending 
that  it  was  without  statutory  authority  and  in  violation  of  the 
attorney-client  relationship.   Judge  Marshall  asked  me  to 
represent  the  longshoreman  on  appeal,  which  I  did  on  a  pro  bono 
basis.   After  argument,  the  Seventh  Circuit  affirmed  Judge 
Marshall's  order  and  the  Supreme  Court  subsequently  denied 
certiorari,  enabling  the  longshoreman  to  retain  the  bulk  of  his 
recovery.   Johnson  v.  Sioux  City  &  New  Orleans  Barge  Line.  Inc.. 
629  F.2d  1244  (1980) . 
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Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  on  the  basis  of  race,  sex, 
or  religion  —  through  either  formal  membership  requirements 
or  the  practical  implementation  of  membership  policies?   If 
so,  list,  with  dates  of  membership.   What  you  have  done  to 
try  to  change  these  policies. 

No. 
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I.     BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Fuli  Name  (include  any  former  names  used.) 
GUIDO  CALABRESI  (Occasional  nickname  "GUY") 

2.  Address:   List  current  place  of  residence  and  office  address(es). 

Office:  Office  of  the  Dean,  Yale  Law  School,  PO  Box  208215,  New  Haven,  CT  06S2O- 
82  IS. 

Home:  639  Amity  Road,  Woo4bridge,  CT  06525. 

3.  Date  and  place  of  birth. 
October  18,  1932;  Milan,  Italy. 

4.  Marital  Siatus  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's  occupation, 
employer's  name  and  business  address(es). 

Married  to  ANNE  GORDON  AUDUBON  TYLER  -  community  volunteer  and  writer. 

5.  Education.   List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance, 
degrees  received,  and  dates  degrees  were  granted. 

a)  YALE  COLLEGE,  1949-1953;  B.S.,  1953  (Analytical  Economics). 

b)  MAGDALEN  COLLEGE,  OXFORD  UNIVERSITY,  1953-1955;  B.A.,  1955  (Politics, 
Philosophy  and  Economics)  (Matured  to  M.A.  without  further  residence  in  1959). 

c)  YALE  LAW  SCHOOL,  1955-1958;  LL.B.,  1958. 

6.  Employment  Record:   List  (by  year)  all  business  or  professional  corporations,  companies,  firms, 
or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise, 
including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

a)     Yale  University  -  Assistant  Instructor  (Economics),  1955-1956. 

Yale  University  -  Research  Assistant  to  Prof.  Q.  Johnstone,  Summer  1956. 
Simpson,  Thacher  &  Bartlett  -  Summer  Associate,  Summer  1957. 
Hen.  Hugo  L.  Black  (Sup.  Ct.  of  U.S.)  -  Law  aerk,  1958-1959. 
Yale  University  -  Assi.  Prof,  Assoc.  Prof.,  Prof.,  Dean,  1959-Present. 

b)    Institute  of  Comparative  Law,  University  of  Florence  (Florence,  Italy)  -  Visiting  Professor, 

March-July,  1969 
Harvard  University  -  Visiting  Professor,  1969-1970. 
Kyoto-Doshisha  Universities  (Kyoto,  Japan)  -  Visiting  Professor  (Kyoto-American  Summer 

Studies  Seminar),  Summer  1972. 
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European  University  Insiiiuie  (Florence,  Italy)  -  Visiting  Professor,  1979. 
Cambridge  University,  (Cambridge.  England)  A.L.  Coodhard  Professor,  1980- 

1981. 
University  of  Padua  (Padua,  Italy)  -  Visiting  Professor.  May,  1993. 

c)  First  Bancorp  (First  Bank),  New  Haven,  CT,  Director,  1965-1984. 

New  Haven  Advisory  Board,  Shawniut  Bank,  New  Haven,  CT,  (Member,  1984-Present). 
The  Crosby  Company  (Minneapolis,  MN  to  1985,  Delaware  1986).  Director,  1964-1986; 
President  (unpaid),  1980-1986. 

d)  Carolyn  Foundation,  Minneapolis,  MN  (Trustee,  1975-present)  (Vice  Chair,  1979-present) 
Hopkins  School  (Trustee,  1970-1980)  (President  of  Board  1976-1980)  (Honorary  Trustee 

1980-present) 
Saint  Thomas  More  Chapel  at  Yale  (Trustee,  1968-present) 
Connecticut  College  (Trustee,  1972-1981) 
Catholic  University  of  America  (Trustee,  1977-1985) 
Russell  Sage  Foundation  (Trustee,  1975-1981) 
Rexmont  Research  Institute  (Director,  1990-1992) 
Dixwell  Community  House  (Trustee,  1962-1970) 

Center  for  Research  on  Institutions  and  Social  Policy  (Director,  1979-present) 
American  International  School  of  Florence  (Trustee,  1992-Present) 
Connecticut  Bar  Foundation  (Director,  1977-1985,  ex  officio,  1993-Presem) 
Friends  of  Legal  Services  for  South  Central  Connecticut  (Director,  1987-Present) 
Oquossoc  Angling  Association  (Joined  1976,  Trustee,  1984-Present) 
Elizabethan  Club,  Yale  University  (Member,  Board  of  Governors,  1968-1970) 
Georgetown  Law  School  Board  of  Advisers,  (Member,  1991-Present) 
Instimte  of  Medicine  (National  Academy  of  Science),  (Member  of  Council,  1974-1976) 
American  Academy  of  Arts  and  Sciences.  (Member  of  Council,  1983-1986) 

7.  Military  Service:   Have  you  had  any  military  service?   If  so,  give  particulars,  including  the  dates,  branch 
of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

No. 

8.  Honors  and  Awards:   List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary  society 
memberships  that  you  believe  would  be  of  interest  to  the  Conmiinee. 

1.   Collcjie  arxi  Law  School  Distinctions  and  Awards 

a)    Yale  College: 

Ranked  1st  for  B.S.  Degree 

Philosophical  Orations  (Summa  Cum  Laude) 

Honors  with  Exceptional  Distinction  (Economics) 

Phi  Beta  Kappa  (Junior  Year) 

Yale  Club  Award  for  Freshman  Year  Standing 

Dickinson  Prize  in  Economics 

Chittenden  Prize  for  highest  ranking  graduate  in  Science 
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b)  Magdalen  College,  Oxford  University: 

First  Class  (Highest)  Honors 

Sheppard  Exhibition  (Prize  given  at  the  discretion  of  the  Fellows  of  Magdalen  College.  Oxford) 

Rhodes  Scholar  (Connecticut,  1953) 

c)  Yale  Law  School: 

Ranked  1st  for  LL  B   Degree 

Jewell,  Robbins  and  Frank  Prizes  for  highest  scholarship  in  various  years 

Order  of  the  Coif 

Magna  Cum  Laude 

Note  Editor,  Yale  Law  Journal 

2.  Honorary  Degrees 

M.A..  Hon.,  Yale,  1%2 

LL.D.,  Hon.,  Notre  Dame.  1979 

Dott.  lus  S.D.,  Hon..  University  of  Torino,  1982 

LL.D.,  Hon,  Villanova  University,  1984 

LL.D.,  Hon.,  University  of  Toronto,  1985 

LL.D.,  Hon.,  Boston  College,  1986 

LL.D.,  Hon.,  Catholic  University  of  America,  1986 

Dotl.  Jur.  Hon.,  University  di  Pavia,  1987 

LL.D.,  Hon.,  University  of  Chicago,  1988 

LL.D.,  Hon.,  Connecticut  College,  1988 

D.Phil.,  Hon.,  University  of  Haifa,  1988 

D.  Hum.  Litt.,  Hon.,  University  of  New  Haven,  1989 

LL.D..  Hon.,  IIT  Chicago-Kent  College  of  Law,  1989 

D.Sci.  Pol.,  Hon.,  University  of  Padova.  1990 

Dott.  Jur.  Hon.,  University  of  Bologna,  1990 

D.  Hum.  Litt.,  Hon.,  Williams  College.  1991 

LL.D..  Hon.,  William  Mitchell  College,  1992 

LL.D.,  Hon.,  Princeton  University,  1992 

D.  Hum.  Litt.,  Hon.,  Quinnipiac  College,  1993 

Dott.  Jur..  Hon.,  Stockholm  University,  1993 

3.  Name  Lectures  Given 

John  R.  Cohen  Lecnire.  University  of  Colorado  Law  School  (with  R.  Posner) 

Alpha  Omega  Alpha  Lectures,  Duke  University  Medical  Center 

Fels  Lectures,  University  of  Pennsylvania 

Harris  Lectures,  University  of  Indiana  Law  School,  Bloomington 

C.A.  Wright  Lecture,  University  of  Toronto  Law  School 

Oliver  Wendell  Holmes  Lectures,  Harvard  University 

Willis  G.  Cunningham  Lecture,  Queen's  University  Law  School,  Kingston,  Canada 

Tom  Sealy  Lecture.  University  of  Texas  Law  School 

Hagood  Lecture,  University  of  South  Carolina  School  of  Law 

Gordon  R.  Clapp  Lecture,  Lawrence  University 

Pope  John  XXIIl  Lecture,  The  Catholic  University  of  America 
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Cleveland-Marshall  Fund  Lecture,  Cleveland-Marshall  College  of  Law,  Cleveland  Stale 

University 
Thomas  M.  Cooley  Lectures,  University  of  Michigan  Law  School 
Jessie  &  John  Danz  Lectures,  University  of  Washington 
The  Maccabean  Lecture.  The  British  Academy 
Blackstone  Lecture,  Oxford  University 
Abrams  Lectures,  Syracuse  University 

Ben  J.  Altheimer  Lecture,  University  of  Arkansas  (Little  Rock)  Law  School 
Murray  Lecture,  University  of  Iowa  Law  School 
Rosenthal  Lectures,  Northwestern  University 
Edwin  W.  Smith  Memorial  Lecture,  Westfield  Academy 
Randolph  W.  Thrower  Lecture  on  Law  and  Public  Policy,  Emory  Law  School 
John  A.  Sibley  Lecture,  University  of  Georgia  School  of  Law 
Centennial  Lecture,  Chicago-Kent  College  of  Law 
Meiklejohn  Lecture,  Brown  University 
Mirikitani  Foundation  Lecture,  University  of  Hawaii 
St.  Thomas  More  Lecture,  University  of  Detroit  School  of  Law 

Schroeder  Lecture,  The  Law-Medicine  Center  of  Case  Western  Reserve  University  School  of  Law 
Olin  Lecture,  University  of  Virginia  Law  School 
William  B.  Lockhart  Lecture,  University  of  Minnesota  Law  School 
Constantine  Tsalos  -  In  Memoriam  Lecture,  University  of  Athens  Department  of  Law 
Judge  Solomon  Liss  Memorial  Lecture,  University  of  Baltimore  School  of  Law 
Margaret  Lindquist  Sorensen  Lecture,  Yale  Divinity  School 
Roy  and  Virginia  Ray  Lecture,  University  of  Kentucky  College  of  Law 

4.  Miscellaneous 

At  time  of  appointment  as  full  professor  at  Yale  in  1962,  was  the  youngest  Full  Professor  in  the  University 
in  over  12S  years,  and  one  of  the  two  or  three  youngest  in  Yale  history. 

Picked  as  one  of  Ten  Outstanding  Young  Men  in  America  (1962)  by  V.S.  Chamber  of  Commerce. 

Laetare  Medal  (for  an  outstanding  teacher  of  law).  University  of  Notre  Dame  (1985). 

Marshall-Wythe  Medal  (given  to  an  outstanding  legal  leader  in  the  United  States  and  abroad),  William  & 
Mary  Uw  School  (1985). 

5.  Book  Awards 

A  Common  Law  for  the  Age  of  Statutes  received  the  American  Bar  Association,  Certiflcate  of  Merit  (1983) 
and  the  Triennial  Book  Award,  Order  of  the  Coif  (1987). 

Ideals.  Beliefs.  Attitudes  and  the  Law:   Private  Law  Perspectives  on  a  Public  Law  Problem  received  the 
American  Bar  Association,  Silver  Gavel  Award  (1986). 
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6.     Professional  and  Learned  Socitties 

Insillule  of  Medicine  (National  Academy  of  Science)  (Member  of  Council,  1974-1976) 

American  Academy  of  Ans  and  Sciences  (Member  of  Council,  1983-1986) 

British  Academy  (Corresponding  Fellow) 

Royal  Swedish  Academy  of  Sciences  (Foreign  Member) 

Accademia  Nazionale  dei  Lincei  (Italy)  (Foreign  Member) 

Canadian  Institute  for  Advanced  Legal  Studies 

Coruiecticut  Academy  of  Arts  and  Sciences 

Italian  Association  of  Comparative  Law 

American  Association  of  Law  and  Economics  (Honorary  Lifetime  Member) 

I  am  also  on  the  Board  of  Editors  (mostly  honorary)  of  many  scholarly  journals  --  primarily  In  Torts,  and  in 
Law  and  Economics. 

9.  Bar  Associations:    List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any  offices  which  you  have  held  in  such  groups. 

American  Bar  Association 

American  Law  Institute 

American  Trial  Lawyers  Association 

Association  of  American  Law  Schools  (Executive  Committee,  1987-1989)  (Committee  on  the  Challenges  of 

Diversity,  1 991 -Present)  (Program  Committee.  1993-Present) 
Connecticut  Bar  Association 
Connecticut  Gender  Bias  Task  Force.  1987-91 
Society  of  American  Law  Teachers 
National  Bar  Association 
National  Association  of  Women  Lawyers 

Order  of  the  Coif  (Triennial  Book  Award  Comminee.  1993-Present) 
(See  also  item  6  under  question  8.) 

10.  Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Haifa  University  Law  School  (Academic  Comminee.  1989-Presem) 

Jeffferson  Center  (Advisory  Council.  1983-presem) 

TISOM  (Tel  Aviv  International  School  of  Management)  (Academic  Committee,  May,  1993-present) 

Centro  Nazionale  Prevenzione  e  Difesa  Sociale  (Milan.  Italy)  (Scientific  Committee,  1988-present) 

National  Italian  American  Foundation  (Council,  1993-present) 

American  Bar  Foundation  (Member,  1986-presem) 

Association  of  American  Rhodes  Scholars  (Member.  1955-present)  (Secretary.  Connecticut  Selection  Committee, 

1970-1978;  Member,  New  England  Final  Selection  Committee,  1970,  1972-1981) 
Center  for  Research  on  Institutions  and  Social  Policy  (Director,  1979-Preseiit) 
Meiklejohn  Institute  for  Legal  Studies  (Advisory  Board)  (1994-Present) 
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Mory's  Association  (l9S0-presen() 

Yale  Club  of  New  York  City  (1966-presenl) 

Century  Association  (1976-present) 

Elizabethan  Club,  Yale  University  (1952-presem)  (Member  of  Board  of  Governors,  1968-1970) 

The  Benchers  (1966-present) 

The  Dissenters  (1978-present) 

The  Oquossoc  Angling  Association  (1976-presenl)  (Tr^islee,  1984-presem) 

Italian  American  Historical  Society  of  New  Haven  (1990-present)  (Distinguished  Service  Award,  1990) 

The  Club,  Yale  University  (1991-Present) 

Catholic  Commission  on  Intellectual  and  Cultural  Affairs  (1990-presenl) 

See  also  Item  d)  under  Question  6. 

None  of  these  organizations  are  active  in  lobbying. 

I  also  make  many  charitable  contributions  to  organizations  like  the  New  Haven  Historical  Society,  The  New 
Haven  Symphony,  The  Woodbridge  Volunteer  Fire  Depanment,  and  The  National  Trust  for  Historic 
Preservation,  all  of  which  technically  make  you  "members."    I  have  not  listed  them  since  my  affiliation  is  in  the 
nature  of  no  more  than  a  charitable  contribution. 

1 1 .  Court  Admission:    List  all  courts  in  which  you  have  been  admined  to  practice,  with  dates  of  admission  and 
lapses  if  any  such  memberships  lapsed.   Please  explain  the  reason  for  any  lapse  of  membership.   Give  the  same 
information  for  administrative  bodies  which  require  special  admission  to  practice. 

All  Connecticut  Courts  since  1958. 

12.  Published  Writings:   List  the  titles,  publishers,  and  dales  of  books,  articles,  reports,  or  other  published  material 
you  have  written  or  edited.   Please  supply  one  copy  of  all  published  material  not  readily  available  to  the 
Committee.    Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal 
policy.    If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

Books: 

The  Costs  of  Accidents:    A  Legal  and  Economic  Analysis.  Yale  University  Press  (Feb.  1970). 

Tragic  Choices  (with  P.  Bobbin).  W.  W.  Norton  &  Co.  (Jan.  1978). 

A  Common  Law  for  the  Age  of  Statutes.  Harvard  University  Press  (Jan.  1982). 

Ideals.  Beliefs.  Attimdes  ar)d  the  Law:   Private  Law  Perspectives  on  a  Public  Law  Problem.  Syracuse 
University  Press  (May  198S). 

Articles: 

(1)  Note,  Robinson-Patman  Act  and  Functional  Discounts,  66  Yale  Law  Journal  243  (19S6) 

(2)  Some  Thoughts  on  Risk  Distributions  and  the  Law  of  ToiU,  70  Yale  Law  Journal  449  (1961) 


257 


(3)  Reiroacliviiy:    Paramount  Powers  and  Conlracluil  Changes.  71  Yale  Law  Journal  1 191  (1962) 

(4)  The  Decision  for  Accidents:    An  Approach  to  Nonfault  Allocation  of  Costs,  78  Harvard  Law  Review 
713(1965) 

(5)  Fault,  Accidents,  and  the  Wonderful  World  of  Blum  and  Kalven,  75  Yale  Law  Journal  216  (1965) 

(6)  Changes  for  Automobile  Claims?  Views  and  Overviews,  Volume  1967,  Illinois  Law  Forum  6(X)-1 1 
(1967) 

(7)  Transaction  Costs,  Resource  Allocation,  and  Liability  Rules,  11  Journal  of  Law  &  Economics  67  (1968) 

(8)  Does  the  Fault  System  Optimally  Control  Primary  Accident  Costs?,  33  Journal  of  Law  &  Contemporary 
Problems  429  (1968) 

(9)  Reflections  on  Medical  Experimentation  in  Humans,  Daedalus  (98-2  Proceedings  of  the  American 
Academy  of  Arts  &  Sciences)  387  (Spring,  1969) 

(10)  Right  Approach,  Wrong  Implications:    A  Critique  of  McKean  on  Products  Liability  (with  Kenneth  C. 
Bass,  III),  38  University  of  Chicago  Law  Review  74  (1970) 

(11)  The  New  York  Plan:   A  Free  Choice  Modification,  71  Columbia  Law  Review  267  (1971) 

(12)  Property  Rules,  Liability  Rules,  and  Inalienability:  One  View  of  the  Cathedral  (with  A.  Douglas 
Melamed),  85  Harvard  Law  Review  1089  (1972) 

(13)  Toward  a  Test  for  Strict  Liability  in  Torts  (with  Jon  HirschofI),  81  Yale  Law  Journal  1055  (1972) 

(14)  Preclinical  Problems  of  New  Drug  Development  (Comments)  in  Repulatinp  New  Drugs  (R.  L.  Landeau, 
ed).  University  of  Chicago  Press  (1973) 

(15)  Birth,  Death,  and  the  Uw,  37  Pharos  39  (1974) 

(16)  Government  Decision  Making  &  The  Preciousness  of  Life  (Comment  on  K.  J.  Arrow)  in  Ethics  of 
Medical  Care  (L.  Tancredi,  ed.).  National  Association  of  Science  (1974) 

(17)  Altruism  and  Economic  Theory,  A  Comment,  in  Altruism.  Morality,  and  Economic  Theory  (E.  S. 
Phelps,  ed),  Russell  Sage  Foundation,  New  York  (1975) 

(18)  Optimal  Deterrence  and  Accidents:  To  Fleming  James,  Jr.,  84  Yale  Law  Journal  656  (1975) 

(19)  Concerning  Cause  and  the  Law  of  Torts:   An  Essay  for  Harry  Kalven,  Jr.,  43  University  of  Chicago 
Law  Review  69  (1975) 

(20)  Torts  -  The  Law  of  the  Mixed  Society,  in  American  Law:  The  Third  Century  (B.  Schwartz,  ed.).  New 
York  University,  Fred  B.  Rothman  &  Co.,  South  Hackensack,  NJ  (1976),  p.  103.  Also  in  56  Texas 
Law  Review  519  (1978).   Translated  in  6  Politica  del  Diritto  665  (1978)  (summarized  in  20  ATLA  Law 
Reporter  405  (1977)).   Translated  in  23  (Seg.  Ep.)  Thimis  43  (1992). 
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(21)  The  Modem  Italian  Legal  Sysiem.  YaleA'ideo.  OfTice  of  Public  Information,  Yale  University,  149  York 
Street.  New  Haven.  CT  06520. 

(22)  The  Problem  of  Malpractice:   Trying  to  Round  Out  the  Circle,  27  University  of  Toronto  Law  Journal 
131  (1977).   Also  in  The  Economics  of  Medical  Malpractice.  (S.  Rottenberg.  ed.),  American  Enterprise 
Institute,  Washington,  DC  (1978) 

(23)  Incentives,  Regulation,  and  the  Problem  of  Legal  Obsolescence,  in  New  Perspectives  for  a  Common 
Uw  of  Europe.  (M.  Cappelleiti,  ed).  (1978) 

(24)  On  the  General  State  of  Law  aiKl  Economics  Today,  in  Law  and  Economics.  (G.  Skogh,  ed.),  (1978) 

(25)  Bakke.   Lost  Candor,  NY.  Times.  July  6,  1978 

(26)  Louis  H.  Pollak,  Generosity  and  Subtlety:   A  Student's  View,  127  University  of  Pennsylvania  Law 
Review  285  (1978) 

(27)  Access  to  Justice  and  Substantive  Law  Refonn:    Legal  Aid  for  the  Middle  Class,  in  Access  to  Justice. 
(M.  Cappelletti  ed).  Vol.  Ill  (1979) 

(28)  Bakke  As  Pseudo-Tragedy,  28  Catholic  University  Law  Review  427  (1979) 

(29)  The  Nonprimacy  of  Sututes  Act;   A  Comment,  IV  Vermont  Law  Review  248  (1979) 

(30)  Product  Liability:  Curse  or  Bulwark  of  Free  Enterprise?,  27  Qeveland  State  Law  Review  314  (1979) 

(31)  Controllo  Sociale  e  Anivita  Pericolose,  Centre  Studi  Giuridici  e  Politici  Regione  Umbria  (Taccuino  del 
Centro)  (July  1979) 

(32)  About  Law  and  Economics:   A  Letter  to  Ronald  Dworkin,  8  Hofsira  Law  Review  553  (1980) 

(33)  Alfred  Conard,  79  Michigan  Law  Review  3  (1981) 

(34)  You  Can  Call  It  Thucydides  or  You  Can  Call  It  Musurd  Plaster.  But  It's  All  Proximate  Cause  Just  the 
SariK  -  In  Memory  of  Fleming  James,  91  Yale  Law  Journal  1  (1981) 

(35)  Funzione  E  Sttuttura  Dei  Sistemi  Di  Responsibility  Medica,  in  La  Responsabiliti  Medica  (1  Collana 
della  Rivisu:   Responsabiliti  Civile  e  Previdenza  43).  Don.  A  Giuffrf  1982. 

(36)  Preface  to  Interpretazione  Giuridica  e  Analisi  Economica  (G.  Alpa,  F.  Pulitini,  S.  Rodoti,  F.  Romani. 
eds),   Dott.  A.  Giuffrt  (1982).   Reprinted  in  18  Annali  della  facolti  di  giurisprudenza  di  Genova  176 
(1980-81) 

(37)  A  Common  Law  for  the  Age  of  Statutes,  1  The  Fine  Print  4  (1982) 

(38)  Grant  Gilmore  and  The  Golden  Age,  92  Yale  Law  Journal  1  (1982) 

(39)  The  New  Economic  Analysis  of  Law:   Scholarship.  Sophistry,  or  Self-Indulgencc?,  68  Proceedings  of 
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the  British  Academy  85  (1982) 

(40)  Thoughts  on  the  Future  of  Economics  in  Legal  Education  (Cominenls),  33  Journal  of  Legal  Education 
359(1983) 

(41)  The  Passage  of  Time:   The  Implications  for  Product  Liability  (Commentary).  58  New  York  University 
Uw  Review  939  (1983) 

(42)  First  Party.  Third  Party,  and  Product  Liability  Systems:  Can  Economic  Analysis  of  Law  Tell  Us 
Anything  About  Them?.  69  Iowa  Law  Review  33  (1984).  Italian  version,  published  as  Costo  degli 
incidenti.  efTicienza  e  distribuzione  della  ricchezza:  sui  limiti  dell'analisi  economica  del  diritto.  lU 
Rivista  Critica  del  Diritto  Privato.  n.  1,  p.  7,  Marzo  (198S). 

(43)  Of  Law  and  the  River:  Correspondence  with  Paul  D.  Carrington.  35  Journal  of  Legal  Education  23 
(1985). 

(44)  Too  Much,  Too  Little,  or  Both:  Some  Thoughts  on  Law  Making  by  American  Courts,  in  The 
Cambridge  Lectures  1983.  (Elizabeth  G.  Baldwin,  ed).  Butterworths.  (1985). 

(45)  Le  pene  private  e  il  carattere  mislo  della  responsibility  civile,  in  Le  Pene  Private  (6  Collana  della 
Rivista:   Responsabiliti  Civile  e  Previdenza  413),  (Busnelli  and  Scalfi,  eds.),  Dott.  A.  Giuffrf  (1985). 

(46)  Sobre  los  limites  de  los  analisis  no  economicos  del  Derecho.  in  Anuario  de  Filosofla  del  Derecho 
(Instituto  Nacionale  de  Estudios  Juridicos).  Madrid,  1985. 

(47)  Four  Tesu  for  Liability  in  Torts  (with  Alvin  K.  Klevorick),  14  Journal  of  Legal  Studies  3,  1985. 

(48)  Diritto  Giudiziale  e  Legislazione  nella  Nuova  Common  Law,  32  Jus  373  (1985). 

(49)  Afterword  (In  Honor  of  Charles  Black),  95  Yale  Law  Journal  1787  (1986). 

(50)  Policy  Goals  of  the  "Swedish  Alternative",  34  American  Journal  of  Comparative  Law  657  (1986).   Al 
in  Compensation  for  Personal  Injury  in  Sweden  and  other  Countries,  (C.  Oldertz  and  E.  Tidefelt, 
editors),  Juristforlaget.  (1988). 

(51)  Law  and  Medicine  in  ConfronUtion,  A  Dean's  Dialogue  (Working  Paper  H  45,  Civil  Liability  Progra. 
Yale  Law  School,  May  1986),  reprinted  in  20  Yale  Medicine  4  (1986). 

(52)  In  Memoriam.  The  Honorable  Poner  Stewart,  Proceedings  Before  the  Supreme  Court  of  the  United 
States,  p.  14,  Washington,  DC  (1986). 

(53)  Cuatro  Tipos  de  Costitucion,  in  Elementos  Para  una  Reforma  de  la  Costitucion  National,  p.  25. 
Presidencia  de  la  Nacion,  Consejo  para  la  Consolidacion  de  la  Democracia,  Buenos  Aires  (1987). 

(54)  Al  di  la  dell'analisi  economica  del  diritto,  in  Politeia  -  Un'etica  pubblica  per  la  societa  aperu.  p.  95. 
Milano,  1987. 

(55)  Robert  Cover,  5  Journal  of  Law  and  Religion  1  (1987). 
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06)  Tom  Emerson;   L*w  in  the  Service  of  Justice,  38  Case  Western  Uw  Review  477.(1987-88). 

(57)  Jay  Kair's  Coniribuiions  to  Law  and  Medicine  at  Yale.  16  Law,  Medicine  &  Health  Care  3-4  (1988) 

(58)  II  ruolo  e  li  responsibilili  del  giudice  in  U.S.A.  ed  in  Italia,  in  Responsabiliti  Civile  e  PrevldenM.  p 
28S.  Milano.  1988. 

(59)  Introductory  Letter.  1  Yale  Journal  of  Law  &  the  Humanities  vii  (1988). 

(60)  Gli  Effeiti  del  Precedente  e  della  Norma  Legislativa  nel  Sistema  U.S.A.  dei  Toiu:  II  Caso  del 
Concorso  di  Colpa.  in  La  Giurisprudenza  per  Massime  e  il  Valore  del  Precedente,  p.  135,  Cedam 
(Padova)  (1988). 

(61)1  DIritti  Fondamentali  e  i  Quattro  Tipi  di  Costiturione:  Quale  i  il  Modello  Americano?,  3  (Juadrimesire 
463  (1988). 

(62)  Foreword,  To  Biitker,  Collected  Legal  Essays,  Rothman  &  C:o.  (1989). 

(63)  In  Memoriam,  Arthur  Charpeniier,  Yale  Law  School,  New  Haven,  CT  (1990). 

(64)  II  Futuro  dell'Analisi  Economica  del  Diritto,  Sociologia  del  dirino,  vol.  1-2,  1990  (p.  47). 

(65)  The  Poimlessness  of  Pareto:  Carrying  Cease  Further,  100  Yale  Law  Journal  1211  (1991).  lulian 
translation,  published  as  L'inutiliti  di  Pareto:  Portando  Oltre  Coase,  in  2  RivisU  Internationale  di 
Scienze  sociali  215  (1991). 

(66)  Commentary  on  Some  Thoughts  on  Risk  Distribution  and  the  Law  of  Torts,  in  Shapiro,  The  Most  Cited 
Articles  from  the  Yale  Uw  Journal,  100  Yale  Uw  Journal  1149.  1482  (1991). 

(67)  Commentary  on  Toward  A  Test  for  Strict  Liability  in  Torts,  in  Shapiro,  The  Most  Cited  Articles  from 
the  Yale  Uw  Journal,  100  Yale  Uw  Journal  1149,  1501  (1991). 

(68)  What  Clarence  Thomas  Knows,  Op-«d.  The  New  York  Times.  July  28.  1991. 

(69)  Whatever  the  Next  Step  Is.  the  Scoundrels  Win,  Op-ed  Los  Aneeles  Times.  October  8.  1991. 

(70)  Do  We  Own  Our  Bodies?.  1  Health  Matrix  Journal  of  Uw-Medicine  501  (1991). 

(71)  Antidiscrimination  and  Constinjtional  Accountability  (What  the  Bork-Brennan  Debate  Ignores)  - 
Foreword,  The  Supreme  Court  1990  Tenn,  105  Harvard  Uw  Review  80  (1991). 

(72)  Tom  Emerson:  The  Scholar  as  Hero,  101  Yale  Uw  Journal  315  (1991). 

(73)  Sul  Regime  Giuridico  delle  Parti  del  Corpo  Umano,  IX  Rivista  Criiica  del  Diritto  Privato  755  (1991). 

(74)  Coals  to  Newcastle  or  Doggerel  for  a  Poet:   A  Tribute  to  John  Simon,  27  San  Francisco  Uw  Review  5 
(1992). 

(75)  Remembering  Yale's  Years  of  Inequality,  Op-ed  article.  The  Yale  Daily  News.  Wednesday.  October  6. 
1993. 
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My  speeches  and  lectures  are  always  given  solely  from  notes  which  are  not  legible.   They  are  on  the  same 
general  topics  as  the  published  articles  and  drafts  that  I  have  included:   Tons.  Law  and  Medicine,  Legal 
Process  and  Ethics,     Some  subsequently  are  convened  to  a  "draft"  which  may  not  reflect  precisely  what  was 
said  in  the  speech.    Finally,  some  are  ultimately  published  (in  which  case  they  appear  in  the  above  list)    I 
include  (he  following  "drafts'  derived  from  earlier  speeches  or  lectures. 

Choices; 

Scapegoats; 

Diversity  in  Faculty  Hiring 

Do  We  Own  Our  Bodies?,  How  Four  Approaches  to  Law  Would  Analyze  That  Question 

What  Does  It  Mean  to  Be  An  Italian;  What  Does  It  Mean  (o  Be  An  Italian-American 

13.  Health.   What  is  the  present  slate  of  your  health?   List  the  dale  of  your  last  physical  examination. 
Excellent.    February  28,  1994. 

14.  Judicial  Office:  Slate  (Chronologically)  any  judicial  offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

None. 

15.  Citations.    If  you  are  or  have  been  a  judge,  provide:   (1)  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  citations  for  significant  opinions  on  federal  or  slate 
constitutional  issues,  together  with  the  citation  to  appellate  coun  rulings  on  such  opinions.   If  any  of  the  opinions 
listed  were  not  officially  reponed,  please  provide  copies  of  (he  opinions. 

Not  applicable. 

16.  Public  Office:  Slate  (chronologically)  any  public  offices  you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or  appointed.  Slate  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  was  from  1967-1969  an  elected  (unpaid)  member  of  the  Board  of  Education  of  the  Town  of  Woodbridge, 
Connecticut,  and  from  1971-1975  an  elected  (unpaid)  selectman  (Member  of  (he  Board  of  Selectmen)  of  the 
Town  of  Woodbridge,  Connecticut. 

I  never  ran  unsuccessfully  for  elective  public  office. 

17.  Legal  Career 

a)  Describe  chronologically  your  law  practice  and  experience  after  graduation  from  law  school  including: 

1.    whether  you  served  as  clerk  (o  a  judge  and  if  so,  the  name  of  (he  judge,  the  court,  and  (he  dates  of  the 
period  you  were  a  clerk; 

Upon  graduation  from  Yale  Law  School,  I  clerked  for  the  Honorable  Hugo  L.  Black,  Supreme  Court  of 
(he  United  Slates,  1958-1959. 
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2.  whether  you  practiced  alone,  and  if  so,  (he  addresses  and  dates; 
Not  apphcable. 

3.  the  dates,  names  and  addresses  of  law  finns  or  offices,  companies  or  governmental  agencies  with  which 
you  have  been  connected,  and  the  nature  of  your  connection  with  each; 

Since  my  clerkship  I  have  been  continuously  engaged  in  law  leaching  and  scholarship,  and  have  never 
been  associated  with  any  law  firms,  except  for 

1 .  an  earlier  summer  employment  in  the  summer  of  1957  at  the  firm  of  Simpson.  Thacher  &  Banlett. 
425  Lexington  Avenue.  New  York.  NY    10017. 

2.  a  consultation  on  a  complex  trust  litigation  for  the  Honorable  William  Timbers,  United  States 
Courthouse,  Bridgeport,  CT  06604,  in  or  around  1959,  when  he  was  in  private  practice. 

3.  a  consultation  for  James  B.  Liberman,  Esq.,  Berlack,  Israels  &  Liberman,  120  West  45lh  Street,  New 
York,   NY    10036.  in  or  around  1980-1981  (GPU-Three  Mile  Island  Litigation). 

4.  a  consultation  for  Max  Gitter,  Esq..  Paul,  Weiss,  Rifkind,  Wharton  &  Garrison.  1285  Avenue  of  the 
Americas,  New  York,  NY   10019.  in  or  around  1988-1989  (a  civil  RICO  case). 

I  was  a  consultant  to: 

U.S.  Department  of  Transportation,  Auto  Insurance  Study  1968-1970. 

Slate  of  New  York,  Insurance  Department.  1969-1970 

Automobile  Insurance  Report,  State  of  Hawaii.  Legislature  on  Automobile  Insurance  Reform  circa  1970. 

I  served  on: 

The  Connecticut  Commission  on  Medical  Legal  Investigations,  1969-1971 

National  Research  Council  Evaluation  Panels,  Technical  Analysis  Division  1970-1973. 

Center  for  Consumer  Safety.  1973-1975. 

National  Commission  on  Critical  Choices  for  Americans,  1973-1976. 

National  Leadership  Commission  on  Health  Care,  1986-1989. 

In  1990  I  was  asked  by  Alberto  M.  Ferrari,  a  graduate  of  the  Yale  Law  School,  if  I  would  be  willing  to 
be  on  a  retainer  for  a  fixed  sum  to  the  Ferruzzi  Group  of  Italian  Companies,  should  they  need  advice  on 
U.S.  law.  The  retainer  agreement  lasted  for  three  years  and  has  now  terminated.  During  those  years.  I 
was  paid  by  different  companies  in  that  group,  specifically  Ferruzzi  Finanziaria,  SPA.  and  Montecaliiu. 
SPA.    I  never  performed  any  services  for  them. 
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b.    I .    Whal  has  been  (he  general  characler  of  your  law  praclice,  dividing  it  into  periods  with  dates  if  Its 
character  has  changed  over  the  years? 

I  have  been  a  fiill  lime  law  teacher  and  scholar  since  19S9.   My  law  teaching  and  scholarship  has 
consisted  primarily  of  the  following: 

1.  TorU.  1959-present. 

2.  Economic  Analysis  of  Law,  1959-present. 

3.  Legal  Process.  l975-pre$enl. 

4.  Law  and  Medicine,  197S-present. 

5.  Constitutional  Theory,  1990-present. 

6.  Federal  Estate  &  Gift  Taxation,  1959-1985. 

7.  Property  and  Land  Finance,  1959-1963. 

2.    Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which  you  have  specialized. 

With  the  rare  exceptions  noted  above  (Item  17a.  3),  I  have,  as  a  matter  of  principle,  declined  to 
consult  or  practice  while  engaged  in  full  time  teaching  aixl  scholarship.   I  believe  that  full  time 
dedication  to  one's  students  and  scholarship,  for  me,  is  just  that,  though  obviously  others  have 
successfully  and  properly  reached  other  conclusions.   Accordingly,  I  have  only  been  involved  in  no 
cases,  when  my  own  scholarship  was  implicated: 

In  the  matter  of  Jersey  Central  Power  &  Light  Co..  before  the  New  Jersey  Department  of  Energy, 
Board  of  Public  Utilities,  1980,  and  In  the  matter  of  Metropolitan  Edison  Co.  before  the  Pennsylvania 
Public  Utilities  Commission,  1980,' it  appeared  that  both  General  Public  Utilities  and  the  Public 
Advocate,  might  be  relying  on  one  of  my  books.  The  Costs  of  Accidents,  for  opposing  propositions 
on  the  question  of  whether  clean  up  costs  in  the  Three  Mile  Island  Nuclear  Accident  should  be  made 
part  of  the  cost  base  and  be  bome  by  the  rate  payer  or  be  excluded  and  borne  by  the  shareholders. 
After  examining  the  treatment  by  the  regulators  of  a)  requests  by  GPU  for  higher  prices  to  meet 
higher  risks;   b)  imexpected  catastrophes  in  alternative  (fossil  fuel)  forms  of  energy;  and  c)  windfall 
gains,  I  concluded  that  the  costs  were  appropriately  part  of  the  cost  base  aixl  borne  by  the  rate  payers. 
I  testifled  before  the  state  regulatory  agency  in  Pennsylvania  to  that  effect.   I  did  not  testify  in  New 
Jersey,  but  my  position  was  a  signiflcant  part  of  the  brief  filed  there.   Both  commissions  while  not 
speaking  specifically  in  terms  of  the  issue  I  had  addressed  gave  significant  rale  increases,  the  result 
GPU  sought.   This  saved  the  company  from  probable  bankruptcy,  but,  more  inqwrtant,  saw  to  it  thai 
regulated  industries  were  not  made  to  bear  the  downside  of  risks  for  which  they  bad  not  been  allowed 
to  charge  higher  prices  or  to  keep  the  potential  upside  benefits.   Lead  Counsel  was  James  B. 
Liberman,  Esq.,  Berlack,  Israels  &  Liberman,  120  West  45th  Street,  New  York,  NY   10036. 

In  Furman.  Katz.  et  al.  v.  Ciritto.  Coleman,  el  al.  (2d  Cir.  1984),  a  RICO  case,  the  question  was  one 
that  I  had  especially  raised  in  one  of  my  books,  A  Common  Law  for  the  Age  of  StaWtes.  namely 
whether  the  same  words  in  a  statute  could  have  different  meanings  for  civil  and  crioiinal  liability. 
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The  case  was  an  atlempl  lo  limit  civil  RICO  liligalion  in  situations  in  which  criminal  charges  had  not. 
and  would  not  be  brought.   My  interest  in  the  case  was  primarily  concerned  with  the  role  of  courts  in 
dealing  with  statutes,  but  I  became  involved  in  reviewing  the  preparation  of  the  brief.   To  the  best  of 
my  knowledge  our  client  won  on  other  grounds.   Lead  Counsel  in  the  case  was  Max  Ciller,  Esq  , 
Paul.  Weiss,  Riflcind,  Wharton  &  Garrison,  1285  Avenue  of  the  Americas.  New  York,  NY   10019. 

c.    1.    Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the  frequency  of  your  appearances 
in  court  varied,  describe  each  such  variance,  giving  dates. 

Not  at  all. 

2.  What  percentage  of  these  appearances  was  in: 

a)  federal  courts; 

b)  state  courts  of  record; 

c)  other  courts. 

Not  applicable. 

3.  What  percenuge  of  your  litigation  was: 

a)  civil; 

b)  criminal. 

Not  applicable. 

4.  Slate  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or  judgment  (rather  than  settled). 
Indicating  whether  you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

Not  applicable. 

5.  What  percentage  of  these  trials  was: 

a)  jury; 

b)  non-juiy. 

Not  applicable. 

18.  Liiifiation.   Describe  the  ten  most  significant  litigated  maners  which  you  personally  handled.  Give  the  ciutions, 
if  the  cases  were  reported,  artd  the  docket  number  and  date  if  uiueported.  Give  *  capsule  summary  of  the 
substaiKe  of  each  case.   Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the  nanire  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.   Also  state  as  lo  each  case: 

a)  the  date  of  representation; 

b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case  was  litigated;  and 

c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of  priiKipal  counsel  for  each  of  the 
other  parties. 

Not  applicable  -  see  17b  1  and  2. 
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19.    Legal  Aclivilies:    Describe  (he  most  signiOcam  legal  activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  no<  involve  litigation.    Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 


See   8. -3.  12.  and  17  b. 


'*  ' 
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fl.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amount  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  Tirm  memberships,  former  employers,  clients,  or  customers.    Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  fmancial  or  business  interest. 

I  have  no  deferred  Income  arrangements,  or  deferred  slock,  options  or  uncompleted  contracts.   I  do  have 

a)  a  funded  retirement  plan  with  TIAA-CREF  (Teachers  Insurance  Annuity  Association  and  College  Retiremem 
Equity  Fund)  (See  Net  Worth  Statement  for  current  value). 

b)  Royalty  contracts  with  the  following  publishing  houses  for  past  books  written; 

1 .  Yale  University  Press 

2.  Norton  &  Co. 

3.  Harvard  University  Press 

4.  W.B.  Saunders  &  Co. 

c)  Under  Yale  Law  School  rules,  I  am  entitled  to  retire  and  to  continue  part  lime  teaching  thereafter.   If  I  elea 
to  do  so  I  would  limit  my  compensation  to  that  permitted  to  federal  judges  under  applicable  federal  statutes. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.    Identify  the  categories  of  litigation  and  Tinancial  arrangements  that  are  likely 
to  present  potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

I  see  no  unusually  difficult  conflicts  problems  from  these  arrangements.   In  view  of  my  long  term  association 
with  it,  I  would  recuse  myself  from  any  cases  involving  Yale  University  which  would  arise  during  my  judicial 
service.    I  would  be  especially  careful  with  respect  to  participating  in  any  litigation  involving  the  above 
mentioned  publishing  houses  or  TIAA-CREF,  and  would  request  the  Chief  Judge  not  to  assign  me  to  cases 
involving  these.    I  would  not  sit  on  any  cases  involving  companies  in  which  I,  or  my  wife,  or  any  trusts  for  our 
benefit,  or  of  which  either  of  us  is  a  trtistee,  have  an  interest.   In  all  these  nutters  I  would  use  the  Code  of 
Judicial  Conduct  as  my  guide. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?  If  so,  explain. 

I  will  probably  continue  to  do  some  pait  time  teaching  at  the  Yale  Law  School  simitar  in  time  and  compensation 
to  that  done  commonly  by  various  U.S.  Courts  of  Appeals  Judges. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fee,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria, 
and  other  items  exceeding  $500  or  more  Of  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report, 
required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here). 

See  atuched  AO-10. 
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RNANCIAL    DISCLOSURE    REPORT  fsFfT.l^sHlijn ',5^!^" 

i»  u  t  e  A    «^|>    «.  lii-iiji 


1      P«r«on  Reporting    (Uit  n«n«,    Clrat.   ailddl*   Initial)        2.  Court  or  Organisation 


).    Data  of  ttport 


CALABRESI,  GUIDO  US  COURT  OF  APPEALS,  2ND  CIR.   02/10/94 

'     ■'"'*       «n}S}*.t'il.2"''«;ii??ifr;„355i'InSrcat.  »     ••■""  ^^   ''"«'  •»"?"«•  '«-•             •■   o^^mn,  ranod 

lull-  or  p»rttl«al  j5_  Moalnatlon.    Data   Oi/0»/t« 

ACTIVE,    US   CIRCUIT  JUDGE  _  imti.i    _  A™,„ai    _  rrnai                 93-1/31/94 


..    ^n..«,.ra  or  u..ic.  ,w>oraaa  •.   «>  «!>•  baala  of   thainf oration  contalnad   In  thla  ».port.    it 

YALE     LAW    SCHOOL  tt^'itiSnT'J^  '  =<>^>'«""  •"»  applUabU  la.rari 

127    WALL   STREET,     PO   BOX    208215 

NEW   HAVEN,    CT      06520-8215  i<.vi„i„,  officr  sijnatura 


IMPORTANT  NOTES:  The  iastructions  accompanying  this  form  most  be  foDowed.    Complete  all  parti, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  lait  page. 

I.  POSITIONS.      (Reportingbdividualonly;  see  pp.  7-8  of  Instructions.) 

POSITION  NAME    OF   ORGANIZATION /ENTITY 

NONK        (Ko  reportable  poaltlonal 

Dean   and  Sterling   Professor  of   Law     Yale  University   Law   School 

Visiting  Professor  May    (19931 University  of   Padua.    Italy 

Trustee/Metnber  of   Brd.     (unpaid)  Carolyn   Fdn.    Minn..    MN;    '  75-Prf>g:V.Chr   '79 

II.  AGREEMENTS.      (Reporting  individual  only,  see  pp.  8-9  of  Instructions.) 
DAIS  PARTIES   AND   TERMS 

NONS        {No  reportable  agreementa) 

PrgggPt   Rt  to  2  year  unod  Ive  w/  Yale  U.  for  gov,  serv.  (See  Att  C) 

PreggPt  Rt  to  be  Profl  Lecturer.  Yale  U.  .  upon  retire.  (See  Att  Dl 

Prgggnt   Rt  t?  agcvm.  (app.  SI2.OOO)  res,  t   trav.  fund-Yale  U.  even  after  reti: 

III.  NON-INVESTMENT  INCOME.      (Reporting  bdividual  and  spouse;  see  pp.  9-12  of  Instnictioni.) 

lyoura,    not  apouse' 


(J^i^a  only.  gOWCE  ANp   TYPB  GROSS    INCOt 


NONH    (Ho  reportable  non-lnveataeat  incooa) 

1 

13SA Yale  University  (salaryl [ .  S   lS193.t 

a 

1123 Yale  University  (salary) S  184270.; 

I 

1993     New  Haven  Foundation  (Elm-Ivy  Award)  (Spouse) $ o.C 

« 

1213 Ferruzzi  Gp.  retainer  for  poss.  consultation  (none  given!  S   30000. C 

s 

1113 Stanford  U.;  Opinion  of  Tenure  Candidate's  Schol. S    250.C 
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N*"«  of    P«r«on  ll«portln9  D«t«  of  Mtport 

^AHCIXL   DISCLOSORK   REPORT        cALABRESI,    GUIDO  02/10/94 

REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  Ihosc  lo  spouse  and  dependent  children;  use  the  pa/enthelicals  '(S)'  and  *(DC)'  lo  indicate  reportable 
reimburse ments  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  12-14  of  lostnictions.) 
SOURCE  DESCRIPTION 

NONR    (No  such  reportable  relmbureencnte  or  flCta) 

Exempt 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  lS-16  of  Instructions.) 

SOURCE  DESCRIPTION  VALl 


NONE         (No  auch  reportable  gifta) 


Exempt $_ 

$. 

$_ 

$_ 


LIABILITIES.  (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)*  for  separate  liability  of  the  spouse,  *(J)'  for  joint  liability  of  reporting 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  16-17  of  Instmctiont.) 

CREDITOR  DESCRIPTION  VALUE   COI 

NONX        (Ito  reportable  llabllltlMl 


VUOI  CODUi        J  •  tiliV^I  or  laaa  I  •  llS.On  -  M<.*««  L  -  ISO, 001  -  n*Sl!*i.  X  '  OM.OOl  to  <]S0.00e 

.i,w>  <.vw^,      ^  _  lasJ.ooi  .  |soo,oo«       o  •  )spi<«Sa  -  {i^Mo.oot      f  -  iter*  »b«B  Ii,o*«,*d« 
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FINANCIAL  DISCLOSURE  REPORT 


!*«*•   of   Parton  Report  Ing 

CALABRESI,    GUI DO 


VII.  Page  1  INVESTMENTS  and  TRUSTS  --  Income,  value,  (ransacllons 

aod  dcpcndeol  chiidieo;  See  pp.  18-26  of  Iiutructioiu.) 


0«t«  of  Report 

02/10/94 
(Includes  Ibose  of  spouse 


Dcacrtptlon  of  A«»oc* 
(Including  truat  «RleCR) 

Indicata  where  appllcablo,  owner  of 
tha  aaaet  by  ualng  ch«  paranthet ical 
"IJI*  for  lolnt  ownerahlp  of  report- 
in;  Individual  and  apouaa.  MSI*  for 
•eparate  ownerahlp  by  apouae.  ' [DC} ■ 
for  ownerahlp  by  dependent  cnlld. 

Placa   *(ZI*  after  each  aaaec 
exempt   froA  prior  dlacloaure. 


NONE        (No  reportsbl* 
Ir^oeic,    aaaeta,    or 
tranaactlonat 


Incoaia 

durlna 

reporting 

period 


TVI* 


Ant.  I 
Coda 

(A-H) 


Groaa  value 
at  end  of 
reporting 
period 


Value 
Value:     Hathed) 
Cod* 


Tranaactlone  during  reporting  period 


<il 
.Type 

buy,    aell,   Detc; 
ater^er,      Honth- 
redew-         Dey 
tlonl 


It  not  e«eif>t  froa  dlaeloeure 
111  141 


Value]  Cilnl 
Coda  Code 
(J-PI    U-HI 


(51 

Identity  of 
buyet/aellar 
(ic  private 
tranaactloDI 


Shawnut    Hon  Acct    OaiO'l«59(JI 
Shawnut    m  Acct.    0«<140O3    (Jl 
Banco  dl   NapoU   2703S«1}    (Jl 
Merrill  Lynch  nimii    (Jl 
US  Treaa.    Ht .    1.7S  2/1S/9S    (Jl 
(teneral  HI  11a  Coninon    (SI 
Concord  BPS,    Coninon    (SI 
IBM.    Ccnraon    (SI 

Autonatlc  Data,    Cotmon    (SI 

I 
Automatic  Data.   Coanon 

Air  Producta,   Cooinoa    (SI 


Exenpt 
cxc^t 
Bxenpt 
Exe^t 
B««|>t 
EuafiC 
Exeapt 
Exci^t 
Elegit 
Excapt 


Exeiipt 

Exen^t 

Exe^t 
Except 
bcaipt 
Eie^e 


Eieapt 
Exempt 


Air  Producta.   Coaeaoft 


Chawaut  Bk.   Coa.  (Jl*  Herr.tyn. 
Shawaue  Bank.    Coamoa 


txeapc 


craon  Electric, 


Pacific  Telcala, 


Exee^ 
laie^K 


Meirtiallvllla  Recycling,  CooeaoQ 

t     Xnccae/Oalii  Codea:  A-S1,000  or  lca« 

(tea  Ool.  Bi  t  D4I  E«;is,ooi  te  sso.ooo 

1     Talua  Opdea:  J>{1S,»00  or  lea* 

(See  Cot.    CI   i  Dll  «-)]50.001   to  (SOO.OOO 

1     Value  Method  Codea:  O-Appralaal 

(See  Osl.  cai  CBook  Value 


B>J1,«01  to  S>,se« 

r-)s6,oei  to  sioo.oeo 

E-{IS,0«I  to  tSO.DOO 
0-t500,«01  to  (1, 000,  MO 

(•Coftfreal  aatat*  oolrl 


C-»,S01  to  ss.ooo 
G-llOO,001  c«  «1, 000, 000 

I/-tSO,  001  to  (100,000 
r^or*  than  ll.0o6.000 

S-Aaaeaaent 
■•EatlaacaS   -   ~ ;-, 


Exeeipt 

D-tS.OOl  to  tlS.OOO 
H-More  than  (1,000,000 

H-(100,001  to  (ISO.  000 
T-Caeh/HatKat 
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INANCIXL  DISCLOSURE  REPORT 


N«n«   o(   F«rton  R«portlnf 

CALABRESI,    GUIDO 


D«t«   ol   l*port 

02/10/94 


I.  Page  2  INVESTMENTS  and  TRUSTS  -  Income,  value,  transactions         (Includes  those  of  spouse 
and  dependent  chUdrco;  Sec  pp.  18-26  of  InstructioD2.) 


Description  ot  A«i«t* 
(Including  truac   ••■ct*) 


reporting 
period 


'ndlcsta   where   applicable,    ovner  of  , 

-he  «aiec  by  uaing  the  p«rcnthetlc«l 

(J)'   for   iolnt  ovnerahlp  of  report- 

M   Indlvlfluel   end   epouaa.    MS)*    for        {1|  (3 

leparatt   ovnerahlp  by   apouae,    •  (DC) ■ 

or  ownership  by  dependent  child. 


Place  'IX}*  after  eech  aaaat 
•xc>f>t  rro«  prior  dlaeioaura 


Grot a  value 

at  and  of 

reportlna 

period 


(1) 


(2) 


TtaDaaetlona  during  rcponlng  period 


A  e.g..  Value       buy.   

Iv. .        Value}     Hethodl         aaraer,     Honth-     Values     Celnl 


Amt    _  __      .         

Code  rent   or     Code 

(A-HI  Int.)         (J-r) 


(11  If  not   excvipt    f 

(IX.  (3)  (J)  (4) 

ay.   ieU.   Date: 


Code 


redci^- 
tlonl 


Day         Coda        Code 
(J-P)         (A-HI 


rod  dlaeioaura 

(S) 
Identity  of 
buver/acller 
lit  private 
tranaactiont 


NONB  (Ho   reportable 

lnco<u.   eaaeta.   or 
tranaactlona) 


Demand  Note  JT.    Hlrshoff.    (J) 
DcBiand  Note,    Oquoasoc  Angling 
P.    H.    Croaby  Tr.     (S) ,    Att.    B 
H.    HcX.    Croaby  Truat    (S) ,Att   P 
H.McK.    Croaby   1940  Tr.(S)Att.O 
AT  Calabreal  App.    Tr. (S)    Act   H 
BC  Tyler  Pan.    Prob.   Tr    IS)AttI 
O.    Calabreal   t   Fan.    Tr  Att. J 
Cecilia   Calabreal   Trust.    Att  K 
O.  Calabreal  Retire.  TlAA-OtBP 


Exeept 
Exci^t 
exe^t 
Cxeapt 
exeflf>C 
exe«pt 
Exeept 
Exee^ 
Execpc 
Bxei^ 


Exenpt 

Exenfit 
Exempt 
Exempt 
Exempt 
Exempt 
Exempt 
Exerrpt 
Exempt 
Bxeo^t 


Inco«c/Oaln  Codeai 
(See  Col.    ■!   (   D4) 


Value  Codea: 

(0«e  CDl.   Cl  fc  Dl) 


Value  Method  Codea : 
(See  CDl.  cai 


A-fll.oeo  or  Icaa 


B-Sl.OOl   to  S3,S00 

p-$s6,ooi  CO  (ioo.oee 


C-|lM,r" 


,001  to  (so.eoo         p-$s6,ooi  co'liooioee      G*Ufro,ooi  c^  h.ooe.ooo 
_  lusis.ooi  CO  ISO, 009         usse.ooi  to  lioo.ooe 

,001   CO  ISOOjOOO        O-«506.0Ol   to  (1,000.000  P-More  Li^an  fl.DOO.OOO 


J.tlS.OOO  or   IcM 
»-Jj56,0   "  


D-ls.oti  to  iis.ooe 
■•Mora  thu  il.too.oM 

M-(100,  001   to  OSO.OOO 

T.Cu>v/>toilMt 
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FINAKCIAL    DISCLOSUKK    REPORT         cALABRESI,    GUIDO  02/10/94 

VIII.     ADDITIONAL  INFORMATION  or  EXPLANATIONS,     (lodicaie  p</t  of  Report.) 

With   respect    to  Sect.    VII.    I   have   not    included   the   following;  a)    the   face 


value   of    life    insurance   policies  on  mv  wife's   and  my  life;   b)    1)    mv  wife's  and 
mv   personal    residence    in  Woodbridge.    CT  and    its   adjacent   land;    2)    an  apartment 
fc   caretaker's   apartment    in   Florence.    Italv  held   for  vacation   trios  by  us   and 
not    for    investment  or   the  production  of    income.    3)    a   fishing  camp   in  Oquossoc. 
Maine   held    for  vacation   trips  by  us   and  not    for   investment  or  the  production 
of    income;    4)    land  across   the   road   from  our   residence,    in  Woodbridge.    CT.    held 
by  mv  wife    to  protect   our   land  and  not   for   investment   or  the  production  of 
income.    5)    land   in  Rangelv.    ME  owned  by  me    in  common  with  my  brother,    mv  adult 

children   and   his   adult   children,    across   the    lake   from  the   fishing  camp 

described    in   3 .    and  held  by  me  to  protect   the   lake   from  development  and  not 
for    investment   or   the  production  of    income;    c)    various   trusts  of  which  mv  wife 
J.B   a   distantly  contingent   beneficiary.      These   trusts  were  established  more 
than   50   years   ago  by  her  grandparents   for  the  benefit  of  various  aunts   and 
cousins.      They  will   pass   either  through  blood   lines  or  powers  of  appointment: 
hence    I   do  not   derive   or  expect   to  derive  any  benefit   from  them.      I  do  not 

know  the   values   of   these   trusts  nor   their  holdings.      Should  you  wish  more 

Information   on   any  of   the   above   items,    please   let   me  know  and   I  will  endeavor 
to   furnish   it. 

The   trusts   described  at  VII-21.    22.    23   and  24   distributed  both  Dividends   and 
Interest,    see   attachments    for  details. 

The   trusts   and   retirement   acct.    described  at   VII   25.    26.    27.    28  did  not 

distribute   any   income   to  G.    Calabresi   or  spouse.      Income  was  earned  and  not 
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IHANCZAL  DISCLOSURE  REPORT 


He**  oC  P«r«on  ••perttnf 

CALABRESI,  GUIOO 


D«ct  of   ■•port 

02/10/94 


II.  ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (iDdicaie  p*ri  of  Report.) 

Btrlbuted.  or.  in  the  case  of  VII  -  27.  dJBtributed  to  the  life  tenant. 
nee  no  income  was  received  bv  me  or  mv  epouse  I  listed  income  aa  -none.' 


POSZTZONS     (Cont'd.) 

POSITION 

ustee/Brd  Memb.  (unpaid) 

uatee/Member  of  Brd.  (unpaid) 

ustee/Member  of  Brd.  (unpaid) 

ustee/Member  of  Brd.  (unpaid) 

ustee/Member  of  Brd.  (unpaid) 

ustee/Member  of  Brd.  (unpaid) 

ustee/Brd.  Member  (unpaid) 

ustee/Member  of  Brd.  (unpaid) 

-istee/Member  of  Brd.  (unpaid) 

jstee/Member  of  Brd.  (unpaid) 
istee  (Family  Trusts)  (unpaid) 
JBtee  (Family  Trusts)  (unpaid) 
-Trustee  w/  P.  Calabresi  (unpaid) 
ird  Member  (paid) 


iBultant  (paid) 


iber  of   Academic  Committee    (paid) 
istee    (not   paid) 


NAME  OF  ORGANIZATION/ENTITY 

Am.    Int'l   Sch.   of   Florence    (1992-Pre8ent) 

Rexmont   Research   Institute    (1990-92) 

Cent,    for  Res,    on  Insts.    i.  Soc.    Pol.      -Pre 
Connecticut   Bar  Foundation    (?-Pre8ent) 
Fr.    of   Leg.    Serv.    of  So.    Cent.    CT   '87-Pres 
Georgetown  Law  Sch.    Bd.    of  Advrs.    '92-Pre3 
Hicheliohn   Inst.    Leg.    Studs..    Amherst    '94-1 
Haifa  U.    Law  School    (Advr-y  Co.)    ('89-Pre3. 
Jefferson  Center    (Advry  Coun.)     (1993-Presei 
Cent.    Naz.    Prev.    e  Dif.    Soc.    (Sci.    Co.)'88- 
With  First   Trust  of  Minneapolis    (see  Att.    1- 
With  J.    Hirshoff.    Attv.     (See  Attachment   B) 
C.    Calabresi  Tr.    f/b  R. Calabresi   006-629004 
Shawmut   Ban)c.    New  Haven  Adv.    Brd.    '84-Pre9. 

Ferruzzi   Group.    Italy    (1991-93) 

Tel   Aviv   Int'l  Sch.    of  Management    '93-Pres. 
Oquossoc  Angling  Association    (' 84-Pre8ent) 
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lUatt  of   r«r*on  ll«perlln| 

CALABRESI,    GUIDO 


0*c«  of  ll«pett 

02/10/94 


III.   NON- INVESTMENT  INCOHB      (Cont'd.) 
DAIfi  SOURCE  AND  TYPE 


1993 


X993 


1993. 


1993 


10 

1993 


1993 


1] 
1993 


13 

1993 


i« 
1993 


IS 

31993 


IC 

1993 


17 

1992 


i( 

1992 


1* 
1992 


20 

1992 


31 

1S92 


13 

1992 


1993 


14 

1992 


>s 

1252_ 


1992 


U.  of  Trento.  Italy;  Honorarium  for  Lecture 


United  Church.  New  Haven  (Honorarium  for  Sermon)  (Spouse) 
North  End  Club.  New  Haven;  Honorarium  for  TaPc  (Spouae) 

University  of  Kentucky  (Honorarium  for  Lecture) 

University  of  Padua  (Salary.  Visiting  Profesaor) 


W.W.  Norton  &  Co.  (Royal,  on  co-authored  hk   195.56-97.77) 

Yale  University  Press  (Royalties  on  book) 

Harvard  University  Press  (Royalties  on  book) 

Tel  Aviv  International  School  of  Management  (Consultation)   $_ 


Yale  University  Press  (Royalties  on  Book) 

Ferruzzi  Gp.  retainer  for  ooss.  consults,  (none  given) 


GROSS  INC 

$ 

239 

$ 

0 

$ 

0 

$ 

2500 

$ 

1818 

$ 

97 

$ 

499 

$ 

47 

Jl^ 


ShawTOut  Bank  (New  Haven  Advisory  Board  Fee) 

U.S.  Dept.  of  Agric.  (Pay,  for  Timber  Hgmt.  Plan) 

Yale  University  (salary) 

University  of  Minnesota  (Honorarium  for  Lecture) 

University  of  Baltimore  (Honorarium  for  Lecture) 

University  of  Chicago  (Honorarium  for  Talk) 

University  of  Stockholm  (Honorarium  for  Lecture) 

Istituto  Italiano  di  Cultura  (Honorarium  for  Lecture) 


100 


500 


S  174934 
S    2940 


.IM 


1500 


Ail 


1000 


W.W.  Norton  &  Co.(Rovalt.  on  co-authored  bk.  187.92-94.05)   $ ai 

Harvard  University  Press  (Royalties  on  Book) S    436 


1132 


S   30000 


274 


«•••  of  Fcraon  itportlng  Dait  o(  Mporc 

:MANCIAL   disclosure  report        cALABRESI,    GUIDO  02/10/94 

.    CERTIFICATION. 

In  compliance  with  the  proviaions  of   28   U.S.C.      455  and  of  Advisory  Opinic 
3.    57   of    the  Advisory  Committee  on  Judicial  Activities,    and  to  the  best   of  m^ 
lowledge   at   the  time  after  reasonable   inquiry,    I  did  not  perform  any 
Ijudicatory   function   in  any  litigation  during   the  period  covered  by  this   repc 
1  which   I,    my  spouse,    or  my  minor  or  dependent  children  had  a  financial 
iterest,    as   defined  in  Canon  3C(3) (c) ,    in   the  outcome  of   such  litigation. 

I  certify  that  all  the   information  given  above    (including  information 
jrtaining   to  my  spouse  and  minor  or  dependent   children,    if   any)    is  accurate, 
rue,    and  complete  to  the  best  of  my  knowledge  and  belief,    and  that  any 
iformation  not   reported  was  withheld  because    it  met  applicable  statutory 
revisions  permitting  non-disclosure. 

I   further  certify  that  earned  income   from  outside  employment  and  honorari. 

nd  the   acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  ti 

rovisions  of   5  U.S.C. A.    app.    7,  501   et .    seq.,    5  U.S.C.      7353  and  Judicial 
Dnfer«2nce   regulations. 


ignature 


^^      L-TZ::' Date    T-d — ,/^/^w 


OTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
HIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  6 
04,  AND  18  U.S.C.   1001.) 


FILING  INSTRUCTIONS: 
Mall  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the 
United  States  Courts 
Washington.  D.C.  20544 
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NOMINATION  OF  ALEXANDER  WILLIAMS,  JR., 
TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DIS- 
TRICT OF  MARYLAND 


THURSDAY,  JUNE  30,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:43  a.m.  in  room  SD- 
226,  Dirksen  Senate  Office  Building,  Hon.  Patrick  J.  Leahy  presid- 
ing. 

Also  present:  Senators  Metzenbaum,  Feinstein,  Hatch,  and 
Grassley. 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  The  hearing  will  come  to  order,  and  I 
make  no  bones  about  it,  I  am  trying  to  get  a  substitute  and  I  think 
one  is  on  the  way. 

We  are  very  happy  to  welcome  the  nominee,  certainly  supported 
by  an  unbelievably  prestigious  and  solid  group  of  Senators  and 
Congresspersons.  It  is  almost  overwhelming. 

Senator  Sarbanes,  would  you  care  to  proceed? 

Senator  Sarbanes.  Well,  Mr.  Chairman,  thank  you  very  much 
and  we  very  much  appreciate  your  coming  even  though  you  are 
fighting  off  this  laryngitis.  Even  laryngitis  can't  keep  Howard 
Metzenbaum  down,  and  I  just  want  to  underscore  that. 

Senator  Mikulski  has  an  engagement  that  is  right  at  hand  and 
I  am  going  to  defer  to  her  so  that  she  can  make  her  statement  and 
then  when  she  concludes,  I  would  like  to  resume.  Of  course,  we  are 
very  pleased  that  three  of  our  colleagues  from  the  House — Con- 
gressmen Hoyer,  Wjrnn,  and  Mfume — are  also  here  with  us  this 
morning. 

So  if  it  is  acceptable,  I  will  yield  to  Senator  Mikulski. 

STATEMENT  OF  HON.  BARBARA  A.  MIKULSKI,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MARYLAND 

Senator  Mikulski.  Thank  you.  Senator  Sarbanes,  and  Mr.  Chair- 
man, Senator  Metzenbaum.  I  regret  hearing  the  fact  that  you  have 
laryngitis.  Obviously,  some  germs  have  done  to  you  what  your  op- 
ponents have  not  been  able  to  do,  which  is  prevent  you  from  talk- 
ing today.  [Laughter.  1 

Mr.  Chairman,  you  have  a  distinguished  career  as  an  outspoken 
advocate  for  an  independent  judiciary  and  as  someone  who  makes 
sure  that  judges  who  interprete  the  law  demonstrate  legal  com- 
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petence,  character,  and  commitment  as  they  fulfill  their  role  on  the 
judiciary.  Today  the  Maryland  delegation  wants  to  bring  to  your  at-  ^ 
tention,  and  to  recommend  with  unabashed  enthusiasm,  Mr.  Alex 
Williams  to  serve  as  a  district  court  judge  in  the  State  of  Maryland. 
Mr.  Williams  will  bring  legal  competence,  character,  and  commit- 
ment to  the  Federal  bench. 

In  terms  of  legal  competence,  his  own  background  will  speak  for 
itself— a  graduate  of  Howard  University  Law  School,  graduating 
cum  laude  in  the  1970's,  publishing  articles  in  law  journals  on 
criminal  justice  and  constitutional  law.  In  addition  to  that,  he  has 
served  for  two  terms  as  the  State's  attorney  in  Prince  Georges 
County,  MD.  The  State's  attorney  is  a  term  used  for  D.A.  He  has 
been  the  D.A.  of  Prince  Georges  County,  and  twice  the  people  of 
Prince  Georges  County  have  overwhelmingly  selected  him  to  be  one 
of  their  top  cops  to  enforce  the  law,  white  collar,  blue  collar,  no  col- 
lar, in  Prince  Georges  County. 

Why  was  Prince  Georges  County  so  enthusiastic  about  Alex  Wil- 
liams? They  knew  that  he  had  been  a  professor  of  law  at  Howard 
University,  a  great  law  school  here  in  the  District. 

In  addition  to  that,  the  people  of  Prince  Georges  County  looked 
at  him,  as  we  hope  you  do  today,  for  the  character  that  he  brings 
to  the  job.  First,  look  at  what  he  has  done  in  terms  of  the  commis- 
sions he  has  served  on.  For  3  years,  he  was  a  commissioner  for  the 
Human  Relations  Commission  for  Prince  Georges  County,  hearing 
and  deciding  cases  of  discrimination  in  employment,  housing,  and 
public  accommodation.  For  5  years,  he  was  a  commissioner  of  the 
Maryland  Commission  on  Medical  Discipline,  hearing  whether  to 
revoke,  suspend,  or  reprimand  physicians'  licenses  based  on  com- 
plaints. Each  and  every  way  you  turn  around,  Alex  Williams  took 
on  heavy  lifting  and  was  willing  to  do  the  chores  that  required  not 
only  a  knowledge  of  the  law,  but  a  great  deal  of  judgment  in  the 
enforcement  of  the  law. 

Second,  Alex  Williams  is  the  kind  of  guy  that  doesn't  do  things 
just  because  he  is  paid  for  it.  Over  the  years,  he  has  been  the  presi- 
dent of  the  American  Heart  Association.  He  is  an  active  member 
of  the  board  of  directors  of  his  own  church,  the  Walker  Memorial 
Baptist  Church.  In  addition  to  that,  he  did  pro  bono  work  for 
Prince  Georges  County  Legal  Aid.  He  offered  assistance  to  senior 
citizens  in  Fairmount  Heights,  by  applying  his  legal  skills  to  help 
the  residents  of  Fairmount  Heights  participate  in  the  opportunity 
structure  of  this  country. 

That  is  what  I  think  we  need  on  the  bench,  someone  who  knows 
the  law,  somebody  who  brings  legal  competence,  somebody  who  is 
good  enough  to  teach  the  law  and  good  enough  to  enforce  the  law. 
Yet,  we  also  need  someone  who  brings  character  and  someone  who 
brings  commitment  to  the  basic  values  of  our  country.  We  need 
someone  who  is  willing  to  take  his  considerable  legal  skills  and 
practice  the  habits  of  the  heart  in  his  own  community.  That  is  why 
I  think  he  will  be  a  great  judge  should  the  Senate  choose  to  con- 
firm him. 

I  thank  you  for  your  very  kind  attention. 

Senator  Metzenbaum.  Thank  you  for  a  very  persuasive  state- 
ment of  introduction. 

Senator  Sarbanes. 
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STATEMENT  OF  HON.  PAUL  S.  SARBANES,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MARYLAND 

Senator  Sarbanes.  Well,  thank  you  very  much,  Mr.  Chairman. 
I  am  very  pleased  to  appear  before  the  committee  today  to  intro- 
duce Alexander  Williams,  who  has  been  nominated  by  President 
Clinton  to  be  a  judge  on  the  U.S.  District  Court  for  the  District  of 
Maryland.  I  am  very  pleased  my  colleague,  Senator  Mikulski,  is 
here  with  us,  and  my  three  colleagues  from  the  House — Congress- 
men Hoyer,  Mfume,  and  Wynn. 

Mr.  Chairman,  Alex  Williams  is  an  able  lawyer,  an  able  prosecu- 
tor, an  able  law  professor,  and  a  dedicated  community  leader  who 
will  be  a  valuable  addition  to  the  Maryland  Federal  district  bench, 
and  I  want  to  take  just  a  few  moments  of  the  committee's  time  this 
morning  to  talk  about  Alex  Williams  in  some  detail  in  light  of  a 
report  you  will  be  hearing  later  in  the  morning. 

Alex  was  born  and  raised  in  the  District  of  Columbia.  His  father 
worked  at  the  Navy  Yard.  His  mother  worked  for  Government 
Service,  Inc.  She  actually  was  a  cashier  in  various  Federal  cafe- 
terias around  the  District  of  Columbia  over  her  working  life. 

Alex  graduated  from  Theodore  Roosevelt  High  School  in  the  Dis- 
trict of  Columbia;  went  to  Howard  University  where  he  got  his  B.A. 
in  government  in  1970;  graduated  from  the  Howard  University 
School  of  Law  in  1973,  cum  laude.  In  1991,  he  took  a  degree  from 
the  Howard  University  School  of  Divinity,  a  master  of  arts  in  eth- 
ics. So  he  has  continued  his  education,  and  developing  and  growing 
and  maturing. 

While  at  Howard,  he  met  his  wife,  Joyce,  who  was  there  doing 
graduate  work.  Now,  Joyce  Williams,  Mr.  Chairman,  and  I  know 
you  are  going  to  be  interested  in  this — Mrs.  Williams  is  right 
here — is  a  native  of  Columbus,  OH.  [Laughter.] 

It  happened  fortuitously,  as  it  were.  [Laughter.] 

She  is  a  graduate  of  Central  State  University  in  Wilberforce,  OH. 

Senator  Metzenbaum.  Does  she  have  a  large  family  back  there? 
[Laughter.] 

Senator  Sarbanes.  She  is  a  very  able  and  highly  recognized  child 
care  provider.  She  has  her  own  very  successful  business,  the  First 
Adventure  Early  Learning  Centers,  and  she  was  recently  selected 
and  is  now  functioning  as  director  of  the  Child  Care  Center  at  the 
Library  of  Congress.  So  she  is  a  very  distinguished  professional 
woman  in  her  own  right.  The  Williamses  have  three  sons  and  a 
very  strong  and  closely-knit  family. 

Upon  graduating  from  law  school,  Alex  Williams  became  a  law 
clerk  to  Judge  James  H.  Taylor,  an  associate  judge  of  the  Seventh 
Judicial  Circuit  of  Maryland  in  Prince  Georges  County — that  is  our 
highest  level  of  State  trial  court — and  served  as  law  clerk  to  Judge 
Taylor  for  a  year,  and  then  in  1974  he  began  law  practice  in  Prince 
Georges  County  as  a  sole  practitioner. 

In  1986,  he  was  elected  to  the  State's  attorney's  office  in  Prince 
Georges  County,  and  I  want  first  to  discuss  the  period  1974  to 
1986,  and  then  his  tenure  as  State's  attorney.  During  this  period 
that  he  was  a  sole  practitioner  in  private  practice,  he  did  law  at 
the  grass-roots  level.  I  mean,  this  is  not  corporate  law.  This  is  peo- 
ple law  and  that  is  what  he  did  day  in  and  day  out,  and  he  took 
all  the  kinds  of  cases  that  ordinary,  simple  people  confront  in  their 
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daily  lives  and  was  their  advocate  and  tried  to  get  for  them  justice 
through  our  legal  system. 

He  served  in  the  public  defender's  office  in  Prince  Georges  Coun- 
ty. It  was  permitted  at  that  time  to  be  a  public  defender  and  also 
to  have  a  private  practice,  so  he  carried  both  of  those  responsibil- 
ities, and  others.  This  is  the  story  of  a  young  man  who  goes  out 
into  the  community,  coming  out  of  law  school  without  connections, 
and  tries  to  make  his  way  in  the  true  American  fashion. 

He  was  a  special  counsel  and  hearing  examiner  for  the  Prince 
Georges  County  Board  of  Education,  where  he  heard  matters  in- 
volving suspensions,  firings,  and  discipline  matters  concerning 
teachers  and  other  personnel  for  the  school  system.  He  made  the 
findings  of  fact,  the  conclusions  of  law,  and  the  recommendations 
to  the  board  of  education.  It  is  a  quasi-judicial  function. 

He  was  a  substitute  juvenile  master  for  Prince  Georges  County 
appointed  by  the  circuit  court  judges.  He  was  a  municipal  attorney 
for  the  towns  of  Fairmount  Heights  and  Glenarden.  So  he  is  doing 
all  of  this  public  practice,  but  in  addition  he  was  on  the  faculty  at 
Howard  Law  School.  I  want  to  underscore  this  because  he  rose 
through  the  ranks  of  the  faculty  from  assistant  professor  to  associ- 
ate professor  to  full  professor  and  a  tenured  position  at  the  Howard 
University  Law  School. 

So  even  if  we  didn't  have  any  of  this  practice,  you  have  before 
you  someone  who  has  accomplished  distinction  in  the  academic 
field  and  been  recognized  through  the  screening  process  that  law 
schools  employ  in  terms  of  moving  faculty  forward.  He  taught  civil 
procedure,  business  organizations,  criminal  law  and  procedures, 
and  municipal  law.  In  1984,  he  was  named  a  member  of  the  pres- 
tigious Standing  Committee  on  Rules  of  Procedure  and  Practice  of 
the  Maryland  Court  of  Appeals. 

Now,  through  this  period — this  is  prior  to  being  elected  State's 
attorney — he  had  an  outstanding  record  of  professional,  civic,  and 
community  service,  and  I  want  to  mention  just  a  few  of  those 
items.  He  was  a  member,  and  then  chairman,  of  the  Washington 
Suburban  Sanitary  Commission.  That  is  a  very  important  govern- 
mental institution  in  our  State.  It  is  responsible  for  all  water  and 
sewer  projects  in  the  Greater  Washington  area.  It  has  a  budget  of 
over  $500  million  a  year. 

He  was  appointed  by  Governor  Hughes  to  the  Maryland  State 
Commission  on  Medical  Discipline,  where  they  did  cases  involving 
complaints  against  physicians  that  could  lead  to  reprimand,  sus- 
pension, or  even  revocation  of  licenses.  He  was  on  the  Human  Rela- 
tions Commission  of  Prince  Georges  County,  which  heard  cases  of 
employment,  public  accommodation,  and  housing  discrimination. 
He  was  on  the  board  of  directors  of  the  Prince  Georges  County  Bar 
Association.  He  was  a  member  of  the  merit  selection  panel  to  select 
U.S.  magistrates,  and  there  are  many  others  and  they  are  all  in 
the  written  material  that  has  been  submitted  to  you.  I  am  only 
summarizing  or  highlighting,  I  think,  the  more  significant  ones. 

In  1986,  he  ran  for  State's  attorney  in  Prince  Georges  County. 
Prince  Georges  County  is  a  jurisdiction  of  over  700,000  people,  15 
percent  of  the  population  of  our  State,  really  one  of  the  most  sig- 
nificant governmental  units  in  the  State  of  Maryland.  Actually,  at 
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700,000,  it  is  one  of  the  largest  local  governmental  units  in  the 
country. 

Now,  Mr.  Chairman,  I  want  to  be  very  candid  with  you.  He  had 
a  very  hard-fought  Democratic  primary.  He  won  with  51  percent  of 
the  vote.  It  was  a  hard-fought  election  against  the  established 
order.  Alex  Williams  at  that  time  represented  the  effort  on  the  part 
of  a  significant  element  in  our  citizenry  that  was  trying  to  break 
through  the  political  power  and  empowerment,  and  he  won  that 
election. 

I  am  frank  to  tell  you,  prior  to  making  this  recommendation  to 
the  President,  I  engaged  in  extended  discussions,  and  there  is  still 
some  resentment  on  the  part  of  some  over  that  election  because 
this  was  an  upstart — not  Alex  so  much  personally  the  upstart,  but 
the  community  was  to  some  extent  seen  that  way.  So  some  of  that 
resentment  still  exists,  and  as  I  talked  to  people  I  encountered  it 
and  I  tried  to  put  it  in  the  proper  context.  He  was  reelected  in  1990 
with  well  over  60  percent  of  the  vote,  so  he  had  a  very  strong  affir- 
mation on  the  part  of  the  people  of  the  county. 

The  Baltimore  Sun  in  a  recent  editorial  commenting  on  this  nom- 
ination and,  in  effect,  lending  its  support  to  it,  said  about  his  work 
in  Prince  Georges  County,  "Mr.  William-s  has  done  a  fine  job  as 
Prince  Georges  State's  attorney,"  and  I  agree  with  that  completely. 
He  has  handled  many  sensitive  issues  as  a  State's  attorney.  We  all 
understand  the  nature  of  that  job  and  how  these  issues  can  be  very 
sensitive,  particularly  in  a  county  where  your  population  is  chang- 
ing, the  demographics  of  your  population  is  changing.  He  has  al- 
ways been  very  responsible  in  dealing  with  those  issues.  This  is  a 
man,  in  fact,  who  has  brought  healing  to  the  community  and  has 
lifted  people  to  a  higher  level. 

I,  in  fact,  would  like  to  submit  for  the  record  this  editorial  from 
the  Baltimore  Sun  of  May  16. 

Senator  Metzenbaum.  Without  objection,  it  will  be  included  in 
the  record. 

[The  editorial  follows:] 

[From  the  Baltimore  Sun,  May  16,  1994] 

Is  Alex  Williams  Fit  To  Be  a  Judge? 

The  state's  NAACP  chapters  are  concerned  about  the  possibility  that  the  Amer- 
ican Bar  Association  may  rate  Alexander  Williams  Jr.  "unqualified"  for  a  federal 
district  court  vacancy  in  Maryland.  Mr.  Williams  is  the  two-term  state's  attorney 
in  Prince  George's  County.  President  Clinton  nominated  him  last  year.  Because  an 
ABA  committee  has  yet  to  rate  Mr.  Williams,  no  Senate  confirmation  hearings  have 
been  held.  Meanwhile,  rumors  circulate  the  committee  has  decided  Mr.  Williams  is 
not  qualified,  or  is  leaning  in  that  direction. 

This  prompted  a  letter  to  The  Sun  last  month  from  Leroy  W.  Warren  of  Silver 
Spring,  who  is  chairman  of  the  national  NAACP's  Crime  and  Criminal  Justice  Com- 
mittee. He  said  of  the  ABA  committee's  rumored  decision:  "We  have  some  serious 
concerns  that  Mr.  Williams  has  become  a  victim  of  racial  discrimination  *  *  *"  That 
we  doubt. 

But  we  do  have  serious  concerns  that  Mr.  Williams  may  become  the  victim  of  the 
ABA's  traditional  elitism  and  its  myopic  emphasis  on  just  one  type  of  legal  experi- 
ence. The  ABA  doesn't  consider  black  skin  a  handicap  if  one  comes  from  a  blue-rib- 
bon law  firm.  For  example,  the  ABA  last  year  approved  William  Quarles  for  a  U.S. 
judgeship  in  Maryland.  He  is  an  African-American  who  is  a  member  of  the  firm  of 
Venable,  Baetjer,  Howard  &  Civiletti. 

Such  lawyers  usually  have  had  a  lot  of  experience  in  federal  courtrooms,  which 
is  important.  Mr.  Williams'  experience  has  been  almost  exclusively  dealing  with 
criminal  matters  in  state  trial  courts,  as  a  lawyer,  public  defender  and  prosecutor. 
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That  may  be  a  minus  in  the  eyes  of  the  ABA,  but  frankly  it  looks  like  a  plus  to 
us. 

Congress  is  in  the  process  of  federalizing  practically  every  street  crime  known  to 
man.  Federal  judges  are  going  to  be  trying  lots  of  cases  like  those  Mr.  Williams 
knows  best. 

There  may  be  a  couple  of  other  things  working  against  the  Williams  nomination. 
One,  the  White  House  sent  his  name  to  the  Senate  without  first  checking  with  the 
ABA,  putting  some  noses  out  of  joint.  Two,  Mr.  Williams  won  his  state's  attorney's 
post  in  a  hard-fought  election  against  a  mainstay  of  the  Prince  Georges  legal  and 
political  community,  then  State's  Attorney  Arthur  "Bud"  Marshall.  Some  of  his  col- 
leagues, whom  ABA  investigators  interviewed,  are  still  bitter  and  anxious  to  get 
even. 

If  the  ABA  committee  rates  Mr.  Williams  "unqualified,"  his  sponsor.  Sen.  Paul 
Sarbanes,  and  President  Clinton  should  support  his  nomination  anyway.  Most  "un- 
qualified" ratings  doom  nominees.  But  in  previous  circumstances  similar  to  this  one, 
the  ABA's  advice  has  been  ignored.  Mr.  Williams  has  done  a  fine  job  as  Prince 
Georges  state's  attorney.  Unless  the  ABA  can  present  persuasive  evidence  to  sup- 
port an  "unqualified"  rating,  the  Senate  should  confirm  Mr.  Williams  and  let  him 
take  his  seat  on  the  federal  bench. 

Senator  Sarbanes.  I  also  would  like  to  include  in  the  record  and 
quote  from  a  letter  I  received,  unsolicited,  from  Thomas  Hickman, 
the  State's  attorney  for  Carroll  County,  and  I  just  want  to  quote 
very  briefly  to  the  committee  from  it. 

I  have  been  a  State's  Attorney  nearly  20  years  through  5  elections.  I  regard  my- 
self as  a  good  friend  of  the  State's  attorney  that  Alex  Williams  unseated  in  1986 
and  I  am  white,  Republican,  and  I  represent  a  very  conservative  constituency,  so 
I  trust  no  one  will  accuse  me  of  supporting  Alex  Williams  because  it  is  the  politi- 
cally correct  thing  to  do.  Alex  Williams  is  an  outstanding  nominee.  He  can  hold  his 
own  among  all  candidates.  Alex  Williams  has  the  varied  background  we  want  people 
to  have  who  go  on  the  state  and  the  federal  bench.  We  want  to  encourage  our  young 
trial  lawyers  to  aspire  to  such  experience,  such  public  service.  I  have  been  in  his 
presence  many  times  at  meetings  of  the  Board  of  Directors  of  the  State's  Attorneys 
Association,  and  I  have  followed  his  handling  of  difficult  matters  in  the  news.  This 
is  a  very  wise,  thoughtful  and  fair  man.  That  he  happens  to  be  an  African  American 
is  a  great  bonus — another  step  forward  in  the  America  many  of  us  have  dreamed 
will  be.  He  will  make  an  excellent  Judge,  he  will  give  all  of  our  people  justice.  Alex 
did  not  solicit  this  letter  and  I  do  not  have  a  habit  of  writing  you — you  have  received 
no  more  than  3  letters  from  me  in  20  years.  But,  I  am  very  upset  over  the  treatment 
of  such  an  excellent  person  and  a  fine  public  servant. 

Thank  you  very  much,  Howard,  for  coming.  We  appreciate  it. 
Senator  Metzenbaum.  Thank  you. 

Senator  Sarbanes.  I  would  like  that  letter  from  State's  Attorney 
Hickman  included  in  the  record. 
Senator  Leahy  [presiding].  It  will  be. 
Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 
[The  letter  of  Mr.  Hickman  follows:] 

Office  of  State's  Attorney 

FOR  Carroll  County, 
Westminster,  MD,  May  6,  1994. 
Re  Alexander  Williams,  Jr. 

Senator  PAUL  Sarbanes, 

U.S.  Senate,  Hart  Senate  Office  Building, 

Washington,  DC. 

Dear  Senator  Sarbanes:  I  have  been  a  State's  Attorney  nearly  20  years  through 
five  elections.  I  regard  myself  as  a  good  friend  of  the  State's  Attorney  that  Alex  Wil- 
liams unseated  in  1986  and  I  am  white.  Republican  and  I  represent  a  very  conserv- 
ative constituency,  so  I  trust  no  one  will  accuse  me  of  supporting  Alex  Williams  be- 
cause it  is  the  racially  or  politically  correct  thing  to  do.  That  said,  I  was  deeply  dis- 
turbed by  The  Sun  article  in  regard  to  the  nomination  of  Alex  Williams  to  be  a  U.S. 
District  Court  Judge,  which  was  published  April  16,  1994. 

I  do  not  doubt  that  in  recent  years  some  nominees  to  judicial  posts  have  been 
nominated  because  of  their  race  or  gender  and  not  enough  attention  was  paid  as 
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to  their  job  qualifications.  And,  unfortunately  such  people  hurt  the  cause  of  affirma- 
tive action  and  the  goal  of  achieving  equality  in  America. 

But  Alex  Williams  is  an  outstanding  nominee.  He  can  hold  his  own  among  all  can- 
didates. This  ABA  desire  for  "federal  experience"  has  become  ridiculous  and  dis- 
criminates against  outstanding  persons,  real  leaders,  of  all  racial,  ethnic  and  gender 
groups  in  our  nation. 

Alex  Williams  has  the  varied  background  we  so  want  people  to  have  who  go  on 
the  state  and  the  federal  bench.  We  want  to  encourage  our  young  trial  lawyers  to 
aspire  to  such  experience,  such  public  service.  I  have  been  in  his  presence  many 
times  at  meetings  of  the  Board  of  Directors  of  the  State's  Attorneys  Association,  and 
I  have  followed  his  handling  of  difficult  matters  in  the  news.  This  is  a  very  wise, 
thoughtful  and  fair  man.  That  he  happens  to  be  an  African  American  is  a  great 
bonus — another  step  forward  in  the  America  many  of  us  have  dreamed  will  be.  He 
will  make  an  excellent  Judge,  he  will  give  all  of  our  people  justice. 

Alex  did  not  solicit  this  letter  and  I  do  not  have  a  habit  of  writing  you — ^you  have 
received  no  more  than  3  letters  from  me  in  20  years.  But,  I  am  very  upset  over  the 
treatment  of  such  an  excellent  person  and  fine  public  servant. 

I  hope  that  you  stick  with  him.  I  certainly  would  testify  on  his  behalf  and  assist 
in  any  way  to  see  him  confirmed. 
Very  truly  yours, 

Thomas  E.  Hickman, 

State's  Attorney. 

Senator  Sarbanes.  Now,  I  want  to  just  touch  briefly  on  some 
awards  Alex  has  received,  and  aft;er  I  Hst  them  I  am  going  to  ex- 
plain why  because  we  are  not  really  in  here  today  to  list  his 
awards.  There  are  a  lot  of  them,  but  they  make  a  broader  point. 

Theodore  Roosevelt  High  School  picked  him  as  their  outstanding 
alumnus.  The  Student  Bar  Association  at  the  Howard  University 
School  of  Law  named  him  Professor  of  the  Year.  The  Board  of 
Trustees  of  Howard  University  gave  him  the  Distinguished  Service 
Award;  the  Prince  Georges  County  public  high  school  principals, 
the  Leader  of  Leaders  Award. 

Now,  I  bring  this  to  the  committee's  attention  because  I  want 
very  much  to  make  the  point  that  Alex  Williams  has  been  a  role 
model  in  the  community.  He  has  been  recognized  by  the  institu- 
tions through  which  he  passed  in  the  course  of  building  his  career 
as  an  outstanding  person,  and  they  have  held  him  up  to  others  as 
someone  who  is  an  example  to  follow. 

I  have  a  very  moving  letter  which  I  would  like  to  submit  for  the 
record  from  Dr.  Samuel  Banks,  one  of  our  leading  educators  in  the 
State  of  Maryland,  and  I  would  just  quote  briefly  from  it. 

I  have  known  Alexander  Williams  and  members  of  his  family  since  my  graduation 
from  Howard  University  in  1956.  I  *  *  *  have  had  first  hand  and  frequent  opportu- 
nities to  observe  Mr.  Williams  in  church  and  civic  activities.  Alex  and  I  serve  as 
fellow-deacons  at  the  Walker  Memorial  Baptist  Church  in  Washington,  D.C.  *  *  * 
He  enjoys  universal  respect  and  admiration  by  our  pastor  *  *  *  and  the  officers  and 
members  of  the  Walker  Memorial  Baptist  Church.  We  *  *  *  exult  in  the  unusual 
ability,  thoroughness  in  execution  of  tasks  and  responsibilities,  compassion  and  fun- 
damental decency  and  moral  character  that  he  has  evidenced  throughout  his  his- 
toric, progressive  and  exemplary  leadership  of  the  Prince  George's  County  State's 
Attorney's  Office.  I  support  Mr.  Alexander  Williams'  nomination  enthusiastically 
and  unreservedly.  He  is  a  splendid  example  for  Maryland  and  our  nation  of  what 
can  be  achieved  through  hard  work,  sagacity,  lofty  moral  precepts  and  practices 
*  *  *  and  fidelity  to  the  rule  of  law. 

Mr.  Chairman,  I  bring  this  to  the  committee's  attention  because 
I  want  it  very  much  understood  that  we  are  talking  about  a  person 
of  stature  and  dignity  in  the  community.  I  mean,  I  think  Alex  is 
fully  competent  and  I  strongly  support  him  in  every  respect  within 
the  courtroom,  but  there  is  a  dimension  to  this  man  outside  of  the 
courtroom  which  is  important,  in  my  judgment,  for  justice  in  our 
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country  because  he  sets  an  example  for  others  to  follow  and  he  has 
led  a  life  of  absolute  integrity.  I  want  that  very  clearly  understood 
by  the  members  of  the  committee. 
[The  letter  of  Mr.  Banks  follows:] 

Department  of  Education, 
Bureau  of  Instructional  Programs, 

Baltimore,  MD,  June  1,  1993. 

Hon.  Paul  S.  Sarbanes, 
Dirksen  Senate  Office  Building, 
Washington,  DC. 

Dear  Senator  Sarbanes:  I  was  extremely  delighted  and  commend  you  for  the 
nomination  of  Alexander  Williams,  Jr.,  currently  serving  as  State's  Attorney  for 
Prince  George's  County,  for  a  Federal  district  judgeship.  You  have  made  a  superior 
choice  in  identifying  Mr.  Williams  for  a  Federal  judgeship. 

I  have  know  Alexander  Williams  and  members  of  his  family  since  my  graduation 
from  Howard  University  in  1956.  Moreover,  I  have  followed  with  keen  interest  and 
benefit  Alex's  matriculation  as  a  undergraduate  student  at  Howard  and  his  subse- 
quent graduation  from  the  Howard  Law  School.  I  have,  in  fact,  for  a  period  extend- 
ing over  twenty  years,  watched  with  pleasure  Alex's  marvelous  and  solid  academic- 
experiential  development  and  growth. 

I,  too,  have  had  first  hand  and  frequent  opportunities  to  observe  Mr.  Williams  in 
church  and  civic  activities.  Alex  and  I  serve  as  fellow-deacons  at  the  Walker  Memo- 
rial Baptist  Church  in  Wasliington,  D.C.,  and,  he,  too,  has  been  ordained  by  the 
church  to  serve  as  a  minister.  He  enjoys  universal  respect  and  admiration  by  our 
pastor.  Reverend  Reginald  M.  Green,  and  the  officers  and  members  of  the  Walker 
Memorial  Baptist  Church.  We,  too,  exult  in  the  unusual  ability,  thoroughness  in 
execution  of  tasks  and  responsibilities,  compassion  and  fundamental  decency  and 
moral  character  that  he  has  evidenced  throughout  his  historic,  progressive  and  ex- 
emplary leadership  of  the  Prince  George's  State's  Attorney's  Office. 

As  an  educator  I  take  immense  pride  and  pleasure  in  knowing  Mr.  Williams'  firm 
and  expansive  belief  in  the  power  of  education  as  a  necessary  tool  for  social-edu- 
cational uplift  and  empowerment  in  our  nation.  His  wife,  Mrs.  Joyce  Williams,  is 
highly  respected  and  esteemed  for  her  distinctive  work  in  early  childhood  education. 
Mr.  and  Mrs.  Williams  are  superb  role  models  and  mentors  for  their  three  children 
and  children  and  youths  in  the  larger  community. 

Mr.  Williams'  implacable  and  unwavering  commitment  to  the  rule  of  law,  his 
fierce  belief  in  a  racially  inclusive  society  grounded  in  "Equal  Justice  Under  Law" 
for  all  citizens,  his  perspicacious  and  capacious  mind  and  his  unshakable  commit- 
ment to  high  quality  education  for  our  nation's  children  and  youths,  and  his  equa- 
nimity and  temperate  manner  under  multifaceted  pressures,  bespeak  an  outstand- 
ing candidate  for  the  Federal  judician.  Moreover,  he  represents,  if  provided  the  op- 
portunity through  President  William  Jefferson  Clinton's  approval  of  your  nomina- 
tion and  approval  by  the  U.S.  Senate,  a  quintessential  scholar-jurist,  and  a  lumi- 
nous and  vital  exemplar  of  one  who  has  achieved  in  spite  of  socio-racial  vicissitudes. 

I  support,  Mr.  Alexander  Williams'  nomination  enthusiastically  and  unreservedly. 
He  is  a  splendid  example  for  Maryland  and  our  nation  of  what  can  be  achieved 
through  hard  work,  sagacity,  lofty  moral  precepts  and  practices,  academic-acumen 
and  fidelity  to  the  rule  of  law.  I  exult  in  Alex's  nomination. 

Thank  you,  through  it  all,  for  giving  him  this  richly  deserved  opportunity.  I  am 
proud  to  have  a  man  of  your  cerebral  ability,  courage  and  steady  commitment  to 
socio-racial  justice  and  equality  of  opportunity  representing  me  in  the  U.S.  Senate. 
Please  continue  your  marvelous  and  inimitable  witness  for  a  just,  equal  and  more 
humane  body  politic  for  all  citizens  of  our  nation. 
Sincerely, 

Samuel  L.  Banks, 

Director. 

Senator  SARBANES.  Let  me  just  turn  for  a  moment  to  the  process 
that  was  followed  in  making  the  recommendation  to  the  President. 
It  is  a  matter  I  take  very  seriously,  a  responsibility,  in  putting  peo- 
ple on  the  bench  for  a  lifetime.  I  spent  a  considerable  amount  of 
time  personally  interviewing  people  who  had  expressed  an  interest, 
reviewing  detailed  questionnaires  and  writing  samples. 
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I  reached  out  to  the  bar  to  get  their  recommendations.  There 
were  some  40  candidates.  I  met  with  all  of  them,  for  extended  peri- 
ods of  time  with  some,  particularly  those  that  were  serious  can- 
didates, like  Alex,  and  others.  I  attempted  to  survey  the  legal  com- 
munity in  my  State  and  the  broader  community  to  get  the  benefit 
of  their  views,  so  we  sought  the  views  of  the  State  and  local  bar 
associations. 

This  was  a  very  open  process,  and  I  am  pleased  to  report  here 
this  morning  that  all  of  the  bar  groups  which  evaluated  Alex  Wil- 
liams found  him  qualified  for  the  Federal  bench.  Now,  they  ran 
their  own  survey.  We  didn't  do  it.  We  said  to  them,  you  do  your 
own  procedure;  we  want  the  benefit  of  your  opinion.  Then,  as  peo- 
ple indicated  an  interest  to  me,  I  would  say  to  them,  well,  we  have 
asked  the  bar  groups  to  participate  in  this  process  and  I  suggest 
to  you  that — ^you  are  not  required  to  do  it,  but  I  suggest  to  you  that 
you  be  in  touch  with  them  and  go  through  their  process  and  get 
their  evaluation  and  we  will  have  the  benefit  of  that  evaluation. 

Senator  Leahy.  Did  the  question  come  up  with  them  about 
whether,  as  some  in  the  ABA  have  suggested,  if  you  have  been  a 
State's  attorney,  this  is  not  sufficient  qualification  to  hold  a  high 
Federal  office? 

Senator  Sarbanes.  No,  that  question  never  came  up.  Actually, 
the  groups 

Senator  Leahy.  Do  you  feel  that  if  someone's  position  has  been 
as  State's  attorney  in  a  State  that  they  are  not  then  qualified  to 
go  into  a  Federal  office,  like  judge  or  U.S.  Senator  or  something 
like  that? 

Senator  Sarbanes.  No,  I  certainly  don't  feel  that  way,  I  am  very 
frank  to  say. 

Senator  Leahy.  In  fact,  people  have  done  that,  have  they  not? 

Senator  Sarbanes.  Yes,  they  have.  [Laughter.] 

Senator  Leahy.  I  just  thought  I  would  mention  that  for  whatever 
it  is  worth. 

Senator  Sarbanes.  I  thought  it  was  important  to  have  that  in 
the  record,  Mr.  Chairman,  as  a  former  very  distinguished  prosecu- 
tor in  Vermont. 

Let  me  say  that  I  want  to  submit  for  the  record  some  of  the  com- 
munications from  the  State  and  local  bar  associations.  The  Prince 
Georges  County  Bar  Association,  which  is,  of  course,  the  bar  asso- 
ciation in  the  jurisdiction  in  which  Alex  Williams  has  done  his 
work,  has  written  a  strong  letter,  and  I  now  quote  from  it. 

In  1993,  Mr.  Williams,  along  with  several  other  candidates  who  expressed  interest 
in  the  two  vacancies  then  existing  on  the  United  States  District  Court,  was  person- 
ally interviewed  by  the  PGCBA  and  his  background  and  experience  evaluated  for 
this  judicial  office.  Mr.  WUliams  was  found  to  be  fiill  quaUfied  by  a  panel  of  experi- 
enced federal  and  state  court  trial  practitioners.  His  experience  reflects  over  twenty 
years  of  practice  in  both  the  private  and  public  sectors,  and  he  has  served  as  the 
State's  Attorney  for  Prince  Georges  County  for  nearly  eight  years.  Moreover,  he  has 
been  a  Professor  at  Howard  University  School  of  Law  since  1978. 

And  they  go  on  to  urge  his  expeditious  confirmation. 
[The  letter  of  Mr.  Whalen  follows:] 
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Prince  George's  County  Bar  Association,  Inc., 

Upper  Marlboro,  MD,  April  27,  1994. 

Re  Nomination  of  Alexander  Williams,  Jr. 

Hon.  Paul  S.  Sarbanes, 

U.S.  Senate,  Dirksen  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Sarbanes:  This  letter  is  written  regarding  the  nomination  of  Alex- 
ander Williams,  Jr.,  for  the  vacancy  which  currently  exists  on  the  United  States 
District  Court  for  the  District  of  Maryland  and  is  in  response  to  a  recent  article 
which  appeared  in  the  Baltimore  Sun  concerning  the  stalled  nature  of  his  confirma- 
tion process.  Please  be  assured  that  the  Prince  George's  County  Bar  Association 
(PGCBA)  fully  supports  Mr.  Williams'  efforts  in  seeking  this  judgeship. 

In  1993,  Mr.  Williams,  along  with  several  other  candidates  who  expressed  interest 
in  the  two  vacancies  then  existing  on  the  United  States  District  Court,  was  person- 
ally interviewed  by  the  PGCBA  and  his  background  and  experience  evaluated  for 
this  judicial  office.  Mr.  Williams  was  found  to  be  fully  qualified  by  a  panel  of  experi- 
enced federal  and  state  court  trial  practitioners.  His  experience  reflects  over  twenty 
years  of  practice  in  both  the  private  and  public  sectors,  and  he  has  served  as  the 
State's  Attorney  for  Prince  George's  County  for  nearly  eight  years.  Moreover,  he  has 
been  a  Professor  at  Howard  University  School  of  Law  since  1978. 

On  behalf  of  eleven  hundred  members  of  the  Prince  George's  County  Bar  Associa- 
tion, I  strongly  urge  the  expeditious  confirmation  of  Alexander  Williams,  Jr.,  to  the 
United  States  District  Court  for  the  District  of  Maryland. 
Sincerely, 

Michael  P.  Whalen, 

President. 

Senator  Sarbanes.  The  Maryland  State  Bar  Association  found 
him  quaUfied,  and  the  Maryland  Chapter  of  the  Federal  Bar  Asso- 
ciation and  the  J.  Franklyn  Bourne  Bar  Association.  All  four  of  the 
local  and  State  bar  groups  which  reviewed  his  candidacy  submitted 
to  me  their  findings  that  he  was  qualified  to  go  on  the  Federal  dis- 
trict court. 

Now,  throughout  the  process,  I  tried  hard  to  identify  candidates 
who  would  bring  quality  and  distinction  to  the  U.S.  district  court. 
After  reviewing  all  the  information  available  to  me  and  consulting 
with  my  colleague,  Senator  Mikulski,  and  my  congressional  col- 
leagues and  a  broad  range  of  other  people  in  the  community,  I  con- 
cluded that  Alex  Williams  was  able  and  fully  qualified  to  serve  on 
the  bench. 

He  has  demonstrated  over  his  career  the  qualities  of  character, 
commitment,  and  dedication  which  auger  well  for  distinguished  ju- 
dicial service.  I  am  convinced  he  will  bring  to  the  court,  through 
his  breadth  of  experience,  through  his  range  of  abilities,  through 
his  understanding  of  people,  qualities  that  will  strengthen  the  U.S. 
district  court. 

Now,  I  served  as  a  law  clerk  to  a  Federal  judge  my  first  year  out 
of  law  school  and  I  have  always  had  a  keen  interest  in  ensuring 
the  quality  and  the  integrity  of  the  Federal  judiciary.  I  am  proud 
of  the  high  quality  of  the  judiciary  in  Maryland.  I  believe  Alex  Wil- 
liams will  be  a  significant  addition  to  this  court  and  will  help  it  to 
maintain  its  high  standards. 

I  want  to  say  this  in  closing  because  I  know  you  are  going  to 
hear  later  from  the  ABA.  There  is  a  tendency,  of  course,  when  we 
get  into  these  to  talk  about  fairness  to  the  candidate,  and  I  feel 
very  keenly  about  that.  This  is  a  man  who  has  played  by  the  rules 
all  his  life,  the  rules  we  sort  of  lay  down  as  to  how  you  advance 
and  progress  in  our  society.  At  every  step  of  the  way,  he  has  per- 
formed in  a  way  that  has  been  recognized  by  his  peers  and  honored 
in  the  judgment,  and  I  believe  he  ought  to  go  on  this  bench. 


287 

But  there  is  another  aspect  of  fairness,  not  to  the  individual,  but 
fairness  to  the  community  and  fairness  to  the  court  and  fairness 
to  the  bench.  In  that  regard,  I  think  placing  Alex  Williams  on  the 
Federal  bench  would  be  a  tremendous  step  forward  for  justice  in 
our  State.  We  will  benefit  from  having  him  come  on  the  bench.  We 
will  benefit  broadly  through  the  community  in  recognizing  this  ca- 
reer and  what  has  been  achieved,  and  I  very  strongly  urge  the  com- 
mittee's favorable  action  on  this  nomination  and  I  very  much  ap- 
preciate the  time  which  has  been  given  to  me  to  make  this  state- 
ment. 

I  am  happy  now  to  yield  to  my  colleagues  from  the  House  of  Rep- 
resentatives. 

Senator  Leahy.  I  would  note — and  I  would  make  this  very  brief 
because  I  am  afraid  that  if  we  go  into  a  vote  I  will  not  be  able  to 
come  back  and  that  may  delay  this  hearing  by  another  couple  of 
weeks.  I  don't  want  to  take  a  chance  on  that.  I  would  note  another 
State  attorney,  as  they  call  them  in  Florida,  who  went  from  being 
State  attorney  to  Federal  office,  has  written  in  support  of  Mr.  Wil- 
liams, and  I  would  put  the  letter  from  Janet  Reno  in  the  record, 
for  whatever  it  is  worth.  [Laughter.  1 

Mr.  HoYER.  Local  prosecutor  makes  good. 

Senator  Leahy.  Local  prosecutor  makes  good. 

[The  letter  of  Attorney  General  Reno  follows:] 

Office  of  the  Attorney  General, 

Washington,  DC,  June  29,  1994. 

Hon.  Joseph  R.  Biden, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  I  want  to  reaffirm  the  Justice  Department's  support  for  the 
nomination  of  Alexander  WiUiams  to  be  a  Judge  in  the  United  States  District  Court 
for  the  District  of  Maryland. 

I  am  aware  that  the  Standing  Committee  on  Federal  Judiciary  of  the  American 
Bar  Association  has  rated  Mr.  Williams  "Not  QuaUfed,"  and  I  do  not  take  that  find- 
ing lightly.  Members  of  my  staff  have  discussed  the  ABA  Committee's  findings  with 
its  chairman  and  other  representatives  of  the  ABA.  The  Department  of  Justice  has 
also  carefully  investigated  Mr.  Williams,  and  we  have  reached  an  independent  con- 
clusion that  Mr.  Williams  deserves  to  be  confirmed.  Mr.  Williams's  service  as  State's 
Attorney  for  Prince  George's  County,  Maryland,  his  tenure  as  a  law  professor  at 
Howard  Unversity  Law  School,  and  his  career  in  private  practice  and  as  a  public 
defender  have  rendered  him  well  qualified  for  service  on  the  federal  bench. 

The  Department  of  Justice  strongly  urges  you,  the  other  members  of  the  Judiciary 
Committee,  and  the  full  Senate  to  confirm  Mr.  Williams  promptly. 
Sincerely, 

Janet  Reno. 

Senator  Leahy.  Speaking  of  people  that  I  have  also  associated 
myself  with  in  my  early  legal  career,  I  am  glad  to  see  Congressman 
Hoyer  here.  I  don't  want  anybody  to  think  this  is  a  stacked  deck, 
but  please,  Mr.  Chairman,  go  right  ahead. 

STATEMENT  OF  HON.  STENY  H.  HOYER,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Representative  HoYER.  Senator  Leahy,  I  am  very  pleased  that 
you  are  here.  It  gives  me  a  great  deal  of  pleasure  to  join  my  col- 
leagues from  Maryland  and  to  associate  myself  with  the  compelling 
remarks  of  Senator  Sarbanes,  the  senior  Senator,  who  is  the  prin- 
cipal sponsor  of  Mr.  Williams. 
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Upon  this  committee's  recommendation  and  the  Senate's  ratifica- 
tion, Alex  WilUams  will  join  Judge  Deborah  Koss  Chasanow  and 
Judge  Peter  Messitte  on  the  district  bench  for  the  new  southern 
Maryland  region,  whose  headquarters  will  be  located  in  my  con- 
gressional district  in  Greenbelt,  MD.  In  fact,  Senator,  I  have  had 
the  opportunity  of  representing  Alex  Williams  for  most  of  his  ca- 
reer as  a  local  prosecutor.  That  distinction  now  is  held  by  Mr. 
Wynn,  who  will  speak  later. 

Senator  Sarbanes,  who  has  been  the  strongest  advocate  of  Alex' 
candidacy,  just  outlined  to  you  his  outstanding  credentials  and  ac- 
complishments— law  clerk,  assistant  public  defender,  member  of 
the  Standing  Committee  on  Rules  of  Procedure  and  Practice  for  the 
Maryland  Court  of  Appeals,  lawyer,  law  professor,  and  State's  at- 
torney for  Prince  Georges  County,  MD.  It  is  this  office  to  which  I 
would  like  to  address  my  comments  to  the  committee,  and  welcome 
Senator  Hatch  here  as  well. 

Prince  Georges  County,  MD,  is,  as  Senator  Sarbanes  has  said, 
home  to  almost  three-quarters  of  a  million  people,  750,000  people. 
It  is  a  racially  and  culturally  diverse  community  that  has  made  in- 
clusion a  way  of  life.  In  fact.  Senator,  as  you  know,  it  is  the  largest 
suburban  minority  community  in  America.  Alex  Williams  has 
thrived  in  this  environment  because  he  is  the  personification  of  in- 
clusion. 

In  1986,  Alex  ran  for  the  job  of  State's  attorney  in  Prince 
Georges  County.  He  was  elected  by  reaching  out  to  all  segments  of 
the  community  at  a  time  when  the  county  was  at  a  crossroads. 
Senator  Leahy  and  Senator  Hatch,  let  me  say  I  was  involved  in 
that  election,  then  a  Member  of  Congress,  formerly  a  member  of 
the  State  senate  who  worked  in  local  elections.  It  was  a  difficult 
election.  It  was  a  difficult  election  because,  first  of  all,  it  was  ra- 
cially charged.  We  had  had  a  very  significant  incident  at  the  Uni- 
versity of  Maryland  involving  Len  Bias.  The  University  of  Mary- 
land was  in  turmoil,  and  the  county  in  which  the  University  of 
Maryland  was  located  became  a  focus  for  that  debate. 

As  you  do  in  a  campaign,  you  learn  of  somebody's  temperament. 
You  learn  of  their  judgment,  you  learn  of  their  restraint,  you  learn 
of  their  fairness.  In  a  campaign,  particularly  as  it  heats  up,  one 
could  have  a  tendency  to  demagog  and  to  stir  up  animosities  in  a 
primary  that,  after  all,  may  well  have  had  a  majority  of  African- 
American  votes. 

I  was  with  Alex  Williams  at  forum  after  forum.  I  frankly  didn't 
know  Alex  Williams  as  well  as  I  have  come  to  know  him.  But,  Sen- 
ators, I  want  to  tell  you,  at  every  juncture  when  the  debate  got 
heated  and  the  opportunity  for  demagoguery  presented  itself,  Alex 
Williams  eschewed  at  every  forum  with  which  I  was  with  him, 
which  was  many,  that  opportunity,  and  he  spoke  of  bringing  the 
community  together.  He  spoke  of  justice  being  administered  irre- 
spective of  race  or  color,  social  status,  income,  and  he  has  lived  his 
life  that  way. 

Professional  competence,  integrity,  and  judicial  temperament  are 
the  criteria  to  which  the  ABA  statement  will  speak.  I  have  been 
a  lawyer  since  1966,  sworn  into  the  bar  in  December  1966,  sworn 
into  the  State  senate  in  January  1967,  and  have  served  in  public 
life  for  over  a  quarter  of  a  century.  Alex  Williams,  in  my  opinion. 
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has  demonstrated  the  character  traits  that  I  would  want  in  a  judge 
at  any  level  judging  my  children  and  my  neighbors.  That,  it  seems 
to  me,  is  what  this  hearing  is  about. 

Let  me  say  I  have  practiced  law  for  a  quarter  of  a  century  and 
probably  haven't  appeared  in  Federal  court  more  than  6  or  7  times. 
I  think  my  colleagues  believe  I  am  a  pretty  competent  attorney.  In 
fact,  I  tried  cases  up  until  1990  when  the  House  rules  changed. 

The  fact  of  the  matter  is,  in  consultation  with  Senator  Sarbanes, 
I  too  concluded,  as  he  did,  that  the  Prince  Georges  County  Bar,  the 
Franklyn  Bourne  Bar,  and  the  State  bar  were  correct  in  their  as- 
sessment that  Alex  Williams  is  qualified  to  be  a  Federal  district 
court  judge  and  will  exercise  the  responsibilities  of  that  office  con- 
sistent with  the  Constitution,  the  laws  of  our  State,  and  the  prin- 
ciples of  our  democracy. 

Alex  encountered  a  great  deal  of  resistance  from  those  opposed 
to  change  in  Prince  Georges  County,  but  his  character,  his  abilities, 
and  his  philosophy  of  inclusion  overcame  those.  He  became.  Sen- 
ators, the  first  African-American  elected  countywide  in  Prince 
Georges  County  in  an  election  that  was  very  balanced.  He  did  not 
win  simply  because  he  was  overwhelmingly  supported  by  the  Afri- 
can-American community — that  was  correct — ^but  also  because  he 
was  supported  by  the  non-African-American  community  in  Prince 
Georges  County — a  statement  about  his  character  and  his  judg- 
ment. Based  upon  his  politics  of  inclusion  and  his  ability  to  bring 
people  together,  reaching  out  to  all  segments  of  society,  he  was 
overwhelmingly  reelected,  as  you  have  heard. 

In  closing,  Senators,  because  time  is  brief,  let  me  state  that  Alex 
Williams,  like  Deborah  Chasanow  and  Peter  Messitte,  who  this 
committee  concluded  were,  without  reservation,  two  of  the  best 
nominees  to  appear  before  this  committee — ^Alex  Williams  will  join 
them  after  your  committee  and  the  Senate  acts  and  will  be  an  ex- 
cellent addition  to  the  Federal  bench.  The  State  of  Maryland  and 
the  southern  district  court  region  will  be  served  by  three  uniquely 
qualified  and  outstanding  judges. 

Let  me  say  when  we  created  the  southern  district  court,  it  was 
opposed  by  all  10  judges  on  the  district  court  in  Maryland.  I  want 
to  say  as  a  representative  of  Prince  Georges  County  who  has  not 
practiced  a  lot  of  Federal  law  that  we  have  some  outstanding  attor- 
neys in  Prince  Georges  County  who  have  not  practiced  a  lot  of  Fed- 
eral law,  but  who  are  as  good  lawyers  as  you  are  going  to  find  and 
who  have  as  deep  an  understanding  of  the  law  as  we  would  expect 
to  find. 

I  am  pleased  to  appear  before  this  committee  in  strong  support 
of  someone  that  I  believe  will  serve  our  county,  our  State,  and  our 
Nation  well,  Alex  Williams. 

Thank  you. 

Senator  Leahy.  Thank  you,  Congressman  Hoyer.  Of  course,  you 
and  I  have  known  each  other  since  the  beginning  of  our  legal  ca- 
reers and  I  put  a  great  deal  of  weight  on  what  you  say. 

I  did  not  mean  to  be  overly  facetious  in  my  earlier  remarks  about 
State's  attorneys,  or  in  Florida  State  attorneys,  going  into  Federal 
office.  Obviously,  I  feel  that  there  is  a  qualification  there,  but  I  also 
think  that  people  have  to  realize — and  sometimes  those  who  do  the 
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review  think  that  unless  you  are  just  in  the  private  practice  of  law, 
you  can't  really  understand  the  law. 

The  fact  is  that  prosecutors  get  involved  with  some  of  the  most 
excruciating  and  most  difficult  and  most  complex  aspects  of  the 
law,  and  do  it  usually  not  on  a  carefully  maintained  schedule,  but 
with  everything  coming  in  practically  through  the  windows  and  the 
doors,  and  under  an  enormous  amount  of  pressure  handling  com- 
plex matters.  You  spoke  of  the  population  of  the  county,  and  I  take 
note  of  that  because  it  is  about  30  to  40  percent  larger  than  the 
population  of  my  whole  State  and  not  such  a  small  matter. 

Senator  Hatch,  who  is  the  ranking  member  of  the  full  committee, 
has  joined  us.  Before  we  go  to  the  next  witness,  did  you  want  to 
make  an  opening  statement? 

Senator  Hatch.  Could  I? 

Senator  Leahy.  Of  course. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  HATCH.  Thank  you,  Mr.  Chairman.  I  apologize  to  delay 
you  folks  because  I  am  due  in  Finance  on  that  health  care  problem, 
but  I  felt  that  this  was  so  important  that  I  would  come  down  here. 

Senator  Leahy.  We  would  rather  have  you  here,  Orrin.  [Laugh- 
ter.] 

Senator  Hatch.  I  am  not  wanted  no  matter  where  I  go.  [Laugh- 
ter.] 

Thank  you,  JVIr.  Chairman.  I  welcome  you,  Mr.  Williams,  to  this 
committee.  You  have  had  a  very  varied  career  in  the  law,  including 
private  practice;  State's  attorney  for  Prince  Georges  County,  MD; 
adjunct  professor  of  law  at  Howard  University  School  of  Law,  a  fine 
educational  institution  in  our  Capital  here  and  one  that  I  strongly 
support. 

I  am  aware  of  the  letter  from  the  ABA,  and  I  just  want  to  assure 
you  that  I  do  not  treat  the  ABA's  findings  on  nominees  as  the  last 
word,  although  I  have  to  say  that  I  think  they  are  trying  to  do  the 
best  job  that  they  can.  I  also  want  you  to  know  that  I  don't  think 
it  is  absolutely  crucial  to  be  a  judge  in  this  society  that  you  have 
a  lot  of  experience  trying  cases,  or  even  trying  them  in  Federal 
courts.  I  think  it  is  helpful  and  I  think  it  is  something  that  would 
weigh  well  in  your  favor,  but  I  don't  think  it  is  critical  for  your 
serving  on  the  bench. 

I  have  had  the  recommendations  personally  of  a  number  of  your 
friends.  In  particular.  Congressman  Hoyer  has  called  me  and  I 
place  a  great  deal  of  faith  in  what  he  tells  me.  I  also  believe  in 
Congressman  Mfume.  Congressman  Wynn,  we  are  happy  to  have 
you  here.  Of  course,  our  own  colleague.  Senator  Sarbanes — I  know 
of  nobody  in  the  Senate  who  thinks  more  highly  of  putting  good 
judges  on  the  bench  than  Senator  Sarbanes.  He  is  an  excellent  law- 
yer himself  and,  frankly,  his  opinion  has  a  great  deal  of  importance 
in  my  mind. 

From  what  I  have  heard  about  you  from  these  people  is  that  you 
are  one  of  the  people  who  just  might  be  exactly  what  we  need  on 
the  bench,  so  I  am  going  to  keep  a  very  open  mind  about  it.  The 
opinions  of  your  colleagues  here  weigh  very  heavily  on  my  mind. 

Frankly,  my  inclination  is  to  support  you.  We  do  have  to  resolve 
a  few  things  here,  but  from  what  I  see,  assuming  we  can  resolve 
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those  matters,  you  will  make  an  excellent  judge  and  you  will  be 
somebody  who  will  try  and  do  justice  in  the  court,  which  is  all  we 
can  expect.  Frankly,  I  think  it  is  important  that  you  be  given  this 
opportunity,  if  it  is  at  all  possible,  and  I  intend  to  see  that  it  is 
going  to  be  not  only  possible,  but  probable. 

Having  said  that,  I  am  not  particularly  concerned  about  your 
lack  of  Federal  courtroom  experience.  There  would  be  a  lot  of  great 
judges  who  would  never  have  had  the  opportunity  if  they  had  to 
have  Federal  litigation  experience.  I  have  had  a  lot  of  Federal  liti- 
gation experience  and  I  know  some  who  have  practiced  primarily 
in  Federal  courts,  but  I  wouldn't  want  them  on  the  bench.  [Laugh- 
ter.] 

So  I  think  the  key  is  who  you  are,  what  you  think,  whether  you 
understand  the  role  of  judging  in  our  society;  will  you  be  honest 
and  will  you  be  energetic,  and  will  you  give  the  time  and  the  effort 
you  need  to  give  to  it,  and  will  you  approach  it  in  a  totally  honest 
and  decent  way.  From  all  that  I  have  heard  about  you,  you  will  not 
only  do  that,  but  you  will  do  it  well. 

I  have  also  been  told  that  you  have  done  everything  in  the  right 
way.  You  have  worked  hard,  you  have  worked  against  sometimes 
insurmountable  odds,  and  you  have  played  a  significant  and  pivotal 
role  in  your  society,  in  Prince  Georges  County,  and  have  done  a 
good  job  there. 

It  doesn't  escape  me  that  you  are  a  teacher  at  Howard,  at  the 
law  school,  that  that  weighs  very  heavily  in  your  favor  as  far  as 
I  am  concerned  because  there  you  do  have  an  opportunity  to  look 
at  every  aspect  of  humankind,  and  I  think  that  is  a  very,  very  im- 
portant thing.  There  are  a  lot  of  law  professors  on  the  bench  today 
who  never  tried  a  case,  and  a  number  of  whom  make  excellent 
judges,  too. 

So  all  of  these  things  weigh  in  your  favor,  and  I  just  want  to 
compliment  the  quality  of  your  support  here  today  and  let  you 
know  that  I  think  things  are  going  to  go  OK  for  you. 

Mr.  Williams.  Thank  you. 

Senator  Hatch.  Assuming  nothing  goes  wrong  in  the  final  work- 
up that  we  do  on  this  matter,  we  will  try  and  make  sure  that 
things  are  expedited  and  that  you  are  treated  fairly  in  every  way, 
OK? 

Mr.  Williams.  Thank  you. 

Senator  Hatch.  I  want  to  thank  each  of  you  for  coming  and  for 
taking  time  to  help  us  to  understand  this  better. 

Senator  Sarbanes.  Thank  you  very  much,  Orrin. 

Senator  Hatch.  If  you  will  forgive,  I  would  love  to  sit,  but  I  will 
read  this  and  I  will  know  everything  that  has  gone  on,  but  I  had 
better  get  back  over  to  Finance.  I  have  got  to  make  sure  that  I  pro- 
tect Senator  Leahy's  interests.  [Laughter.] 

Senator  Leahy.  Senator  Moynihan  called  and  asked  that  I  keep 
you  here.  [Laughter.] 

Senator  Hatch.  It  wasn't  Moynihan.  I  know  which  ones  called, 
though. 

Thank  you.  It  is  nice  to  see  you  all. 

Senator  Sarbanes.  Thank  you  very  much,  Orrin. 

Senator  Leahy.  I  would  note,  just  following  up  on  something 
Senator  Hatch  said,  my  own  final  criteria  in  any  judicial  nomina- 


292 

tion,  and  I  have  been  here  for  a  number  of  years  on  this  committee, 
is  this  a  judge  that  I  would  want  to  appear  before  as  a  litigant, 
whether  I  was  plaintiff  or  defendant,  prosecutor  or  accused.  Would 
I  feel  that  there  would  be  an  even-handed  sense  of  integrity  and 
fairness?  I  think  that  really  has  to  be  the  bottom  line  for  every- 
body, and  I  think  that  your  experience  as  State's  attorney  will 
probably  answer  that  question  better  than  anything  else. 

Congressman  Mfume,  I  am  so  glad  to  have  you  here,  Mr.  Chair- 
man, and  please  go  ahead. 

STATEMENT  OF  HON.  KWEISI  MFUME,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Representative  Mfume.  Thank  you  very  much.  Senator.  Good 
morning.  It  is  good  to  see  you  again.  As  chairman  of  the  Congres- 
sional Black  Caucus,  I  want  to  thank  you  for  the  opportunity  to 
speak  today  on  behalf  of  Alexander  Williams,  a  friend  and  col- 
league who  I,  like  others,  believe  will,  in  fact,  be  an  excellent  judge 
for  the  Federal  district  court. 

Today,  I  would  like  to  formally  recommend,  as  we  are  doing,  Mr. 
Williams  to  be  approved  by  this  distinguished  body  to  serve  on 
Maryland's  Federal  bench.  To  reject  this  nominee  for  anything, 
whether  it  is  a  reason  of  a  finding  by  the  ABA  or  because  he  does 
not  come  from  a  high-profile  law  firm,  I  think,  would  send  a 
chilling  message  to  young  men  and  young  women  across  this  Na- 
tion who  aspire  to  be  part  of  our  judicial  system. 

While  many  Ivy  League  law  school  graduates  were  leaving  to  get 
corporate  jobs,  Mr.  Williams  was  working  on  his  career  at  the  local 
level  as  a  litigator,  public  defender,  and  county  prosecutor.  So, 
what  he  may  lack  in  Federal  experience  he  clearly  makes  up  with 
a  great  sense  of  fairness,  justice,  and  integrity. 

Mr.  Williams,  as  you  heard  earlier,  graduated  magna  cum  laude 
from  Howard  University  School  of  Law  in  1973.  He  became  a  mem- 
ber of  the  Maryland  bar  that  same  year,  and  later  served  as  a  law 
clerk,  municipal  attorney,  juvenile  master  for  Prince  Georges  Coun- 
ty, hearing  examiner,  assistant  public  defender,  rules  committee 
member  for  the  Maryland  Court  of  Appeals,  and  as  State's  attorney 
for  Prince  Georges  County.  In  each  of  these  positions  of  responsibil- 
ity, clearly  he  has  grown  in  his  understanding  and  in  his  expertise 
of  a  variety  of  areas,  and  he  has  shared  that  expertise  as  a  profes- 
sor of  municipal  law,  criminal  law,  business  organizations,  and 
remedies.  He  also  has  been  a  prolific  writer  on  several  subjects 
ranging  from  the  death  penalty  to  prison  reform. 

Mr.  Williams  has  continued  to  show  a  commitment  throughout 
his  career  over  and  over  again  for  civic  and  community  service.  He 
has  served  as  president  of  the  American  Heart  Association,  vice 
president  of  the  Maryland  State  Attorneys  Association,  and  a  com- 
missioner for  the  Human  Relations  Commission  of  Prince  Georges 
County.  These  are  but  a  few  of  the  many  varied  civic  duties  that 
Alexander  Williams  has  voluntary  taken  on,  despite  his  hectic 
schedule.  Needless  to  say,  as  a  result  of  that,  he  has  been  awarded 
time  and  time  again  with  awards  and  citations  for  his  unstinting 
service  to  his  community  and  to  our  Nation. 

Put  quite  simply.  Senator,  Alexander  Williams  is  the  kind  of  con- 
scientious person  that  we  need  to  see  more  of  on  the  judicial  bench. 
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and  now  more  than  ever  we  need  the  human  touch  and  the  exper- 
tise that  Mr.  WilHams  offers  this  position. 

With  the  system  that  we  have  that  continues  in  some  cases  to 
ahenate  and  to  frustrate  our  citizens,  I,  Uke  many  others,  am  con- 
fident that  Mr.  WilHams  will  bring  a  new  level  of  dignity  to  the 
bench  and  will  serve  from  this  point  on  as  an  inspiration  to  many 
others.  He  brings  a  level  of  legal  competence,  a  caliber  of  service 
and  commitment  to  principle  that  is  in  the  best  tradition  of  our 
democratic  form  of  government  and  our  system  of  law  as  we  know 
it. 

So  I  take  a  great  deal  of  pride  to  come  before  you  to  highly  rec- 
ommend his  approval,  and  that  this  distinguished  body  move  with 
great  dispatch  to  add  to  our  Federal  bench  someone  of  the  capabil- 
ity and  the  caliber  of  Alexander  Williams. 

Senator  Leahy.  Mr.  Mfume,  to  use  the  test  I  had  given  before, 
suppose  you  had  to  appear  as  a  litigant,  either  as  plaintiff  or  de- 
fendant, in  a  civil  case  or  as  prosecutor  or  defendant  in  a  criminal 
case.  Would  your  view  of  Alex  Williams  as  Judge  Williams  make 
any  difference  depending  upon  which  role  you  were  in,  whether  you 
were  plaintiff  or  defendant  in  either  case? 

Representative  Mfume.  It  would  make  me  feel  extremely  con- 
fident that  I  would  get  a  fair  hearing,  that  the  facts  would  be 
weighed  without  prejudice,  and  that  the  ruling  would  be  a  ruling 
that  would  hold  up  through  any  test  of  law. 

Senator  Leahy.  Congressman  Hoyer,  would  you  have  the  same 
answer? 

Representative  HOYER.  Senator,  as  you  were  asking  that  ques- 
tion, I  thought  to  myself  I  have  had  many,  many  conversations 
with  Alex  Williams  over  the  last  10  years  as  an  advocate  of  propo- 
sitions, mainly  in  the  political  realm  dealing  with  our  community, 
and  one  thing  that  struck  me  about  Alex  is  a  character  trait  that 
the  Speaker  of  the  House  has.  He  is  sometimes  kidded  about  it  on 
the  one  hand  and  on  the  other  hand.  It  is  an  analytical  skill  that 
looks  at  the  proposition  from  a  lot  of  different  sides  and  reaches  a 
conclusion  based  upon  his  judgment  of  the  equities  of  the  positions. 

Now,  I  say  that  because  sometimes  it  would  cause  me  some  dis- 
comfort because  I  was  an  advocate  and  we  have  got  to  do  this  and 
we  have  got  to  do  that  and  we  have  got  to  do  the  other,  and  I  found 
Alex  to  be  very  analytical  in  invariably  recommending  the  position 
that  he  felt  was  correct  based  upon  the  facts  before  him.  I  think 
whether  you  are  a  plaintiff  or  a  defendant,  whether  you  are  a  pros- 
ecutor or  a  criminal  defense  attorney,  he  is  ultimately  the  kind  of 
person  you  want. 

Ultimately,  in  your  particular  case,  it  may  not  be  useful  because 
you  may  not  have  the  facts,  but  in  the  long  run  that  is  the  kind 
of  judge  you  want,  and  I  believe  that  is  the  kind  of  judge  Alex  will 
be.  That  is  why  I  used  the  example  in  that  campaign  of  1986, 
which  was  a  very  charged  campaign.  This  was  the  first  time  an  Af- 
rican-American was  running  in  a  large  African-American  commu- 
nity, but  a  predominantly  white  electorate,  where  Alex  could  have 
tried  to  appeal  to  racial  motivations.  Time  after  time,  I  saw  him, 
in  a  question  or  in  a  forum  where  that  could  be  used,  reject  that 
approach,  and  I  think  that  is  the  answer  to  your  question  from  my 
observations  of  him  over  a  decade. 
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Senator  Leahy.  I  followed  that  race  rather  carefully.  Mr.  Wil- 
liams ran  against  a  State's  attorney  I  knew.  In  fact,  your  opponent 
in  that  race  and  I  had  served  together  on  the  board  of  directors  of 
the  National  District  Attorneys  Association  for  a  number  of  years. 

Senator  Sarbanes,  how  about  you?  How  would  you  feel  on  this 
question?  Would  it  make  any  difference  to  you?  If  you  were  a  plain- 
tiff or  a  defendant,  would  you  feel  differently  coming  before  Judge 
Alex  Williams? 

Senator  SARBANES.  I  would  have  absolute  confidence  that  I  was 
going  to  get  a  fair  hearing  and  a  fair  judgment;  that  I  was  going 
before  a  man  who  was  thoughtful,  committed  to  doing  justice,  came 
in  without  preconceptions  or  predispositions,  understood  what 
being  a  judge  was  all  about,  was  determined  to  dispense  justice, 
had  a  sense  of  the  higher  purposes  of  the  law.  It  is  one  of  the  rea- 
sons I  think  he  would  be  such  a  strong  addition  to  the  Federal 
bench. 

Senator  Leahy.  Congressman  Wynn,  we  are  glad  to  have  you 
here,  too,  and  I  know  you  have  a  statement  to  make,  but  I  would 
also  ask  in  your  testimony  if  you  would  also  reference  that  same 
question.  If  you  were  in  a  capacity,  or  a  friend  of  yours  was  in  a 
capacity  of  either  plaintiff  or  defendant,  do  you  think  that  they 
would  have  an  advantage  one  way  or  the  other  in  coming  before 
Judge  Williams? 

STATEMENT  OF  HON.  ALBERT  RUSSELL  WYNN,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Representative  Wynn.  Well,  as  an  attorney  myself,  I  feel  that 
Alex  is  a  very  impartial  man.  I  have  known  Alex  for  a  number  of 
years,  and  I  think  I  would  like  to  associate  myself  with  the  com- 
ments of  my  colleagues  with  respect  to  the  fact  that  Alex  is  a  very 
thoughtful  man.  By  that,  I  mean  he  acknowledges  the  biases  and 
preferences  that  we  all  have  and  he  seeks  to  sort  through  those  as 
he  evaluates  a  situation.  He  bends  over  backwards  to  make  a  fair 
and  reasoned  decision,  not  a  decision  driven  by  emotion  or  by  any 
particular  preference,  but  a  decision  that  is  based  on  fairness. 

He  has  a  respect  for  the  law  and  he  has  a  respect  for  justice,  and 
I  think  those  are  the  traits  that  would  make  him  an  excellent  judge 
and  I  think  it  would  ensure  that  any  litigant  appearing  before  him 
would  get  a  fair,  well-thought-out,  and  highly  reasoned  decision. 

Senator  Leahy,  Thank  you.  Go  ahead  with  any  other  statement 
you  may  have.  I  appreciate  that,  and  I  am  sure  you  concur  with 
me  that  this  should  really  be  one  of  the  major  tests  of  a  judge.  I 
have  practiced  in  enough  courts  to  know  that  sometimes  you  have 
judges  that  you  know  you  are  lot  better  off  if  you  are  a  plaintiff 
or  a  lot  better  off  if  you  are  defendant. 

As  a  litigant,  you  may  get  a  short-term  advantage  one  day,  but 
you  know  you  are  going  to  get  a  disadvantage  another  day,  and  it 
is  unfortunate  for  the  whole  system  of  justice.  You  ought  to  be  able 
to  come  in  and  look  and  say  they  are  going  to  look  at  this  case  and 
they  are  going  to  decide  it.  I  may  win  or  I  may  lose,  but  I  know 
I  am  going  to  be  treated  fairly. 

Representative  Wynn.  I  think  you  are  absolutely  correct.  You 
look  for  a  judge  who  is  consistently  fair. 
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I  am  pleased  to  join  with  my  colleagues  from  Maryland  today  to 
give  my  highest  and  most  unqualified  endorsement  to  my  good 
friend  and  colleague,  Alexander  Williams,  for  a  judgeship  to  the 
U.S.  District  Court  for  the  District  of  Maryland. 

Alex  Williams  has  been  a  renowned  attorney  and  a  distinguished 
public  servant  in  my  congressional  district  for  many  years.  He  is 
a  man  with  great  character  who  has  an  outstanding  legal  career, 
and  is  a  person  who  has  always  found  time  to  serve  his  local  com- 
munity. 

I  think  the  most  fundamental  qualification  for  a  good  judge  is 
sound  character,  and  I  would  represent  to  you  on  personal  knowl- 
edge that  Alexander  Williams  is  a  man  of  outstanding  character 
and  integrity.  But,  interestingly,  I  would  like  you  to  hear  his  own 
words.  He  commented  that  for  democratic  government  to  succeed, 
credibility  and  integrity  are  absolutely  essential.  He  has  spent  his 
entire  legal  career  exemplifying  his  own  high  standards. 

Alex  Williams  is  a  man  of  strong  faith,  a  man  who  is  temperate 
in  his  habits  and,  most  importantly,  he  possesses  a  strong  sense  of 
justice  and  fairness.  Alex  Williams  is  also  a  solid  family  man  with 
a  lovely  wife  who  is  here  with  us  today,  Joyce,  and  three  wonderful 
sons — Johnny,  Alex,  and  Algernon. 

He  has  had  a  long  and  distinguished  legal  career.  After  receiving 
a  bachelor  of  arts  degree  from  Howard  University,  Alexander  Wil- 
liams went  on  to  earn  a  juris  doctorate  degree,  cum  laude,  from  the 
Howard  University  School  of  Law.  He  continued  on  to  earn  a  mas- 
ter of  arts  in  religious  studies  and  ethics  at  Howard  University's 
School  of  Divinity. 

Alex  Williams  used  his  degree  to  carve  out  a  very  distinguished 
career  as  a  public  defender  and  was  one  of  the  first  active  African- 
American  practitioners  in  our  local  courts.  In  addition  to  his  thriv- 
ing private  practice,  Alex  also  was  very  active  in  representing  mu- 
nicipal governments.  I  have  to  say  as  one  who  has  practiced  in  the 
county  that  I  am  somewhat  shocked  at  the  ABA  findings  to  the 
contrary,  and  I  have  to  represent  to  you  again.  Senator,  that  I 
think  Alex  Williams  has  had  an  outstanding  legal  career  and  I 
think  that  opinion  is  shared  throughout  our  community. 

Alex  went  on  to  give  back  to  the  institution  from  which  he  had 
received  his  education  and  became  a  professor  of  law  at  Howard 
University,  where  he  was  named  professor  of  the  year  in  1979  in 
recognition  of  his  outstanding  knowledge  of  the  law. 

He  continued  his  service  to  the  community  by  serving  as  the 
chairman  of  the  Washington  Suburban  Sanitary  Commission  in 
1986,  our  public  water  utility.  He  then  distinguished  himself  in  be- 
coming the  first  countywide  elected  black  official  as  State's  attor- 
ney for  Prince  Georges  County.  As  State's  attorney,  Alex  distin- 
guished himself  by  his  community  outreach,  and  comments  have 
been  made  about  the  fact  that  Alex  is  not  from  a  silk-stocking  law 
firm,  but  I  can  tell  you  that  the  perception  of  the  State's  attorney's 
office  in  our  community  at  one  time  was  that  the  State's  attorney 
was  somehow  an  adversary. 

Perhaps  Alex'  greatest  achievement  is  the  fact  that  he  changed 
that  perception  through  his  outreach,  through  going  to  schools, 
through  talking  to  community  groups,  things  that  State's  attorneys 
don't  have  to  do,  by  showing  that  the  State's  attorney's  office  was 
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there  to  serve  the  community  and  work  with  particularly  our  young 
people.  So  I  think  he  has  done  an  excellent  job  in  that  role  and  I 
am  very  proud  that  he  leaves  a  legacy  in  terms  of  the  State's  attor- 
ney's office  being  an  office  for  the  people. 

He  established  an  acclaimed  narcotics  prosecution  unit  and  an 
asset  forfeiture  unit  which  have  been  cited  as  national  models.  He 
continued  on  to  institute  an  economic  crime  unit  to  crack  down  on 
white-collar  crime  related  to  finance  and  ethics.  He  also  created  a 
special  homicide  unit  to  focus  on  the  problem  of  the  rising  homicide 
rate  in  our  community. 

I  mention  community  several  times  because  Alex  has  also,  in  ad- 
dition to  his  distinguished  legal  career,  devoted  a  lot  of  time  to  giv- 
ing back  to  our  neighborhoods.  He  has  been  an  active  member  of 
Walker  Memorial  Baptist  Church  and  was  named  citizen  of  the 
year  by  the  Omega  Psi  Phi  fraternity.  He  received  the  leader  of 
leaders  award  from  the  Prince  Georges  County  high  school  prin- 
cipals and  the  distinguished  service  award  from  Howard  Univer- 
sity's board  of  trustees. 

Senator,  Alex  Williams  is  honest,  he  is  hard  working,  and  he  is 
humble.  He  is  a  man  who  has  always  put  public  service  above  his 
own  financial  opportunities.  He  has  a  brilliant  legal  mind  and  a 
lifelong  reverence  for  law.  As  a  former  law  professor  and  State's  at- 
torney, he  has  practiced  law,  he  has  taught  law,  and  he  has  en- 
forced law.  It  is  a  great  pleasure  for  me  to  give  my  wholehearted 
and  enthusiastic  endorsement  to  Mr.  Alexander  Williams. 

Thank  you. 

Senator  Leahy.  Thank  you  very  much.  Representative  Wynn.  I 
do  appreciate  that. 

We  will  now  hear  from  State's  Attorney  Williams.  Incidentally, 
I  know  my  colleagues  have  some  real  time  binds  in  other  commit- 
tees. 

Yes. 

Representative  Mfume.  Mr.  Chairman,  both  Mr.  Hoyer  and  I  do 
have  responsibilities  on  the  House  side  that  are  going  to  unfortu- 
nately require  us  to  leave,  but  I  was  told  by  him  that  since  you  and 
he  and  Mr.  Wynn  were  Georgetown  Law  School  graduates,  you 
would  understand,  in  unison,  that  appeal  and  would  allow  us  to 
leave. 

Senator  Leahy.  Absolutely.  I  am  pleased  that  you  were  able  to 
spend,  Mr.  Chairman,  so  much  time  over  here  already.  I  know,  as 
we  get  crunching  in  toward  the  recess  time,  that  everybody  is 
double-  and  triple-  and  quadruped-booked,  and  I  appreciate  your 
being  here. 

Representative  HOYER.  Actually,  in  the  interests  of  honesty.  Con- 
gressman Mfume,  Congressman  Wynn  and  I  have  been  assigned  to 
go  watch  Senator  Hatch.  [Laughter.] 

Senator  Leahy.  He  will  be  well  watched.  My  good  friend,  Paul 
Sarbanes,  of  course,  I  am  always  delighted  to  see  here. 

Mr.  Williams,  please  go  ahead,  sir,  any  way  you  wish.  This  may 
have  already  been  done,  but  have  you  introduced  members  of  your 
family  who  are  here?  I  know  Congressman  Wynn  referred  to  them. 

Mr.  Williams.  Thank  you,  Mr.  Chairman.  I  am  here  with  my 
wife,  Mrs.  Joyce  Williams,  and  we  are  very  pleased  and  grateful  for 
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this  privilege  of  appearing  before  you  for  this  hearing.  I  will  ad- 
dress any  concerns  or  questions  you  may  have. 

Senator  Leahy.  Thank  you.  Would  you  please  rise  and  raise  your 
right  hand?  Do  you  promise  the  testimony  you  will  give  in  this 
matter  will  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  so  help  you  God? 

Mr.  Williams.  Yes. 

Senator  Leahy.  Thank  you.  I  wanted  to  make  sure  we  had  on  the 
record  that  your  wife  was  here.  I  am  sure  that  at  some  point  in 
some  dusty  old  archive  you  will  be  taking  out  this  transcript  and 
it  will  be  a  nice  reminder. 

Please  go  ahead,  sir. 

TESTIMONY  OF  ALEXANDER  WILLIAMS,  JR.,  CHEVERLY,  MD, 
TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  MARY- 
LAND 

Mr.  Williams.  I  will  address  any  questions  that  you  may  have. 
Senator  Leahy.  No  opening  statement? 
Mr.  Williams.  No;  I  defer. 

questioning  by  senator  LEAHY 

Senator  Leahy.  One  of  the  questions  that  has  been  brought  up 
here  in  this  committee  is,  as  you  know,  we  have  been  dealing  with 
the  whole  question  of  domestic  violence.  In  fact,  I  did  something  I 
don't  think  I  ever  have  done.  On  the  floor  of  the  Senate  yesterday, 
I  raised  some  concern  about  the  opening  prayer  of  the  Chaplain  of 
the  Senate  in  a  recent  matter  in  California. 

I  talked  of  my  own  experience  in  domestic  violence  cases  and 
prosecutions  I  had  had  and  the  fact  that  oftentimes  domestic  vio- 
lence cases  are  underreported,  but  then  even  when  reported  are  of- 
tentimes underprosecuted.  Domestic  violence  is  a  matter  of  concern 
to  a  number  of  members  on  this  committee,  so  let  me  ask  this 
question.  During  your  tenure  as  State's  attorney,  or  during  the 
time  you  have  been  there,  have  you  been  aware  of  complaints 
about  how  your  office  may  have  been  handling  domestic  violence 
prosecutions  and  how  the  complaints  were  processed? 

Mr.  Williams.  Yes,  Mr.  Chairman,  I  have  been  aware  of  com- 
plaints. As  you  know,  from  time  to  time  we  do  get  some  concerns 
raised  by  citizens.  We  handle  over  25,000  cases  a  year  in  Prince 
Georges  County  and  occasionally  we  do  get  concerns  and  expres- 
sions of  disappointment  raised  by  persons.  I  try  to  receive  those 
complaints  with  fairness,  and  we  do  investigate  them  and  I  take 
them  very  seriously  when  they  are  raised. 

The  State's  attorney's  office  concerns  itself  with  victims,  and  I  try 
to  sensitize  my  staff  as  often  as  I  can  not  just  with  general  victims, 
but  domestic  victims,  in  particular,  because  of  the  very  serious  na- 
ture and  the  increasing  violence  that  those  particular  cases  have 
involved.  So  I  have  been  aware  and  we  do  make  every  effort  in  our 
office  to  address  those  concerns. 

Senator  Leahy.  Well,  let  me  give  more  of  a  concrete  example.  If 
you  have  a  case  where  someone  is  walking  down  the  street  and 
they  are  accosted  by  a  robber  with  a  weapon  of  whatever  nature 
and  the  robber  injures  the  person  and  takes  off  and  the  robber  is 
caught,  it  is  very  easy  to  charge  him  with  felonies.  I  mean,  you 
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have  all  kinds  of  felonies — robbery,  assault  with  a  deadly  weapon, 
and  so  on. 

Now,  move  this  to  the  living  room  of  someone's  home.  One  spouse 
attacks  the  other  with  the  same  kind  of  weapon  and  inflicts  the 
same  kinds  of  injuries  and  takes  off.  Is  there  a  tendency  to  have 
that  person  then  charged  with  a  misdemeanor  rather  than  the  fel- 
ony they  would  have  had  had  this  been  accosting  a  stranger  on  the 
street? 

Mr.  Williams.  I  think  historically  there  has  been  too  much  of  a 
tendency  of  persons  to  dismiss  a  lot  of  altercations  in  the  home  as 
domestic  and  not  really  criminal,  and  that  is  really  unfortunate  be- 
cause there  have  been  a  lot  of  violence  that  have  followed  that  sort 
of  thing. 

I  have  taken  steps  in  my  office  to  sensitize  my  staff  with  ref- 
erence to  training  and  other  kinds  of  information  to  make  certain 
that  we  are  up  to  speed  with  reference  to  this.  I  have  put  in  place 
over  the  years  a  policy  where  we  simply  do  not  drop  or  farm  out 
these  cases  as  being  purely  domestic.  On  the  contrary,  I  have  es- 
tablished in  the  office  a  specialized  unit  that  consists  of  a  coordina- 
tor of  domestic  violence,  a  legal  assistant  or  victim  witness  coordi- 
nator, a  secretary,  as  well  as  an  attorney  assigned  to  dealing  with 
these  cases. 

And  so  we  take  them  very  seriously  in  the  office,  and  I  don't 
want  to  ever  think  that  there  is  a  double  standard  with  reference 
to  how  we  treat  normal  assault  cases  vis-a-vis  cases  involving  do- 
mestic violence.  They  are  very  difficult  cases,  they  are  sensitive 
cases,  and  we  try  to  protect  our  victims  as  often  as  we  can  and 
maintain  a  decent  rapport  with  all  of  the  organizations  and  boards 
that  deal  effectively  with  domestic  violence.  I  am  very  proud  of  that 
unit  and  I  think  that  we  put  that  in  place  to  address  this  type  situ- 
ation. 

Senator  Leahy.  Early  on  in  my  own  career  as  a  State's  attorney, 
I  brought  all  the  police  in  our  county  together  in  my  monthly  felony 
meetings  I  would  have  with  them  and  I  raised  a  case  that  had  hap- 
pened. I  had  gotten  a  call  at  3  o'clock  in  the  morning  from  the  med- 
ical examiner  and  it  was  the  case  of  a  woman  who  was  brought  in 
and  died  in  the  emergency  room  from  injuries.  The  autopsy  discov- 
ered just  multiple  fractures  that  had  taken  place  over  a  period  of 
years.  They  had  healed,  but  the  autopsy  revealed  it. 

I  went  back  to  the  small  community  where  she  had  lived  in  doing 
the  investigation  on  this  and  found  that  she  had  made  a  number 
of  complaints  over  the  years  to  the  police,  and  basically  the  police 
said,  well,  you  know,  I  mean  your  husband  does  have  a  bad  temper 
and  he  drinks  a  little  bit  too  much  and  we  will  try  to  calm  him 
down  and  maybe  his  brother  could  talk  to  him,  and  so  on  and  so 
forth,  but  nothing  was  ever  done.  The  case  was  never  passed  on, 
for  example,  to  my  office,  or  in  this  case  to  my  predecessor's  office. 
I  use  that  as  an  example  that  it  is  a  hell  of  a  time  to  find  out  about 
past  domestic  abuse  when  it  is  on  the  autopsy  table.  It  is  a  tad 
late,  and  so  I  am  glad  to  hear  that  you  do  have  a  particular  proce- 
dure on  that. 

There  have  been  two  individuals  who  have  called  the  committee, 
I  am  told,  and  I  must  admit  I  am  trying  to  come  up  to  speed  be- 
cause Senator  Metzenbaum  was  originally  handling  this  hearing. 


299 

They  had  two  individuals  who  were  dissatisfied  with  the  way  your 
office  handled  a  domestic  violence  case  in  which  they  were  in- 
volved, and  we  expect  both  of  them  are  going  to  submit  testimony 
for  the  record.  You,  of  course,  will  have  an  opportunity  to  see  that 
testimony  and  if  there  is  anything  further  you  want  to  add,  you 
will  be  able  to. 

Mr.  Williams,  what  would  you  do  as  a  district  judge  if  you  were 
faced  with  a  fourth  circuit  precedent  that  controlled  a  matter  be- 
fore you,  but  with  which  you  personally  disagreed? 

Mr.  Williams.  Well,  first  of  all,  Mr.  Chairman,  I  recognize  that 
this  nomination  and  appointment  is  a  trial  judge  position  and  there 
is  very  little,  if  any,  opportunity  to  apply  the  law  according  to  my 
own  whimsical  notions,  or  what  have  you.  I  intend,  if  confirmed, 
to  follow  the  precedents  of  not  only  the  U.S.  Court  of  Appeals  for 
the  Fourth  Circuit  that,  as  you  know,  controls  Maryland,  but  also 
the  Supreme  Court. 

I  just  find  it  almost  impossible  to  not  follow  a  law  or  a  precedent 
merely  because  I  may  disagree  with  it.  I  think  I  have  ample  experi- 
ence as  a  prosecutor  now  charged  with  the  mandate  of  enforcing 
the  law.  I  try  never  to  defer  or  to  overrule  legislative  wisdom.  My 
obligation  as  a  prosecutor  is  to  enforce  the  law.  That  is  the  same 
type  of  approach  I  would  take  as  a  Federal  judge  to  apply  the  law, 
to  respect  State  decisions,  and  to  follow  any  precedent  set  forth  as 
instructed  and  directed  by  the  fourth  circuit  and  the  Supreme 
Court.  I  think  that  is  the  role. 

Senator  Leahy.  Thank  you.  There  has  been  some  discussion  ear- 
lier of  the  opinion  of  the  American  Bar  Association.  Since  1948 — 
I  was  not  a  member  of  the  committee  then;  I  was  all  of  8  years  old. 
I  think  probably  the  only  member  of  the  committee  we  had  at  that 
time  was  Senator  Thurmond.  The  ABA  has  played  an  advisory  role. 
Their  views  don't  determine  what  we  do.  We  still  have  to  exercise 
our  advise  and  consent  role. 

Now,  the  ABA  will  testify  that  a  majority  of  its  standing  commit- 
tee on  the  judiciary  is  of  the  view  that  you  are  not  qualified  to 
serve  as  a  Federal  judge.  A  minority  of  the  committee  found  that 
you  are  qualified.  The  congressional  panel  that  was  here,  one  very 
respected,  has  stated  that  they  put  a  great  deal  of  emphasis  on 
one's  experience  as  a  State's  attorney  to  then  go  on  to  other  Fed- 
eral office.  Obviously,  former  State  Attorney  Janet  Reno  feels  that 
way,  and  I  suspect  members  of  this  committee  do,  but  I  want  you 
to  have  an  opportunity  to  address  the  issues  raised  by  the  ABA. 
At  the  conclusion  of  their  testimony,  if  you  want  to  respond  further 
to  what  they  say,  of  course,  we  will  give  you  that  opportunity,  or 
to  respond  later  in  writing  if  you  want. 

Now,  would  you  describe  your  legal  experience?  I  mean,  we  can 
talk  back  and  forth  about  how  people  view  it.  I  mean,  how  do  you 
feel?  As  a  litigator,  as  a  public  defender  in  an  elected  post,  how 
would  you  describe  your  experience? 

Mr.  Williams.  Well,  Mr.  Chairman,  I  think,  and,  in  fact,  I  am 
very  convinced  that  I  have  had  a  very  rich  and  diversified  litigation 
experience.  I  have  served  in  private  practice  as  a  sole  practitioner 
for  a  number  of  years.  In  fact,  from  1974  actually  up  until  my  elec- 
tion as  State's  attorney,  I  maintained  that.  I  practiced  civilly.  I  had 
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a  criminal  practice,  I  had  a  domestic  practice.  I  represented  two 
towns  in  all  of  their  legal  affairs. 

I  went  in  and  out  of  every  State  and  local  court  in  Maryland  in 
this  area,  as  well  as  occasionally  in  the  District  of  Columbia.  I  also 
represented  occasionally  the  interests  of  a  bank,  formerly  Perpet- 
ual, now,  I  believe,  Crestar,  in  some  of  their  bankruptcy  interests 
in  bankruptcy  court,  and  I  also  appeared  in  the  U.S.  magistrate 
courts  around  the  State  of  Maryland  handling  criminal  misdemean- 
ors. 

So  in  terms  of  my  litigation  experience,  I  was,  I  think,  a  solid  lit- 
igator, a  seasoned  litigator.  I  am  convinced  of  that,  and  I  was  a 
staff  attorney  with  the  public  defender's  office  and  I  might  say  that 
I  handled  just  an  awful  large  number  of  cases  of  felonies,  mis- 
demeanors, juvenile  matters,  and  so  forth. 

Senator  LEAHY.  You  didn't  get  to  pick  or  choose  those  clients  ei- 
ther, did  you? 

Mr.  Williams.  No,  no,  Mr.  Chairman.  Again,  based  on  all  of  that 
and  my  teaching  experience,  having  taught  courses  like  civil  proce- 
dure and  criminal  law  and  agency  and  remedies,  certainly  I  feel 
that  I  have  had  strong  litigation  experience  for  a  number  of  years 
prior  to  my  full-time  teaching,  and  then  some  during  that  teaching. 

Senator  Leahy.  Now,  in  the  teaching,  have  you  achieved  tenure 
at  Howard  Law  School? 

Mr.  Williams.  I  did  achieve  tenure.  I  got  tenure  around  1982.  I 
was  appointed  to  the  faculty  first  as  an  assistant  professor  of  law, 
then  later  as  an  associate,  and  then  I  received  tenure  and  then  was 
elevated  just  prior  to  my  election  as  State's  attorney  to  a  full  pro- 
fessor with  tenure.  Under  the  policy  at  Howard  University,  essen- 
tially you  can  take  public  leave  for  no  more  than  2  years,  and  I  did 
that  and,  of  course,  that  was  half  of  my  first  term.  At  that  time, 

I  submitted  my  resignation  from  the  faculty  and  since  then  I  have 
served  as  an  adjunct  professor,  basically  teaching  a  course  or  two 
each  semester. 

Senator  Leahy.  What  are  the  courses  you  have  taught? 

Mr.  Williams.  I  have  taught  civil  procedure  and  criminal  law, 
substantive  criminal  law,  as  well  as  criminal  procedure.  I  have 
taught  remedies  of  State  and  local  law.  I  have  taught  public  service 
ethics  law,  and  I  also  have  taught  business  associations,  which  in- 
cludes the  law  of  partnerships  and  sole  proprietorships,  limited 
partnerships,  et  cetera. 

Senator  Leahy.  Now,  the  ABA  also  raises  questions  on  your  legal 
writings.  I  understand,  or  I  am  told  by  the  staff,  that  the  National 
Bar  Association  asked  several  prominent  academics,  including  Yale 
Kamisar  of  the  University  of  Michigan  Law  School  and  Charles 
Ogletree  of  Har\'ard  Law  School,  both  people  well  known  to  this 
committee,  to  review  your  writings,  as  well.  The  NBA  found  some 
of  your  early  writings  disappointing,  but  concluded  that  over  the 
course  of  your  career  you  have  produced  publications  of  sufficient 
quality  and  depth. 

Would  you  care  to  respond  to  this  issue? 

Mr.  Williams.  Well,  there  is  no  question  that  I  have  published 

II  to  12  articles  since  my  career.  As  a  student,  I  started  publishing 
articles,  having  published  two  as  a  student,  and  I  suspect  as  a 
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young  faculty  member  attempting  to  get  tenure  I  also  had  a  few 
articles  written  at  that  point. 

I  certainly  concede  that  as  a  student  and  perhaps  in  my  early 
days  as  a  professor,  most  of  the  writings  perhaps  were  more  de- 
scriptive rather  than  heavily  focused  or  analytical.  But  my  last  sev- 
eral writings  over  the  past  several  years,  in  my  view,  have  become 
very  focused.  I  have  tried  to  integrate  ethics  in  some  of  my 
writings,  and  I  think  they  are — ^in  fact,  I  know  that  they  are  very 
analj^ical  and  focused  as  of  late. 

Senator  Leahy.  Is  there  anything  else  you  would  like  to  say 
about  the  ABA  testimony?  I  assume  you  have  had  a  chance  to  re- 
view it. 

Mr.  Williams.  Well,  Mr.  Chairman,  let  me  say  categorically  that 
I  disagree  with  the  AJBA  and  their  conclusions.  They  have  appar- 
ently concluded  that  I  lack  adequate  litigation  skills,  and  my  an- 
swer to  that  simply  is  that  I  have  practiced  law.  I  have  had  a  rich 
private  practice  of  cases  involving  criminal  law,  domestic  law,  civil 
law;  represented  towns.  I  have  served  in  a  quasi-judicial  position 
as  a  juvenile  master.  We  now  have  judges  that  do  exactly  what  I 
used  to  do  back  in  the  late  1970's.  I  have  also  served  on  the  rules 
committee.  I  have  taught  law,  and  it  seems  to  me  that  my  experi- 
ence in  litigation  is  very,  very  broad. 

I  have  already  talked  about  the  writing,  and  the  other  point,  Mr. 
Chairman,  that  I  want  to  go  into  is  the  ABA's  characterization  of 
some  of  my  answers  in  the  questionnaire  as  being  inadequate  or 
inflated,  or  what  have  you,  and  I  want  to  say  right  now  that  that 
simply  is  not  the  case.  I  don't  know  whether  it  was  a  communica- 
tion problem  with  the  ABA  investigator  or  whatever  the  situation 
is,  but  it  is  just  not  true. 

I  have  set  forth  in  my  questionnaire  as  accurate  as  I  could  10 
significant  cases  that  I  wanted  to  bring  to  the  attention.  Now,  let 
me  preface  my  remarks  on  this  point  because  I  think  it  is  critical 
here.  The  ABA  has  indicated  that  some  of  my  answers  were  not 
candid  or  they  were  inaccurate.  Let  me  say,  first  of  all,  I  told  the 
ABA  investigator  that  the  10  cases  that  were  required  for  listing 
in  the  questionnaire  was  done  not  to  get  the  most  dramatic  cases, 
but  merely  to  get  a  cross-section  and  a  breadth  of  diversity  that  I 
was  trying  to  show  the  committee  in  terms  of  the  kind  of  cases  I 
have  handled — civil,  administrative,  equitable,  and  so  forth. 

Then,  second,  I  also  discussed  with  the  investigator  that  most,  if 
not  all,  of  my  files  from  the  1970's  and  early  1980's  have  not  been 
maintained,  and  I  was  trying  to  reconstruct  the  cases  as  best  I 
could  on  my  best  recollection  and  memory.  And  the  10  cases  that 
I  listed,  again — the  report,  as  I  saw  it,  of  the  ABA  criticized  various 
aspects  of  those  10  cases. 

They  first  questioned  the  number  of  cases  that  I  said  I  handled, 
and  then,  second,  they  also  questioned  the  description  of  the  cases 
that  I  set  forth,  and  I  want  to  answer  those.  In  terms  of  the  num- 
ber of  cases  I  said  I  tried,  I  told  the  investigator  from  the  ABA  that 
my  best  recollection  and  my  best  estimate  was  that  I  had  tried  and 
handled  600-and-some  cases.  He  asked  me,  could  it  be  more,  could 
it  be  less.  I  said  it  could  be  more,  it  could  be  less.  I  am  not  certain, 
but  that  is  my  best  conservative  number  that  I  gave. 
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I  later  contacted  the  public  defender's  office  and  they  don't  have 
records  maintained,  also,  and  they  don't  have  storage  area  to  main- 
tain all  the  cases.  They  did  verify  that  during  a  13-month  period 
of  time,  a  13-month  period  of  time,  not  the  4  years  that  I  served 
and  received  public  defender  cases,  I  handled  525  cases  that  they 
were  able  to  verify.  And,  of  course,  I  can  give  the  committee  that 
letter  and  those  cases,  as  indicated  by  the  public  defender's  office, 
but  again  the  figure  650  included  domestic  cases,  any  cases  that  I 
tried  to  verdict,  and  that  was  an  estimate  that  I  gave  them. 

The  second  point  in  terms  of  the  description  of  the  cases — I  think 
I  am  obligated  to  go  through  those  cases  for  a  couple  of  minutes 
and  at  least  respond  to  the  ABA's  concerns.  First  of  all,  there  is 
a  case  I  listed  called  State  v.  Paul  Minnick.  That  was  an  armed 
robbery  case.  The  ABA's  statement  there  is  that  the  prosecutor 
that  I  listed  was  not  the  prosecutor.  Well,  I  don't  know  how  to  ad- 
dress that  other  than  to  say  I  recall  the  prosecutor  being  Mike 
Whalen,  who  is  now  the  county  attorney.  It  was  an  armed  robbery 
case,  a  serious  case,  that  I  took  to  trial.  We  had  motions  to  sup- 
press, suppression  hearings,  which  resulted  in  a  verdict  of  not 
guilty.  I  recall  that  case  very  well  and  I  don't  know  how  to  respond 
to  the  ABA  suggesting  that  Mr.  Whalen  wasn't  the  assigned  pros- 
ecutor. I  recall  that  he  was. 

The  next  case  was  Maryland  v.  Ernest  Jato  Mutyzmbizi.  I  recall 
that  case  very  well.  The  report  of  the  ABA  suggests  that  I  only  de- 
fended him  for  second  degree  murder,  as  opposed  to  first  degree 
murder.  And,  again,  this  is  a  cross-section  of  cases  that  I  was  han- 
dling, not  the  most  dramatic  cases.  I  represented  numerous  clients, 
defended  them,  had  jury  trials  of  individuals  charged  with  first  de- 
gree murder.  I  know  that,  but  this  particular  case  initially — as  my 
statement  in  the  questionnaire  says,  he  was  initially  charged  with 
first  degree  murder  and  I  was  assigned  to  represent  him  on  the  re- 
trial, the  reversal  of  the  case,  when  he  was  then  tried  on  second 
degree,  which  was  the  verdict  by  the  first  jury  trial. 

My  questionnaire  clearly  said  he  was  initially  charged  of  first  de- 
gree murder.  I  did  not  represent  him  when  he  was  charged  as  first 
degree,  but  second  degree.  The  point  is  that  it  was  a  very  signifi- 
cant case  to  me  because  I  defended  the  guy.  It  was  a  jury  trial  and 
the  jury  came  back  with  a  manslaughter  verdict.  That  was  the 
point  that  I  was  trying  to  raise  with  the  investigator. 

The  next  case  was  Franklin  v.  Franklin.  The  ABA  report  indi- 
cates that  the  opposing  counsel  had  little  knowledge  of  the  case. 
Well,  I  recall  the  case.  I  don't  have  the  file,  but  I  recall  it.  It  in- 
volved Dr.  Franklin,  who  I  represented,  whose  wife  left  home  and 
went  to  the  State  of  Tennessee,  got  a  judgment  for  personal  ali- 
mony against  the  doctor,  who  had  never  been  in  Tennessee.  That 
case  presented  huge  cases  involving  conflicts  of  law,  the  jurisdiction 
of  the  Tennessee  court  personally  over  my  client — choice  of  law, 
which  law  would  govern,  and  also  full  faith  and  credit. 

And  I  had  to  use  some  creativity  in  this  jurisdiction  to  file  a  mo- 
tion in  equity  court  in  a  complaint  to  declare  as  null  and  void  the 
proceeding  in  Tennessee;  a  tremendous  case,  many  proceedings, 
and  it  was  settled  just  prior  to  going  to  trial.  The  statement  in 
there  by  the  ABA  that  the  counsel  didn't  have  any  recollection  is 
because  counsel,  as  mentioned  in  my  answers,  was  only  local  coun- 
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sel.  Gerald  Smith  was  local  counsel  out  of  Baltimore.  The  real 
counsel  was  from  Tennessee  who  handled  the  case.  It  was  State 
senator,  Avon  Williams,  from  Nashville,  TN.  He  is  the  one  that  had 
recollection.  These  points  that  the  American  Bar  Association  are 
raising — I  don't  know  how  to  respond  to  them. 

Now,  Moore  v.  The  Town  of  Fairmount  Heights.  The  ABA  report 
says  there  was  very  little  to  this  case.  I  am  appalled,  I  am  really 
appalled  at  a  statement  saying  that  there  was  little  to  this  case. 
This  case  was  precedent-setting  in  Maryland.  It  involved  a  new  law 
that  had  come  into  being,  the  law  enforcement  officers  bill  of 
rights,  passed  by  the  General  Assembly  of  Maryland,  and  had  very 
little  cases  construing  it. 

I  represented  the  town  of  Fairmount  Heights,  who  fired  a  police 
officer,  and  the  union  of  the  police  attempted  to  get  in  procedural 
due  process.  My  argument  on  behalf  of  the  town  was  that  he  did 
not  have  the  standing  as  a  "police  officer"  simply  because  he  had 
not  been  to  the  academy.  They  took  us  to  court.  We  won  the  suit 
in  the  trial  court.  The  case  then  was  appealed  by  the  union  to  the 
intermediary  court  of  Maryland,  and  prior  to  the  intermediary 
court  ruhng,  the  high  court  of  Maryland  pulled  it  up  because  it  was 
precedent-setting  and  they  ruled  and  we  won  that  case.  That  case 
is  right  now  in  the  annotations  of  the  Maryland  Code  and  it  was 
there  for  years.  For  the  ABA  to  talk  about  this  case  was  a  little 
case  of  no  significance — I  respectfully  disagree  with  the  investiga- 
tor. 

The  next  case  was  Jesse  Clark  v.  The  Warden.  This  was  probably 
my  only  involvement  in  Federal  court.  I  didn't  have  the  file.  I  did 
the  best  job  I  could  of  reconstructing  the  case.  It  involved  a  prison 
inmate  that  myself  and  my  cocounsel,  John  F.  Mercer,  handled  in 
Baltimore  before  Federal  Judge  Blair.  We  represented  an  inmate 
who  had  been — allegedly,  who  had  been  beaten,  who  had  been  de- 
nied medical  attention.  We  filed  the  action  under  color  of  State  law, 
and  we  also  summoned  to  the  hearing  some  14  other  inmates  who 
we  felt,  and  they  indicated,  were  similarly  treated. 

I  thought  the  matter  was  a  matter  involving  a  class  action.  I  re- 
call it  involving  a  trial  of  2  days.  The  ABA  reporter  or  investigator 
apparently  got  the  docket  entry  and  it  indicated  that  the  trial  was 
4  hours,  or  it  wasn't  a  class  action  or  what  have  you.  But  the  point 
is  that  I  am  listed  as  the  attorney  and  it  was  a  case,  again,  show- 
ing the  breadth  and  diversity  of  cases  I  have  had. 

Just  a  couple  more,  Mr.  Chairman.  Bowles  v.  Woolworth,  a  civil 
trial,  an  $18,000  award  for  false  arrest,  a  slander  suit.  I  was  coun- 
sel, won  the  suit.  The  ABA  investigator  says  I  did  not  indicate  in 
the  questionnaire  that  the  verdict  was  later  set  aside  and  a  new 
trial  was  granted  and  in  the  second  trial  the  company  won.  Well, 
no,  I  didn't  put  that  in,  but  the  point  I  was  trying  to  raise  is  that 
I  had  been  involved  in  civil  trials,  a  jury  verdict,  and  there  was  no 
effort  to  puff  or  to  hide.  These  things  are  insulting  to  me.  I  am  re- 
sentful of  these  kinds — I  call  it  nit-picking,  which  I  am — I  am  not 
upset,  but  I  am  offended  by  that  sort  of  thing. 

And  then  the  last  case  that  the  ABA  cited  in  its  report  was  the 
case  of  Annie  Blunt  and  Daniel  Dickerson,  and  the  statement  by 
the  ABA  report  says  that  these  were  petty  matters.  Well,  I  recall 
Mr.  and  Mrs.  Blunt  as  clients.  They  purchased  a  piece  of  property. 
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They  wanted  to  get  a  special  exception  in  a  residential  community 
to  put  a  daycare  center  on  it.  They  employed  me.  I  represented 
them.  I  got  a  special  exception  and  they  now  are  operating  every 
day. 

Daniel  Dickerson  bought  some  property  and  he  wanted  the  public 
road  that  had  been  dedicated  to  public  use  abandoned  in  Montgom- 
ery County,  and  I  took  the  case,  filed  it  in  Montgomery  County, 
had  it  abandoned.  And,  again,  Mr.  Chairman,  my  point  is  this,  that 
I  respectfully  disagree  with  the  ABA's  findings  that  these  were  in- 
significant matters.  They  were  not  insignificant  to  the  clients  and 
the  people  who  I  represented.  They  were  matters  involving  their 
own  property.  They  are  matters  that  were  important  to  them,  and 
to  declare  this  as  insignificant  or  petty  cases,  to  me,  impugns  the 
kind  of  clients  that  I  represented.  I  represented  indigents,  I  rep- 
resented ordinary  people,  and  I  just  do  not  look  at  this  as  puffing, 
as  trying  to  show  I  had  more  trial  experience  than  I  did. 

I  conclude  here,  Mr.  Chairman,  by  saying  the  10  cases  that  I  list- 
ed on  my  questionnaire  were  simply  not  the  most  dramatic  cases 
in  my  life  that  I  have  had  as  a  lawyer,  but  were  simply  to  show 
the  committee  and  the  Senate  the  diversity  and  the  breadth  of 
cases  that  I  have  been  involved  in  in  21  years  as  a  lawyer,  and 
under  no  circumstances  was  it  designed  to  mislead  or  to  trick. 

Senator  Leahy.  Mr.  Williams,  in  your  State's  attorney's  office 
now,  you  have  how  many  attorneys? 

Mr.  Williams.  I  have  53  lawyers. 

Senator  Leahy.  And  then  a  staff  of  investigators? 

Mr.  Williams.  I  have  staff  of  120,  125,  yes,  sir. 

Senator  Leahy.  And  that  includes  investigators  and  everybody 
else? 

Mr.  Williams.  Secretaries,  paralegals,  legal  assistants,  and  so 
forth. 

Senator  Leahy.  Now,  what  type  of  supervisory  involvement  do 
you  have  on  cases  being  litigated?  Obviously,  you  are  not  looking 
at  every  case  going  through,  but  how  do  you  determine  what  you 
get  involved  in,  and  then  what  would  be  the  nature  of  your  involve- 
ment? 

Mr.  Williams.  Yes;  I  have  been  the  State's  attorney  now  for  7V2 
years  and  it  requires  the  intervention  of  a  lot  of  legal  knowledge 
and  analysis  in  that  office,  and  let  me  be  specific.  Certain  positions 
and  duties  in  that  office  I  cannot  assign  and  delegate  to  anyone. 
It  is  my  responsibility  to  determine  when  the  office  is  going  to  seek 
the  death  penalty  against  individuals.  I  have  to  review  all  of  the 
facts  of  that  case.  I  have  got  to  look  at  the  likelihood  of  a  jury  ver- 
dict, the  strength  of  the  case.  I  evaluate  it  all.  I  assign  an  attorney 
to  the  case  and  we  go  over  all  of  the  aspects  of  the  case  before  I 
make  that  decision.  The  same  thing  goes  to  my  decision  to  seek  life 
without  parole.  We  cannot  proceed  in  Maryland  unless  the  State's 
attorney,  not  an  assistant,  but  the  State's  attorney  does  that. 

In  the  area  of  shootings,  police  shootings,  and  excessive  force,  the 
police  department  demands  that  the  State's  attorney — that  is  my- 
self— make  a  determination  as  to  whether  an  officer  should  be  pre- 
liminarily cleared  and  then  ultimately  cleared.  I  present  cases  be- 
fore the  grand  jury.  I  have  got  to — within  48  hours  of  the  shooting 
or  the  death  of  a  citizen,  I  have  got  to  get  the  file,  I  have  got  to 
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look  at  the  facts  and  circumstances  and  make  a  determination 
whether,  at  least  preliminarily,  the  shooting  was  justifiable  or  not. 
So  I  deal  with  that. 

I  get  into  the  matter  of  appeals.  When  we  lose  a  judgment,  when 
we  lose  a  decision  or  a  motion  was  decided  against  us,  I  have  got 
to  make  the  decision  whether  substantively  and  in  terms  of  re- 
sources it  is  appropriate  for  the  office  to  appeal.  A  lot  of  times,  we 
lose  appeals.  Cases  are  reversed,  and  the  attorney  general  of  Mary- 
land calls  me  back  and  they  want  to  know  from  me  whether  or  not 
it  is  my  opinion,  based  on  the  opinion  of  the  court,  this  is  an  appro- 
priate case  that  I  want  to  take  further  or  to  seek  cert  from  the  Su- 
preme Court  of  the  United  States. 

In  the  matter  of  wiretaps,  there  is  no  one  in  the  county  but  my- 
self that  has  to  take  a  petition  to  the  circuit  court  judges  to  seek 
an  interception  of  communication  through  wiretapping,  and  I  have 
got  to  review  the  petition  by  the  police  officers  in  terms  of  whether 
they  have  exhausted  all  of  their  remedies,  whether  the  ordinary 
search  and  seizure  mechanism  can  be  achieved,  whether  they  can 
get  it  through  search  warrants,  or  what  have  you.  It  is  my  charge 
and  my  obligation  as  the  State's  attorney  to  go  to  the  judge  and 
petition  for  an  appropriate  order. 

I  draft  so  many  statutes  in  the  office  to  assist  county  council  per- 
sons, as  well  as  State  legislators.  In  fact,  there  are  several  bills  in 
the  legislature  that  have  been  enacted  over  the  past  several  years 
at  the  behest  and  drafting  of  myself. 

I  set  the  direction  of  the  office  in  terms  of  what  sentence  is  ap- 
propriate, and  I  can  tell  you — of  course,  being  a  former  prosecutor 
yourself,  Mr.  Chairman,  you  know  that  on  a  weekly,  sometimes 
daily  basis,  individuals  contact  the  chief,  the  State's  attorney,  and 
demand  an  investigation  because  of  something  that  they  have  seen 
is  wrong.  I  have  got  to  look  at  the  case.  I  have  got  to  determine 
whether  we  want  to  investigate  this,  and  also  to  decide  on  the 
methodology  in  terms  of  the  investigation. 

All  of  these  things  require  a  deep  sense  of  knowledge  and  analy- 
sis that  I  use  on  my  job  almost  daily,  together  with  the  administra- 
tive duties  and  the  public  relations  jobs  that  I  have  to  do  as  a 
State's  attorney.  I  hope  that  has  answered  the  question. 

Senator  Leahy.  It  does.  Thank  you.  Do  you  have  anything  else 
you  want  to  add? 

Mr.  Williams.  No. 

Senator  LEAHY.  If  not,  I  have  no  other  questions. 

We  will  take  a  5-minute  recess  before  we  go  to  the  next  panel. 

[Recess.] 

Senator  Leahy.  The  next  panel  is  from  the  American  Bar  Asso- 
ciation Standing  Committee  on  the  Federal  Judiciary,  and  we  have 
Robert  Watkins,  the  chair,  J.  Hardin  Marion,  and  William  J.  Bren- 
nan  III. 

Mr.  Watkins,  I  assume,  as  chair,  you  will  lead  off, 

PANEL  CONSISTING  OF  ROBERT  P.  WATKINS,  CHAIR,  J.  HAR- 
DIN MARION,  AND  WILLIAM  J.  BRENNAN  III,  AMERICAN  BAR 
ASSOCIATION  STANDING  COMMITTEE  ON  THE  FEDERAL  JU- 
DICIARY 

Mr.  Watkins.  Yes,  Senator,  I  will. 
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Senator  LEAHY.  I  am  glad  to  have  you  here. 

Mr.  Watkins.  Thank  you  very  much  for  having  us. 

Mr.  Chairman,  my  name  is  Robert  P.  Watkins  and  I  am  a  prac- 
ticing lawyer  in  the  District  of  Columbia.  I  am  chair  of  the  Amer- 
ican Bar  Association's  Standing  Committee  on  the  Federal  Judici- 
ary. With  me  today  are  J.  Hardin  Marion,  the  committee's  fourth 
circuit  representative  and  principal  investigator  for  this  investiga- 
tion, and  Mr.  William  J.  Brennan  III,  a  former  committee  member 
who  acted  as  the  second  investigator  in  this  case. 

We  appear  here  to  present  the  views  of  the  association  on  the 
nomination  of  Alexander  Williams,  Jr.,  to  be  a  U.S.  District  Court 
Judge  for  the  District  of  Maryland.  After  a  careful  investigation 
and  consideration,  and  including  an  evaluation  of  his  written  sub- 
missions, a  substantial  majority  of  our  committee  is  of  the  opinion 
that  Mr.  Williams  is  not  qualified  for  appointment.  A  minority 
found  him  to  be  qualified. 

This  was  not  a  decision  that  was  taken  lightly  by  the  committee. 
No  one  likes  to  criticize  a  fellow  member  of  the  bar  or  to  question 
openly  an  individual's  qualifications  for  judicial  office.  However,  the 
ABA  committee  takes  very  seriously  its  responsibilities  to  conduct 
an  independent  examination  of  the  professional  qualifications  of  ju- 
dicial candidates  and  in  those  instances  when  a  candidate  is  rated 
not  qualified,  the  committee  believes  that  it  must  present  its  find- 
ings to  the  Senate  Judiciary  Committee. 

Our  conclusion  that  Mr.  Williams  should  be  rated  as  not  quali- 
fied is  based  primarily  on  concerns  about  his  professional  com- 
petence. This  includes  concerns  about  his  lack  of  substantial  trial 
experience,  the  quality  of  his  legal  writings,  his  lack  of  candor  in 
responses  to  the  PDQ — that  means  personal  data  questionnaire — 
and  by  misstatements  and  overstatements  of  his  experience  in  his 
responses  to  our  committee. 

This  investigation  began  on  July  8,  1993,  with  a  request  for  an 
evaluation  of  Mr.  Williams  from  the  office  of  the  attorney  general. 
As  you  are  aware,  the  administration  nominated  Mr.  Williams  on 
August  6,  1993,  before  the  ABA  had  concluded  its  inquiry. 

The  investigation  was  assigned  to  J.  Hardin  Marion,  the  fourth 
circuit  representative  on  the  committee.  He  began  his  investigation 
shortly  after  receiving  Mr.  Williams'  July  9,  1993,  response  to  the 
personal  data  questionnaire.  His  investigation  consisted  of  review- 
ing the  submissions  and  conducting  72  confidential  interviews  of  24 
Federal  judges  and  magistrate  judges  and  2  Maryland  appellate 
court  judges.  In  those  cases,  with  few  exceptions,  those  judges  had 
very  little  direct  knowledge  about  Mr.  Williams'  professional  quali- 
fications. 

Mr.  Marion  interviewed  16  Prince  Georges  County  judges  and  30 
lawyers,  most  of  whom  practiced  in  Prince  Georges  County  and  had 
direct  knowledge  of  Mr.  Williams'  professional  qualifications.  Mr. 
Marion  made  it  a  point  to  contact  every  attorney  and  judge  identi- 
fied by  Mr.  Williams  in  his  list  of  10  significant  cases. 

Let  me  stop  here  for  a  minute.  Our  questionnaire  does  not  ask 
for  representative  cases.  It  asks  for  10  significant  cases,  and  the 
purpose  for  asking  for  those  cases  is  to  determine  the  complexity 
of  the  cases  that  have  been  handled  and  to  see  if  they  are  the  kinds 
of  cases  that  might  be  handled  by  a  Federal  judge. 
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The  judges  and  attorneys  interviewed  by  Mr.  Marion  included 
persons  in  whose  court  Mr.  Williams  had  appeared,  academics, 
former  students  of  Mr.  Williams,  attorneys  who  had  opposed  him 
in  court,  and  attorneys  who  served  with  him  either  in  the  public 
defender's  office  or  in  the  State's  attorney's  office. 

After  concluding  72  interviews,  Mr.  Marion  met  for  2y2  hours 
with  Mr.  Williams  on  September  9,  1993,  in  Mr.  Williams'  office  in 
the  Prince  Georges  County  courthouse.  During  the  course  of  the 
meeting,  Mr.  Marion  raised  with  Mr.  Williams  the  principal  con- 
cerns that  had  been  developed  during  the  course  of  his  investiga- 
tion and  Mr.  Williams  had  a  full  opportunity  to  provide  any  addi- 
tional relevant  information. 

Because  Mr.  Marion  proposed  that  Mr.  Williams  be  found  not 
qualified,  consistent  with  the  committee's  procedures,  I  appointed 
William  J.  Brennan  III,  a  former  member  of  our  committee,  as  a 
second  investigator  to  conduct  a  supplemental  investigation.  Mr. 
Brennan  conducted  confidential  interviews  with  various  persons, 
some  of  whom  Mr.  Marion  had  previously  interviewed,  and  he,  too, 
interviewed  Mr.  Williams  in  his  office  on  November  9,  1993.  Mr. 
Brennan  presented  his  report  to  the  chairman  of  the  committee  as 
an  advocate  for  Mr.  Williams.  He  presented  the  best  case  he  could 
and  suggested  that  the  committee  take  a  chance  and  find  Mr.  Wil- 
liams qualified. 

On  November  22,  1993,  both  Mr.  Marion's  formal  report  and  Mr. 
Brennan's  supplemental  report  and  all  the  attachments  thereto 
were  transmitted  to  the  15  members  of  our  committee.  Those  mem- 
bers are  representative  of  each  judicial  circuit  in  the  United  States, 
and  so  they  are  all  over  the  country.  On  December  3,  I  convened 
a  lengthy  telephone  conference  call  with  the  other  members  of  the 
committee,  which  included  Mr.  Brennan  and  Mr.  Marion.  The  other 
members  of  the  committee  fiiUy  discussed  Mr.  Williams'  qualifica- 
tions. They  inquired  of  Mr.  Brennan  and  of  Mr.  Marion  concerns 
that  they  had  about  the  investigation  and  about  Mr.  Williams' 
qualifications. 

After  the  phone  conference  call,  the  committee  members  were 
asked  to  vote  by  letter,  and  a  substantial  majority  of  that  15-mem- 
ber  committee  voted  Mr.  Williams  not  qualified.  As  I  said,  a  minor- 
ity found  him  qualified. 

In  summary,  the  committee  believes  that  Mr.  Williams'  trial  ex- 
perience is  inadequate.  By  far,  most  of  his  trial  experience  has 
been  in  minor  matters  in  the  Maryland  district  court,  primarily  as 
an  assigned  public  defender  during  the  4  years  from  1974  to  1978. 
Those  matters  are  not  the  kinds  of  matters  that  are  normally  han- 
dled by  U.S.  district  court  judges. 

Mr.  Williams  has  had  no  recent  trial  experience.  During  his  7 
years  as  State's  attorney  prior  to  our  investigation,  he  was  in  court 
only  1  day  to  try  a  matter  of  any  significance.  That  occurred  in 
1988.  Mr.  Williams  acknowledged  what  others  have  told  Mr.  Mar- 
ion that  as  State's  attorney  he  was  an  administrator,  not  a  trial  at- 
torney. He  has  no  significant  Federal  trial  experience. 

He  was  unable  to  identify  any  jury  trial  in  which  he  participated 
in  more  than  15  years,  and  his  attempt  to  identify  10  significant 
litigated  matters — and  I  use  that  term  because  that  is  the  term 
that  is  used  in  the  questionnaire,  "significant  litigated  matters" — 
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in  response  to  the  PDQ  question  13  produced  a  list  of  matters  most 
of  which  cannot  be  fairly  described  as  significant.  It  may  have  been 
a  miscommunication  or  misunderstanding  on  Mr.  Williams'  part 
what  the  questionnaire  asked  for,  but  I  read  the  questionnaire 
again  and  there  is  no  question  that  it  asks  for  significant  litigated 
cases. 

This  caused  the  committee  to  conclude  that  Mr.  Williams  did  not 
have  substantial  courtroom  and  trial  experience  necessary  to  meet 
the  professional  competence  standard  to  perform  the  responsibil- 
ities required  by  the  high  office  of  Federal  judge. 

A  second  factor  that  led  the  committee  to  conclude  that  Mr.  Wil- 
liams lacked  the  professional  competence  required  to  be  a  Federal 
district  court  judge  was  the  quality  of  his  writings.  A  Federal  judge 
is  called  upon  frequently  to  express  himself  in  writing  and  his  writ- 
ten work  must  be  clear  and  persuasive.  The  committee  found  those 
qualities  lacking  in  the  writings  that  Mr.  Williams  submitted  with 
his  PDQ.  The  prose  is  pedestrian.  Inappropriate  and  obscure  termi- 
nology is  used  at  the  expense  of  clarity,  and  the  analysis  is  shallow. 

The  committee  does  not  question  Mr.  Williams'  temperament. 
Nothing  we  heard  in  our  investigation  suggested  that  Mr.  Williams 
had  anything  other  than  the  proper  judicial  temperament. 

The  third  factor  is  lack  of  candor.  To  understand  Mr.  Williams' 
lack  of  candor  with  the  committee,  it  is  necessary  to  review  Mr. 
Williams'  responses  to  the  questions  about  his  experience  in  his 
completed  PDQ  and  Senate  questionnaires.  Those  responses  are  in- 
accurate and  are  misleading,  and  indicated  to  the  committee  that 
Mr.  Williams  was  attempted  to  puff  himself  into  someone  with 
more  trial  experience  than  he  actually  had.  Rather  than  providing 
accurate  information,  Mr.  Williams  answered  questions  in  a  way 
that  masked  his  lack  of  substantial  trial  experience. 

Finally,  the  confidential  interviews  conducted  during  the  course 
of  the  investigation  revealed  serious  concerns  about  Mr.  Williams' 
lack  of  experience  and  his  lack  of  the  necessary  qualifications  to 
serve  as  a  Federal  judge.  In  fairness  to  Mr.  Williams,  there  were 
those  who  supported  his  nomination.  However,  the  majority  of  the 
persons  who  had  knowledge  of  his  experience  expressed  concern 
over  his  professional  qualifications,  professional  competence,  and 
his  ability  to  perform  the  functions  of  a  Federal  judge. 

One  final  comment.  I  am  deeply  troubled  by  reports  suggesting 
that  the  committee's  evaluation  was  flawed  and  biased.  As  chair  of 
the  committee,  it  is  my  responsibility  to  ensure  the  thoroughness 
and  fairness  of  each  investigation.  Mr.  Williams'  investigation  was 
handled  no  differently  than  the  more  than  120  investigations  this 
committee  has  done  in  the  past  11  months. 

The  committee  undertook  an  independent,  thorough,  conscien- 
tious review  of  Mr.  Williams'  professional  qualifications  and  con- 
cluded that  he  is  not  qualified  for  the  position  of  U.S.  district  judge. 
One  may  disagree  with  the  committee's  findings  or  express  dis- 
satisfaction with  its  evaluation,  but  it  is  unfair  to  charge  bias  be- 
cause of  an  unhappiness  with  this  particular  rating. 

The  record  will  show  that  of  the  100  persons  nominated  to  date 
by  this  administration,  this  committee  has  found  36  of  the  37  mi- 
nority candidates  either  qualified  or  well  qualified.  The  committee 
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has  rated  two  individuals  not  qualified.  One  is  a  minority  and  the 
other  is  a  nonminority. 

Senator  that  concludes  my  statement.  I  am  available  for  any 
questions,  and  Mr.  Marion,  the  initial  investigator  in  this  case,  and 
Mr.  Brennan  are  here  also  to  answer  any  questions  that  you  or 
Senator  Grassley  may  have  of  us. 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  Thank  you,  Mr.  Watkins.  I  read  thoroughly  your 
whole  statement  and,  of  course,  you  go  into  more  of  the  methodol- 
ogy and  the  steps  that  you  take  in  making  these  judgments.  I  know 
you  do  it  thoroughly  and  you  do  it  carefully,  and  so  that  is  why  I 
am  troubled  because  of  the  testimony  today.  As  I  mentioned  ear- 
lier, this  hearing  was  going  to  be  conducted  by  Senator  Metzen- 
baum  until  he  began  to  feel  ill  this  morning  and  asked  me  to  fill 
in.  But  having  read  the  files  before  and  now  hearing  the  testimony, 
it  really  is  two  ships  in  the  night  in  the  differences  in  what  we 
hear. 

Now,  the  National  Bar  Association  interviewed  80  individuals 
and  they  said,  quote,  '^Virtually  all  the  comments  on  the  nominee's 
integrity,  character  and  general  reputation  were  extremely  high 
and  favorable."  But  if  I  read  carefully  what  you  have  stated,  you 
are  basically  saying  that  the  nominee  has  misstated  his  experience 
to  the  ABA.  Do  you  feel  he  did  that  intentionally? 

Mr.  Watkins.  Well,  I  don't  know  whether  he  did  it  intentionally 
or  not.  I  cannot  address  that  question.  I  know  when  we  asked  for 
10  significant  cases,  in  the  120  investigations  that  we  have  con- 
ducted in  the  past,  the  nominees,  or  the  candidates  at  that  stage, 
put  down  their  most  important,  significant  cases,  because  that  is 
what  it  says,  and  they  give  us  the  names  of  the  lawyers  and  the 
judges  who  were  involved  in  those  litigated  matters  for  the  specific 
purpose  of  our  being  able  to  contact  those  individuals  and  saying, 
do  you  know  Mr.  so-and-so,  do  you  recall  the  case  that  he  tried 
with  you,  how  did  he  perform,  and  what  kind  of  lawyer  is  he. 

Mr.  Williams'  response — I  learned  this  morning  he  says  that  he 
didn't  give  us  the  significant  cases;  he  gave  us  representative  cases. 
Well,  that  is  news  to  me,  but  based  on  the  cases  that  we  received, 
we  analyzed  them  and  talked  to  the  lawyers  who  were  involved 
based  on  the  information  that  he  gave  us  and  we  made  our  decision 
based  upon  those  cases. 

Senator  Leahy.  Now,  you  have  heard  Mr.  Williams'  explanation 
of  some  of  these — files  unavailable,  some  recreated  by  memory,  his 
interpretation  of  what  he  was  stating  versus  what  you  feel  was 
asked.  How  do  you  feel  about  the  responses  he  gave  here  this 
morning? 

Mr.  Watkins.  Well,  it  is  obvious  that  Mr.  Williams  made  a  mis- 
take and  misread  the  questionnaire  because  the  questionnaire  does 
not  ask  for  representatives  cases.  It  asks  for  his  10  significant 
cases. 

Senator  Leahy.  Well,  let  me  ask  you  this.  Assuming,  then,  they 
are  taken  in  the  light  of  being  representative  cases,  not  most  sig- 
nificant, but  representative  cases,  how  do  you  feel  about  those 
cases? 
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Mr.  Watkins.  Then  I  am  afraid  our  committee — and  it  is  not  my 
personal  opinion;  it  is  the  opinion  of  a  substantial  majority  of  the 
committee — if  those  are  representative  cases,  I  am  afraid  that  the 
opinion  of  the  committee  is  that  Mr.  Williams  has  not  given  us  suf- 
ficient indication  of  his  ability  to  handle  the  matters  that  would  be 
handled  by  a  Federal  judge. 

Senator  Leahy.  But  some  of  the  members  of  your  committee, 
treating  these  whether  they  are  representative  or  the  most  signifi- 
cant— and  let  us  assume  that  he  feels  they  are  representative — the 
committee  looked  at  them  as  significant,  so  in  a  way  you  put  a 
higher  standard  on  them  than  Mr.  Williams  has.  Yet,  some  mem- 
bers of  the  committee  voted  that  he  was  qualified,  is  that  correct? 

Mr.  Watkins.  There  was  a  minority  of  the  committee  that  found 
him  qualified.  That  is  correct. 

Senator  Leahy.  A  significant  minority? 

Mr.  Watkins.  No,  it  was  not  a  significant  minority. 

Senator  Leahy.  What  weight  do  you  put  on  his  supervisory  expe- 
rience as  a  State's  attorney? 

Mr.  Watkins.  We  put  some  weight  on  it,  Senator. 

Senator  Leahy.  Only  some? 

Mr.  Watkins.  Only  some  weight.  Let  me  tell  you  what  our  cri- 
teria are,  and  they  are  set  forth,  I  believe,  in  exhibit  A  to  our  testi- 
mony, a  booklet  called  "The  Backgrounder."  I  believe  I  am  correct 
if  I  state  the  requirements  to  meet  the  competence  requirement  to 
be  qualified.  It  is  substantial  trial  and  courtroom  experience.  That 
means  in  the  courtroom,  handling  cases. 

Senator  Leahy.  Recent  or  overall? 

Mr.  Watkins.  Well,  I  don't  think  that  there  is  a  time  factor.  I 
think  that  I  have  to  draw  a  distinction  between  recent  or  overall 
in  this  way:  when  one  comes  out  of  law  school  and  goes  to  a  public 
defender's  office  or  a  prosecutor's  office,  one  of  the  tasks  that  a 
young  attorney  is  often  given  is  to  handle  the  relatively  routine 
cases  that  one  in  a  public  defender's  office  or  a  prosecutor's  office 
has  to  handle.  That  means  standing  up  in  a  courtroom  and  having 
a  police  officer  come  up  to  you  and  hand  you  a  file  and  say,  this 
is  an  assault  case,  so-and-so  smacked  so-and-so,  we  are  trying  him 
for  simple  assault  or  assault  with  a  deadly  weapon,  without  any 
preparation  other  than  opening  the  file  and  reading  it  and  then 
putting  on  the  witnesses  and  arguing  that  someone  should  be  con- 
victed. That  is  what  a  young  attorney  does  in  the  prosecutor's  of- 
fice, and  that  is  what  I  understand  Mr.  Williams  did.  That  is  hard- 
ly the  kind  of  experience  that  would  qualify  him  to  be  a  Federal 
judge. 

Senator  Leahy.  I  recall  at  the  age  of  26  as  a  young  prosecutor 
arguing  more  cases  before  our  State  supreme  court  than  any  law 
firm  in  our  State.  By  the  time  I  was  29,  as  a  young  prosecutor,  I 
had  argued  more  cases  than  all  my  predecessors  put  together  in 
that  century.  I  also  had  police  officers  hand  me  files.  I  mean,  don't 
stereotype  young  prosecutors  too  much,  Mr.  Watkins. 

Mr.  Watkins.  Your  Honor — Mr.  Leahy,  I  am  not  really  doing 
that. 

Senator  Leahy.  I  wouldn't  qualify  for  a  judgeship.  I  haven't  tried 
a  case  in  20  years.  [Laughter.] 
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Mr.  Watkins.  No,  I  think  if  you  had  argued  more  cases  in  the 
supreme  court  of  your  jurisdiction,  in  addition  to  having  handled 
those  cases  with  a  poHce  officer  in  front  of  a  misdemeanor  court, 
I  think  we  would  be  talking  about  a  different  situation.  That  is  not 
the  case  we  have  here. 

Senator  Leahy.  What  about  our  current  Attorney  General?  She 
was  in  a  supervisory  capacity  as  a  State  attorney  for  years  and  is 
now  in  a  supervisory  capacity.  Doesn't  that  count  for  something? 

Mr.  Watkins.  I  am  sure  it  does  count  for  something,  but  I  think 
what  you  have  to  do  is  look  back  on  her  experience  before  that,  and 
I  would  expect  that  you  will  find  that  she  has  tried — and  I  am  al- 
most positive  that  she  has  tried  a  number  of  serious  cases. 

Senator  Leahy.  I  don't  mean  to  quibble  on  this,  Mr.  Watkins,  but 
I  worry — I  don't  want  to  personalize  this,  but  I  worry  that  some- 
times the  traditional  bar  does  not  put  enough  weight  on  those  that 
are  either  in  a  public  defender's  office  or  in  a  prosecutor's  office.  I 
recall  many  times  from  some  of  the  more  Ivy  League  type  of  law- 
yers' offices,  I  used  to  love  to  see  them  come  into  court  as  defense 
attorneys  when  I  was  a  prosecutor.  You  know,  they  would  come  in 
with  the  12-piece  suits  and  the  alligator  briefcase.  [Laughter.] 

I  would  bring  my  papers  in  in  whatever  torn  paper  bag  I  could 
find.  I  admit  that  in  watching  what  happened,  we  used  to  love  to 
put  them  through  a  meat  grinder.  A  number  of  these  people  were 
very  good  litigators,  I  suppose,  in  their  insurance  cases. 

I  hope  that  your  committee  has  not  discounted  the  things  that 
a  prosecutor  has  to  do  in  a  supervisory  capacity.  Obviously,  a 
State's  attorney  of  a  large  office  will  not  be  trying  cases.  Because 
Vermont  is  much  smaller,  the  State's  attorney's  office  was  a  very 
small  office.  In  fact,  I  often  tried  cases  all  day  and  then  briefed 
cases  for  the  supreme  court  until  3  o'clock  in  the  morning  and  went 
back  and  tried  them  the  same  day,  and  you  get  more  experience 
from  this.  But  as  my  own  office  grew  larger,  I  found  that  I  had  less 
time  to  try  cases  and  spent  more  time  checking  what  all  the  law- 
yers were  doing. 

But  you  are  not  suggesting  that  that  supervisory  work  does  not 
have  merit  in  determining  whether  somebody  has  trial  ability? 

Mr.  Watkins.  Not  at  all,  Mr.  Senator.  Let  me  say  this.  I  believe 
it  is  fair  to  say,  without  revealing  any  confidences,  we  have  ap- 
proved or  found  qualified  people  from  small  firms,  sole  practition- 
ers, and  a  public  defender  in  one  of  the  cities  in  our  country  for 
nomination  as  a  Federal  judge.  At  the  particular  time  we  approved 
him,  he  was  a  supervisor.  However,  he  had  tried  a  number  of  cases 
and  the  judges  in  the  Federal  courts  knew  this  man  or  knew  of  his 
reputation  and  were  satisfied  that  his  supervisory  qualities,  in  ad- 
dition to  his  trial  experience,  were  sufficient  to  qualify  him  to  be 
a  Federal  judge. 

So  we  don't  discount  the  supervisory  aspect  of  a  candidate's  expe- 
rience in  assessing  his  ability  to  be  a  Federal  judge  and  meeting 
the  competence  requirement  or  the  substantial  courtroom  trial  ex- 
perience, as  is  stated  in  our  volume,  "The  Backgrounder." 

Senator  Leahy.  Mr.  Watkins,  you  also  mentioned  the  question  of 
Mr.  Williams'  writings,  and  I  will  go  back  and  read  those.  As  you 
know,  the  NBA  Reading  Committee  found  the  writings  somewhat 
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disappointing,  but  said,  as  he  went  on  later  in  his  career,  he  pro- 
duced publications  of  sufficient  quality  and  depth. 

I  have  two  questions.  First,  did  you  find  that  the  quality  of  the 
writings  improved  as  time  went  on? 

Mr.  Watkins.  I  can't  say  that  I  viewed  them  over  a  spectrum  of 
time.  What  the  committee  did  was  took  the  writings  that  Mr.  Wil- 
liams submitted  to  us,  and  we  assumed  that  those  were  his  best 
writings,  and  analyzed  them. 

Senator  Leahy.  You  are  not  suggesting  that  Federal  judges  uni- 
versally do  all  their  own  writing? 

Mr.  Watkins.  No;  I  don't  know  about  that,  sir. 

Senator  Leahy.  I  don't  want  to  pull  the  veil  off  the 

Mr.  Watkins.  I  don't  know  about  that.  Your  Honor,  but  I  know 
that  when  a  writing  comes  from  a  Federal  judge,  no  matter  who 
wrote  it,  he  signs  it,  and  I  assume  that  he  read  it  to  make  sure 
that  it  was  clear,  cogent,  and  well  written.  The  articles  that  we 
were  presented  with  in  some  respects  were  not  clear,  were  not  co- 
gent, and  were  not  well  written. 

Senator  Leahy.  But  he  has  been  highly  rated  both  by  his  faculty 
colleagues  and  his  students  at  Howard,  has  he  not? 

Mr.  Watkins.  I  am  told  that  that  is  the  case,  and  if  that  is  the 
case  I  have  no  disagreement  with  that. 

Senator  Leahy.  Senator  Grassley. 

questioning  by  senator  grassley 

Senator  Grassley.  Mr.  Chairman,  thank  you.  I  would  like  to 
visit  with  you  more  about  the  process  than  about  Professor  Wil- 
liams. I  don't  expect  that  the  three  of  you  and  I  have  had  any  dia- 
log on  this,  but  I  have  had  some  dialog  with  some  of  your  prede- 
cessors on  the  standing  committee. 

You  may  know  that  in  the  last  two  administrations,  I  questioned 
the  role  of  the  ABA,  and  I  think  it  would  be  candid  for  me  to  say 
that  I  think  the  standing  committee  has  too  big  of  a  role  in  this 
process  because,  as  a  matter  of  fact,  in  the  Reagan-Bush  years  the 
standing  committee  had  a  virtual  veto  over  nominees.  Presidents 
Reagan  and  Bush  knew  that  if  they  sent  up  a  nominee  that  was 
rated  not  qualified,  the  Democrats  wouldn't  allow  the  nominee  to 
be  confirmed.  Of  course,  now  the  Democrats  are  willing  to  ignore 
your  evaluation. 

I  would  like  to  ask  a  few  questions,  then,  about  the  process.  By 
what  standard 

Senator  Leahy.  If  the  Senator  would  yield  for  just  one  moment 
on  that? 

Senator  Grassley.  Yes;  please  go  ahead. 

Senator  Leahy.  As  one  of  the  Democrats  who  led  for  the  first 
time  a  successful  effort  in  the  committee  to  defeat  a  nominee  who 
was  a  nominee  of  a  Democratic  President  based  partly  on  his  quali- 
fications, I  don't  want  you  to  make  too  blanket  a  statement  here 
about  how  Democrats  react.  I  do  not  recall  any  Republicans,  how- 
ever, doing  a  similar  thing  for  a  Republican  nomination. 

Senator  GRASSLEY.  Was  that  during  President  Carter's  adminis- 
tration? 

Senator  Leahy.  Yes. 
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Senator  Grassley.  I  think  I  will  comment  on  what  you  said,  and 
its  relationship  to  the  process  I  am  discussing,  in  a  moment.  I 
think  it  is  appropriate  for  you  to  say  that  and  I  think  it  works  in 
well. 

By  what  standards  is  the  information  you  get  from  a  particular 
interview  determined  to  be  credible,  and  does  the  nominee  get  a 
chance  to  respond  to  any  allegations  that  you  discover? 

Mr.  Watkins.  Let  me  answer  the  first  part  of  that  question  in 
this  way.  The  circuit  representatives  are — all  the  time,  they  are 
men  and  women  who  are  selected  because  they  have  knowledge  of 
the  bar  in  their  particular  circuits.  They  are  usually  men  or  women 
of  high  integrity,  great  reputation,  who  can  go  to  people  who  are 
members  of  the  bar  and  say,  I  want  you  to  tell  me  about  this  can- 
didate in  confidence;  nothing  you  say  will  be  repeated  to  anyone 
else  other  than  members  of  the  committee. 

We  have  found  that  that  confidentiality — and  over  the  years,  re- 
spondents know  that  whatever  they  say  to  us  will  not  be  revealed 
to  anybody  else  other  than  the  members  of  the  committee.  In  those 
circumstances,  we  are  quite  assured  that  the  information  we  are 
getting  is  accurate  and  appropriate. 

Senator  Grassley.  Well,  are  you  saying  then  that  you  don't  have 
standards  that  you  measure  it  against?  In  other  words,  what  is  the 
foundation  or  the  baseline  for  this  information  you  gather?  Do  you 
have  some  standard  to  measure  certain  information  against  to 
know  that  it  is  a  basis  for  determining  whether  so-and-so  is  par- 
ticularly qualified? 

Mr.  Watkins.  Well,  one  of  the  things  we  do  is,  like  newspaper 
men,  we  don't  take  one  source.  If  someone  reports  to  us  that  A  is 
a  terrible  lawyer  because  he  opposed  him  in  a  case  and  beat  him, 
we  go  to  the  judge,  we  go  to  the  other  lawyers,  and  we  are  able 
through  that  process  to  get  a  more  objective  view. 

Sometimes,  people  that  we  contact  have  been  candidates  for  the 
judicial  nomination  that  we  are  inquiring  about.  More  often  than 
not,  we  have  found  that  respondents  will  say  to  us,  well,  Mr.  Mar- 
ion, I  want  to  tell  you  before  I  give  you  any  comments  that  I  ap- 
plied for  that  position  and  didn't  get  it,  so  you  should  take  my  com- 
ments in  context.  We  have  found  that  because  of  the  committee's 
reputation,  we  generally  do  get  what  we  believe  to  be  accurate  and 
relatively  unbiased  information. 

Senator  GRASSLEY.  Does  the  nominee  get  a  chance  to  respond? 

Mr.  Watkins.  That  is  true.  At  the  end  of  each  investigation,  after 
50  or  60  interviews  are  conducted  by  the  investigator,  he  sits  down 
with  the  candidate  and  tells  him  what  he  has  found  in  general 
terms — he  cannot  reveal  the  source — and  he  reveals  to  the  can- 
didate the  negative  information  and  gives  the  candidate  an  oppor- 
tunity to  respond. 

Senator  Grassley.  Does  your  report  to  the  Department  of  Jus- 
tice or  to  this  committee  include  the  sources  of  your  information  or 
background  information  on  the  people  you  interview? 

Mr.  Watkins.  Absolutely  not.  We  do  not.  We  give  complete  con- 
fidentiality to  everyone  that  we  interview,  and  that  is  the  way  we 
have  found  we  get  cooperation.  If  there  comes  a  time  when  there 
is  a  piece  of  information  that  is  so  significant  that  we  think  it 
ought  to  be  revealed  either  to  the  Justice  Department  or  to  this 
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committee,  we  go  back  to  the  individual  and  say,  this  information 
is  significant  in  this  investigation,  we  want  to  reveal  it  to  the  com- 
mittee, and  by  revealing  this  information  your  identity  will  be  re- 
vealed, will  you  agree  to  allow  us  to  use  your  name  or  to  reveal 
this  information  in  a  way  that  your  identity  will  be  revealed? 

In  some  cases,  interviewees  say  yes.  In  some  cases,  they  say, 
look,  this  man  is  going  to  be  a  Federal  judge,  he  is  going  to  be  rul- 
ing on  cases  that  I  have  in  front  of  him  and  under  those  cir- 
cumstances I  am  not  prepared  to  put  my  career  and  my  clients' 
matters  on  the  line  by  going  up  and  saying  something  negative 
about  him. 

Senator  Grassley.  How  do  you  know  whether  one  individual  is 
a  fair  source.  For  instance,  if  you  had  a  hotly  contested  case 
against  a  nominee  and  his  opponent  might  have  a  grudge  against 
him,  do  you  think  your  process  protects  against  scenarios  like  that? 

Mr.  Watkins.  As  a  matter  of  fact,  I  think  it  does.  One  of  the 
things  that  happens  is  that  if  there  is  such  a  grudge  that  is  held 
by  an  interviewee  against  a  candidate,  oftentimes  others  will  know 
about  that.  Our  experience  is  that  if  that  occurs,  we  have  to  dis- 
count that  information.  We  have  investigations  that  have  gone  on 
during  this  past  year  where  we  know  particular  individuals  have 
said  things  about  a  candidate,  for  reasons  good  or  bad,  and  we 
have  found  that  that  person  is  not  credible.  We  take  the  informa- 
tion, we  analyze  it,  and  we  say  when  we  write  our  report  so-and- 
so  has  said  x  negative  things  about  candidate  A,  but  we  don't  think 
it  is  credible  because 

Senator  GRASSLEY.  As  you  know,  the  FBI  does  an  investigation 
of  prospective  nominees.  The  FBI  draws  no  particular  conclusions 
about  any  adverse  information  they  come  across,  and  then  the  en- 
tire file  is  available  to  our  committee  for  our  review  so  that  we  can 
draw  our  own  conclusions. 

Even  though  you  don't  offer  us  the  same  or  equivalent  informa- 
tion as  the  FBI,  can't  that  information  just  be  turned  over  to  us, 
the  same  as  the  FBI? 

Mr.  Watkins.  I  am  afraid  that,  in  our  experience,  the  answer  to 
that  is  no.  If  the  respondents  to  our  questions 

Senator  Grassley.  I  guess  my  question  is  why  should  we  be 
given  your  evaluation,  then,  or  consideration  when  you  don't  do 
that,  considering  how  the  FBI  does  it? 

Mr.  Watkins.  Well,  let  me  put  it  this  way.  I  think  that  our  eval- 
uation should  be  given  great  consideration  because  we  interview  60 
or  70  people  in  each  investigation.  In  the  course  of  seeing  so  many 
people,  including  the  Federal  judges  in  the  court  in  which  the  can- 
didate will  sit,  we  get  enough  of  a  view  to  know  which  respondents 
are  being  fair  and  candid  and  which  ones  are  not. 

This  process  has  gone  on  since  1948.  It  has  proved  to  be  quite 
accurate  and  quite  responsive.  We  often  discover  things  that  people 
are  afraid  or  reluctant  to  reveal  to  the  FBI,  and  under  those  cir- 
cumstances I  think  it  would  be  unwise  to  interview  people  and  say 
to  them,  well,  your  comments  to  us  are  confidential,  but  they  might 
go  to  the  Senate  Judiciary  Committee.  We  would  not  get  the  co- 
operation that  we  have  gotten  and  we  would  not  get  the  candor 
that  we  have  gotten  from  prior  people  who,  for  one  reason  or  other, 
are  not  willing  to  have  their  comments  be  made  public. 
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Senator  Grassley.  Now,  a  point  more  directly  related  to  your 
consideration  of  Professor  Williams'  situation. 

Mr.  Watkins.  Senator,  could  I  add  one  other  thing? 

Senator  Grassley.  Yes. 

Mr.  Watkins.  You  alluded  earlier  in  your  comments  to  the  fact 
that  the  ABA  had  a  veto. 

Senator  GRASSLEY.  A  virtual  veto. 

Mr.  Watkins.  A  virtual  veto.  We  don't  view  our  position  as 
vetoing  anyone.  Because  of  our  position  and  because  of  the  people 
we  have  and  the  standing  of  the  ABA,  we  give  our  honest  evalua- 
tion to  the  President,  to  this  committee,  and  to  this  administration. 
There  are  times  when  the  President  will  disagree  with  us.  There 
are  times  when  this  committee  will  disagree  with  us. 

We  give  you  this  information.  It  is  a  part  of  the  puzzle.  It  is  part 
of  one  of  the  things  that  you  must  consider  in  deciding  whether 
someone  is  qualified  or  not  qualified.  We  do  not  feel  that  we  have 
a  veto  on  the  nominations  that  come  before  this  committee.  We  pro- 
vide information,  and  I  believe  it  is  the  best  information  that  this 
committee  can  get  about  a  particular  candidate.  But  insofar  as  hav- 
ing a  veto,  the  ABA  certainly  doesn't  have  that,  nor  does  it  have 
a  virtual  veto. 

Senator  GRASSLEY.  I  think  I  am  going  to  have  to  go  back  to  Fi- 
nance. I  won't  hold  anybody  here  for  my  continuing  questioning.  I 
will  submit  some  questions  for  answer  in  writing. 

I  thank  you  all,  and  I  am  sorry  I  wasn't  able  to  continue  my  dia- 
log. You  will  be  back  before  us  again  some  time  in  the  future  and 
I  will  talk  to  you  again  about  it. 

Mr.  Watkins.  I  am  afraid  we  will  be  back. 

Senator  Leahy.  I  thought  you  guys  liked  it  here. 

Mr.  Watkins.  Well,  you  know,  when  we  come  up  here,  by  and 
large.  Senator,  it  is  to  say  that  we  have  found  someone  not  quali- 
fied. That  is  not  a  pleasant  experience. 

Senator  Leahy.  I  understand,  and  I  don't  make  light  of  it,  Mr. 
Watkins.  I  don't  envy  you  the  position  you  are  in.  I  have  had  times 
when  I  have  agreed  with  the  ABA  and  times  when  I  have  dis- 
agreed. There  were  times  when  I  have  fought  nominees  and  times 
when  I  have  supported  them,  and  I  must  say  I  have  fought  nomi- 
nees by  Presidents  of  both  parties.  I  take  the  advise  and  consent 
aspect  of  this  role  very  seriously.  I  think  it  is  by  far  one  of  the  most 
important  duties  we  have  as  Senators. 

I  am  troubled  by  this  one.  There  has  been  an  obvious  split.  You 
said  those  who  would  rate  Mr.  Williams  as  qualified  are  in  the  mi- 
nority in  numbers.  Mr.  Brennan,  I  understand  you  were  one  who 
voted  for  qualified. 

Mr.  Brennan.  Well,  I  wasn't  on  the  committee  at  that  time,  Sen- 
ator, so  I  had  no  vote,  but  I  was  the  second  investigator. 

Senator  Leahy.  I  see. 

Mr.  Brennan.  It  was  my  recommendation. 

Senator  LEAHY.  It  was  your  recommendation.  I  meant  to  say 
that.  So,  obviously,  you  came  to  a  different  conclusion  than  some 
others  who  looked  at  this. 

Mr.  Brennan.  That  is  correct. 
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Senator  Leahy.  Did  you  have  a  reaction  to  the  differences  here 
today?  You  heard  Mr.  Williams'  references  to  both  the  ABA  ques- 
tionnaire and  the  ABA's  conclusions. 

Mr.  Brennan.  Let  me  see  if  I  can  answer  it  that  way.  There  is 
some  suggestion  that  I  came  to  this  task  as  an  advocate  for  Mr. 
Williams.  In  a  sense,  that  is  true  in  that  I  was  interested  in  resolv- 
ing any  issue  in  his  favor  when  that  could  be  legitimately  done. 

Senator  Leahy.  You  took  a  devil's  advocate  sort  of  role? 

Mr.  Brennan.  That  might  be  a  bit  strong.  It  was  never  a  matter 
of  turning  lead  into  gold,  but  if  there  was  a  close  issue,  the  chances 
are  that  I  would  resolve  that  issue  in  Mr.  Williams'  favor. 

As  far  as  I  was  concerned,  the  only  real  issue  is  whether  there 
were  factors  and  qualities  in  Mr.  Williams'  life  that 
counterbalanced  and  indeed  outweighed  what  was  not  a  terribly 
significant  trial  practice.  My  concern  was  whether  or  not  Mr.  Wil- 
liams was  a  stranger  to  a  courtroom,  and  I  was  satisfied  early  on 
that  he  was  not.  He  did  a  lot  of  work  as  a  public  defender,  and  for 
all  I  can  tell  he  did  it  quite  well. 

There  is  an  issue  that  grew  up  whether  Mr.  Williams  had  exag- 
gerated the  number  of  cases  and  the  number  of  clients  he  had  pri- 
marily while  he  served  as  a  public  defender.  I  spoke  to  someone 
with  intimate  knowledge  of  the  public  defender's  office  and  case- 
load and  was  satisfied  that,  if  anything,  his  650  and  5,000  numbers 
were  understatements.  Once  I  learned  that  they  were  understate- 
ments, the  question  of  whether  Mr.  Williams  was  puffing  or  not 
was  no  longer  an  issue  for  me. 

I  asked  him  about  the  cases  he  had  handled,  and  as  far  as  I 
could  tell — and  I  have  been  a  trial  lawyer  all  my  life  and  I  know 
something  about  issues  of  credibility — I  had  no  reason  to  disbelieve 
him  and  had  every  reason  to  accept  his  statement  to  me  that  these 
cases  were  a  long  time  ago,  as  I  knew;  the  files  were  gone,  as  I 
knew.  And  he  was  reconstructing  these  cases  and  what  happened 
in  those  cases  from  a  memory  which  had  many  other  things  to 
think  and  worry  about.  So  those  issues  were  out  of  the  case  for  me. 

The  only  issue  in  the  case  was  whether  there  was  enough  there 
by  way  of  trial  experience  so  he  would  know  on  which  side  the 
plaintiff  and  the  defendant  sat  and  so  that  he  would  be  able  to 
handle  himself  as  a  judge  and  control  a  courtroom.  If  it  had  not 
been  for  his  record  of  creditable  and  praiseworthy  public  service,  I 
might  not  have  been  able  to  find  him  qualified  for  this  appoint- 
ment. But  when  I  looked  at  what  the  man  had  done,  when  I  looked 
at  his  position  as  a  tenured  member  of  the  faculty  of  a  fine  law 
school,  when  I  looked  at  the  courses  that  he  had  taught,  there  was 
enough  there  to  make  me  feel  that  even  though  there  might  be  a 
learning  curve,  Mr.  Williams  would  be  able  to  serve  creditably  as 
a  district  court  judge. 

I  also  looked — and  I  think  those  of  us  who  are  Federal  practition- 
ers, and  I  do  most  of  my  work  in  those  courts,  are  aware  of  the 
growing  Federal  criminal  caseload.  Williams,  if  nothing  else,  has  a 
significant  and  substantial  criminal  law  background  and  experi- 
ence. As  one  of  those  whom  I  interviewed,  a  judge  with  whom  Mr. 
Williams  will  sit  if  you  confirm  him — the  view  from  those  quarters 
was  that  his  criminal  law  background  would  be  of  significant  help 
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to  the  southern  division  of  the  District  Court  of  Maryland  when 
and  if  he  is  confirmed  and  he  sits. 

So,  again,  I  am  not  suggesting  that  it  was  a  decision  that  made 
itself  because  there  is  a  problem  with  not  so  much  the  paucity  of 
the  cases  that  he  has  tried,  but,  if  you  will,  the  lack  of  big  cases 
that  he  has  tried.  But  if  I  can  digress  there,  Mr.  Williams  came  es- 
sentially as  a  practitioner  in  an  extended  neighborhood  in  a  mid- 
dle-class portion  of  Maryland.  Practices  like  this  don't  lead  to  civil 
RICO  or  antitrust  cases,  but  I  think  you  have  to  appreciate,  again, 
the  sort  of  work,  and  the  sort  of  work  he  did  well,  and  the  human- 
ity and  compassion  and  ambition  and  all  those  things  you  want  to 
see  in  a  judge  that  he  brought  to  his  practice  and  to  his  public  ca- 
reer. Again,  in  my  mind,  all  those  things  tipped  the  scales  very 
much  in  his  favor. 

Talking  about  his  writing,  I  remember  my  thought  was  I  wish  he 
had  thrown  the  thesaurus  away  when  he  was  working  on  some  of 
his  earlier  articles.  But  if  you  can  get  through  that  prose  to  the 
substance,  the  substance  is  all  there.  The  one  that  he  did  for  the 
Howard  University  Law  School  spoke  on  a  subject  which  is  fairly 
close  to  my  heart,  and  that  is  the  ability  of  State  courts  under 
State  constitutions  to  vindicate  individual  rights  when  such  rights 
are  not  as  readily  vindicated  in  the  Federal  system  now  as  perhaps 
they  were  20  years  ago.  Again,  if  you  got  through  the 

Senator  Leahy.  That  is  something  that  has  been  a  fairly  signifi- 
cant item  in  my  own  State  of  Vermont  where  we  have  a  constitu- 
tion that  has  gone  extensively  beyond  the  U.S.  Constitution  in 
some  areas  and  the  justices  have  done  precisely  what  you  are  talk- 
ing about. 

Mr.  Brennan.  Exactly  so.  Senator.  Again,  once  one  got — at  least 
once  I  got  past  some  of  the  phrases  used  to  express  the  thoughts, 
the  thoughts  expressed  were  intellectually  honest  and  worthy  of 
study  and  acceptance.  I  suspect  that  if  all  of  us  went  back  and 
looked  at  things  that  we  had  written  some  20  or  30  years  ago,  we 
would  wish  that  the  shredder  were  present  then  to  the  degree  that 
it  is  now.  I  mean,  these  things  always  come  back  to  haunt  you,  and 
that  is  what  has  happened  here. 

He  and  I  talked  about  it  during  our  interview,  and  again  candor 
was  never  a  problem  with  me  as  far  as  Mr.  Williams  is  concerned 
because  when  I  said,  Mr.  Williams,  I  have  problems  with  your  writ- 
ing, he  said,  so  do  I;  I  write  better  now,  I  think  better  now,  my 
writing  is  more  focused;  essentially,  I  know  what  I  am  going  to  say 
before  I  pick  up  the  pen  rather  than  pick  up  the  pen  and  figure 
out  what  I  am  going  to  say  as  I  write.  Again,  it  is  a  close  issue. 

Hardin  Marion  is  a  good  friend  and  a  superb  investigator.  He 
and  I  happened  to  come  out  to  different  conclusions,  but  I  don't 
think  that  you  can  feel  that  there  is  anything  wrong  with  the  proc- 
ess when  two  people  who  take  the  process  very  seriously  and  who 
respect  the  Federal  judiciary  come  out  on  different  sides  of  a  dif- 
ficult question.  Indeed,  the  fact  that  I  was  invited  to  come  down 
here  to  join  Hardin  and  Bob  is  an  indication  of  how  open  the  proc- 
ess is  in  the  sense  that  we  are  here  to  respond  to  such  questions 
and  concerns  as  you  might  have. 

Senator  LEAHY.  In  fact,  I  have  a  great  deal  of  sympathy  with  the 
amount  of  soul-searching  all  of  you  must  have  gone  through.  It 
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came  across  very  strongly  in  Mr.  Watkins  testimony,  as  it  does  in 
yours.  I  don't  envy  you  this  at  all.  I  can  think  of  a  lot  of  things 
you  would  much  rather  do. 

I  wonder,  Mr.  Marion,  did  you  want  to  add  anything  to  what  ei- 
ther Mr.  Watkins  or  Mr.  Brennan  has  said? 

Mr.  Marion.  Thank  you.  Senator.  I  don't  know  that  I  want  to 
make  a  long  statement  or  speech.  I  will  certainly  try  and  answer 
any  questions  you  have.  I  would  simply  emphasize  that  what  my 
conclusion  was  was  the  product  of  a  great  many  things  that  came 
out  of  this  investigation,  one  of  which  has  not  been  emphasized  to 
any  great  degree  but  was  the  focus  of  some  of  Senator  Grassley's 
questions,  and  that  was  the  host  of  confidential  interviews  that  I 
conducted  with  Federal  judges,  State  judges,  lawyers  who  had  op- 
posed Mr.  Williams  in  the  cases  that  he  submitted  to  us,  as  well 
as  other  lawyers  who  had  a  basis  to  know  something  about  him. 

As  our  statement  indicates,  the  majority  of  people  who  talked  to 
me  in  confidence  with  some  knowledge  about  his  experience  as  a 
trial  lawyer  and  his  professional  competence  raised  questions  about 
it,  which  certainly  form  a  substantial  part  of  the  basis  for  the  con- 
clusion that  I  reached. 

Those  interview  summaries  were  available  to  all  of  the  members 
of  our  committee.  The  committee,  I  can  tell  you,  was  concerned 
about  it.  Mr.  Williams  indicated  that  we  had  a  lengthy  conference 
call  in  which  we  discussed  it  after  every  committee  member  had  an 
opportunity  to  study — I  am  sorry — Mr.  Watkins. 

Senator  Leahy.  I  understood  you. 

Mr.  Marion.  They  had  an  opportunity  to  read  the  writings  that 
Mr.  Williams  submitted.  You,  Senator,  and  your  colleagues  have 
the  opportunity  to  read  the  writings  and  draw  what  conclusions 
you  wish. 

Senator  LEAHY.  I  will. 

Mr.  Marion.  I  don't  pretend  to  be  the  last  answer  on  anything 
like  that,  but  I  did  what  is  not  an  easy  job.  I  came  to  a  difficult 
conclusion.  I  believe  my  conclusion  is  correct.  I  recognize  that  rea- 
sonable people  can  differ  with  that  conclusion,  and  I  am  here  sim- 
ply to  respond  to  any  questions  you  might  have. 

Senator  Leahy.  Mr.  Marion,  in  this  questioning  is  it  simply  a 
case  when  you  sit  down  with,  say,  another  judge,  a  practicing  attor- 
ney or  whatever,  that  you  say,  look,  what  do  you  know  about  this 
person,  is  he  qualified  to  be  a  judge,  and  so  on,  or  is  there  a  give- 
and-take?  I  mean,  do  you  ask  questions  most  favorable  to  the  nomi- 
nee or  anything  like  that?  Is  there  any  devil's  advocating  that  goes 
on  in  such  a  situation? 

Mr.  Marion.  I  can't  tell  you  that  there  is  any  standard  format 
for  each  interview.  The  Federal  judges  that  I  call  have  all  been 
through  this  process  themselves  to  get  to  where  they  are,  so  they 
understand  it  from  that  perspective.  They  understand  what  the 
guidelines  are,  they  understand  what  our  criteria  are,  and  they  are 
contacted  on  many  investigations  so  they  have  heard  questions 
about  prior  nominees  or  prospective  nominees  before  my  call. 

People  in  the  private  practice  of  law  or  judges  in  the  State  court 
in  an  area  where  maybe  there  has  not  been  the  same  sort  of  ques- 
tioning may  need  some  background  about  the  standards  that  we 
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are  looking  at,  the  criteria  that  we  are  examining  with  respect  to 
a  candidate,  and  frequently  there  is  some  give  and  take. 

I  had  some  of  the  people  that  I  interviewed  concerned  that  they 
could  not  remember  some  of  the  information  that  they  thought  they 
should  remember  about  cases  that  Mr.  Williams  indicated  were  sig- 
nificant and  they  asked  me  questions.  At  least  in  one  instance  I  re- 
member, a  judge  asked  me  to  tell  him  how  Mr.  Williams  had  de- 
scribed the  case.  He  still  could  not  remember  it.  He  called  me  back 
about  a  week  later  and  had  a  further  dialog  with  me  because  he 
had  said  he  had  gone  back  to  try  to  refresh  his  recollection  from 
some  of  his  own  records. 

That  is  probably  more  unusual  than  some  of  the  interviews, 
which  are  my  telling  them  what  my  purpose  is,  what  my  function 
is,  what  it  is  that  I  am  about;  essentially,  that  I  am  interested  only 
in  finding  out  about  the  nominee's  professional  competence,  his  in- 
tegrity, and  his  judicial  temperament.  Those  are  the  issues  that 
concern  our  committee.  I  describe  the  confidentiality  of  the  process. 
They  typically  give  me  some  information.  I  ask  questions,  I  probe. 
They  sometimes  want  to  know  things  that  I  can't  tell  them. 

I  am  not  sure  I  have  answered  your  question  fully. 

Senator  Leahy.  I  think  you  have.  I  apologize  to  all  of  the  wit- 
nesses for  what  may  appear  to  be  a  tag-team  situation  here,  but 
if  indeed  it  is  a  tag  team  you  are  now  going  to  get  the  best  of  the 
team.  I  am  going  to  turn  it  over  to  Senator  Feinstein. 

Senator  Feinstein  [presiding].  Thank  you  very  much,  gentlemen. 
I  believe  that  completed  your  testimony.  Thank  you,  and  we  will 
go  to  the  next  panel. 

Mr.  Watkins.  Thank  you,  Senator. 

Mr.  Marion.  Thank  you.  Senator. 

[The  prepared  statement  of  Mr.  Watkins  follows:] 
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BEFORE  THE 

COMMITTEE  OF  THE  JUDICL\RY 
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Mr.  Chairman  and  Members  of  the  Committee: 

My  name  is  Robert  P.  Watkins.   I  am  a  practicing  lawyer  in 
the  District  of  Columbia,  and  I  am  Chair  of  the  American  Bar 
Association's  Standing  Committee  on  Federal  Judiciary.   With  me 
today  is  J,  Hardin  Marion,  the  Committee's  Fourth  Circuit 
representative  and  principal  investigator  for  this  investigation, 
and  William  J.  Brennan  III,  a  former  Committee  member  who  acted 
as  the  second  investigator  in  this  case.   We  appear  here  to 
present  the  views  of  the  Association  on  the  nomination  of 
Alexander  Williams,  Jr.,  to  be  a  U.S.  District  Court  judge  for 
the  District  of  Maryland.   After  careful  investigation  and 
consideration,  including  an  evaluation  of  his  written 
submissions,  a  substantial  majority  of  our  Committee  is  of  the 
opinion  that  Mr.  Williams  is  "Not  Qualified"  for  the  appointment. 
A  minority  found  him  to  be  "Qualified." 
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This  was  not  a  decision  taken  lightly  by  the  Committee.   No 
one  likes  to  criticize  a  fellow  member  of  the  bar  or  to  question 
openly  an  individual's  qualification  for  judicial  office. 
However,  the  ABA  Committee  takes  very  seriously  its 
responsibility  to  conduct  an  independent  examination  of  the 
professional  qualifications  of  judicial  candidates  and  in  those 
instances  when  a  candidate  is  rated  "Not  Qualified,"  the 
Committee  believes  it  must  present  its  findings  to  the  Senate 
Judiciary  Committee. 


I.   PROCEDURES  FOLLOWED  BY  THE  STANDING  COMMITTEE 

Before  I  get  into  the  specifics  of  this  case,  I  would  like 
to  review  briefly  the  Committee's  procedures  so  that  you  will 
have  a  clear  understanding  of  the  process  the  Committee  followed 
in  this  investigation.   A  more  detailed  description  of  the 
Committee's  procedures  is  contained  in  an  ABA  booklet  entitled 
"Standing  Committee  on  Federal  Judiciary:   What  It  Is  and  How  It 
Works"  (Exhibit  A) . 

The  ABA  Committee  investigates  and  considers  only  the 
professional  competence,  integrity  and  judicial  temperament  of 
the  candidate.   Ideological  or  political  considerations  are  not 
taken  into  account.   Our  processes  and  procedures  are  carefully 
structured  to  produce  a  fair,  thorough  and  objective  evaluation 
of  each  candidate.   A  number  of  factors  are  investigated, 
including  intellectual  capacity,  judgment,  writing  and  analytical 
ability,  industry,  knowledge  of  the  law,  professional  experience, 
character,  integrity  and  general  reputation  in  the  legal 
community. 

The  investigation  is  ordinarily  assigned  to  the  member  of 
the  Committee  residing  in  the  judicial  circuit  in  which  the 
vacancy  exists,  although  it  may  be  conducted  by  another  member  or 
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a  former  member.   The  starting  point  of  an  investigation  is  the 
receipt  of  the  candidate's  responses  to  the  Personal  Data 

Questionnaire  (PDQ) .   The  PDQ  is  one  of  the  candidate's 
opportunities  to  set  forth  his  or  her  qualifications  — 
significant  cases  handled,  major  writings,  and  the  like.   The 
principal  investigator  personally  conducts  extensive  confidential 
interviews  with  a  broad  spectrum  of  individuals  who  are  in  a 
position  to  evaluate  the  nominee's  professional  qualifications 
and  also  examines  the  legal  writings  of  the  candidate.   The 
principal  investigator  interviews  the  candidate  and  discusses  his 
or  her  qualifications  for  a  judgeship,  as  well  as  the  substance 
of  adverse  information  raised  during  the  investigation.   The 
candidate  is  given  a  full  opportunity  to  respond  and  to  provide 
any  additional  information  he  or  she  may  choose. 

Sometimes  a  clear  pattern  emerges  in  the  interviews,  and  the 
investigation  can  be  briskly  concluded.   In  other  cases, 
conflicting  evaluations  as  to  professional  competence  may  be 
received,  or  questions  may  arise  as  to  integrity  or  temperament. 
The  principal  investigator  usually  submits  an  informal  report  on 
the  progress  of  the  investigation  to  the  Chair,  providing  a 
preliminary  assessment  of  the  candidate's  qualifications.   In 
those  cases  where  it  appears  that  the  preliminary  assessment  may 
be  "Not  Qualified,"  the  Attorney  General's  office  is  alerted,  and 
as  a  matter  of  fairness  another  investigator  may  be  asked  to  come 
into  the  investigation  and  conduct  whatever  supplemental 
inquiries  he  or  she  feels  appropriate. 

At  the  conclusion  of  all  inquiries,  a  formal  investigative 
report,  containing  a  description  of  the  candidate's  background, 
summaries  of  all  interviews  conducted  (including  the  interview 
with  the  prospective  nominee),  an  evaluation  of  the  candidate's 
qualifications  and  a  recommended  rating,  is  circulated  to  the 
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entire  IS-member  Committee  together  with  the  completed  PDQ  and 
copies  of  any  other  relevant  materials.   After  studying  the 
formal  report,  the  Committee  may  discuss  the  candidate  by 
telephone  conference  call  or  at  a  meeting,  and  each  member  sends 
a  vote  to  the  Chair  rating  the  candidate  "Well  Qualified," 
"Qualified,"  or  "Not  Qualified."   The  Chair  confidentially 
advises  the  Office  of  the  Attorney  General  of  the  Committee's 
rating  and,  after  a  candidate  is  nominated,  submits  the  rating  to 
the  Senate  Judiciary  Committee  for  inclusion  in  the  public 
record. 

An  important  concern  of  the  Committee  in  carrying  out  its 
function  is  confidentiality.   The  Committee  seeks  information  on 
a  confidential  basis  and  assures  its  sources  that  their 
identities  will  not  be  revealed  outside  of  the  Committee,  unless 
they  consent  to  disclosure.   It  is  the  committee's  experience 
that  only  by  assuring  and  maintaining  such  confidentiality  can 
sources  be  persuaded  to  provide  full  and  candid  information. 
However,  we  are  also  alert  to  the  potential  for  abuse  of 
confidentiality.   The  substance  of  adverse  information  is  shared 
with  the  candidate,  who  is  given  full  opportunity  to  explain  the 
matter  and  to  provide  any  additional  information  bearing  on  it. 

II.   THE  INVESTIGATION  OF  MR.  WILLIAMS 

The  request  for  an  evaluation  of  Mr.  Williams  was  received 
from  the  Office  of  the  Attorney  General  on  July  8,  1993.   As  you 
are  aware,  the  Administration  nominated  Mr.  Williams  on  August  6, 
1993,  before  the  ABA  had  concluded  its  inquiry. 

Mr.  Marion  began  his  investigation  shortly  after  receiving 
Mr.  Williams'  July  9,  1993,  response  to  the  Personal  Data 
Questionnaire  (Exhibit  B) .   Mr.  Marion  talked  first,  in 
confidence,  to  twenty-four  federal  judges  and  magistrate  judges, 
and  two  Maryland  appellate  judges.   With  a  few  exceptions,  those 
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judges  had  very  little  direct  knowledge  about  Mr.  Williams' 
professional  qualifications. 

In  mid-August,  Mr.  Marion  received  from  Mr.  Williams, 
unsolicited,  what  Mr.  Williams  characterized  as  a  revised  version 
of  his  Personal  Data  Questionnaire  (PDQ)  (Exhibit  C) .   Mr. 
Williams  reported  that  the  revision  had  expanded  several  earlier 
answers,  tightened  up  his  list  of  ten  significant  cases  with  some 
additional  information,  and  included  all  of  his  writings.    In 
fact,  the  "revision"  of  the  PDQ  was  not  the  PDQ  at  all;  instead, 
it  was  a  copy  of  his  completed  Senate  Questionnaire. 


Even  though  Mr.  Williams  took  that  opportunity  to  revise  his 
PDQ,  in  reading  both  completed  questionnaires,  Mr.  Marion  was 
concerned  by  a  number  of  responses  that  continued  to  be 
inaccurate,  incomplete,  or  questionable.   Illustrations  of  those 
concerns  are  set  forth  below.   As  a  result,  Mr.  Marion  wrote  Mr. 
Williams  on  August  26,  1993,  requesting  additional  information 
(Exhibit  D) .   Mr.  Williams  responded  by  letter  dated  September  1, 
1993,  with  enclosures  (Exhibit  E) . 

Mr.  Marion  continued  with  his  investigation,  conducting 
confidential  interviews  with  sixteen  Prince  George's  County 
judges  and  thirty  attorneys,  most  of  whom  practiced  in  Prince 
George's  County  and  had  direct  knowledge  of  Mr.  Williams' 
professional  qualifications.   He  made  a  point  to  contact  every 
attorney  and  judge  identified  by  Mr.  Williams  in  his  list  of  ten 
significant  cases  on  the  PDQ.   The  judges  and  attorneys 
interviewed  by  Mr.  Marion  included  persons  in  whose  court  Mr. 
Williams  had  appeared,  academics,  former  students  of  Mr. 
Williams,  attorneys  who  had  opposed  him  in  court,  and  attorneys 
who  had  served  with  him  either  in  the  Public  Defender's  office  or 
in  the  State's  Attorney's  Office. 
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After  concluding  the  seventy-two  interviews  referred  to 
above,  Mr.  Marion  met  with  Mr.  Williams  on  September  9,  1993,  in 
Mr.  Williams'  office  in  the  Prince  George's  County  Courthouse 
in  Upper  Marlboro,  Maryland.   The  meeting  lasted  two  and  a  half 
hours,  during  the  course  of  which  Mr.  Marion  raised  with  Mr. 
Williams  the  principal  concerns  that  had  been  developed  during 
the  course  of  his  investigation. 

After  concluding  his  investigation,  Mr.  Marion  prepared  and 
submitted  to  me,  as  Chair  of  the  Committee,  an  informal  report 
that  thoroughly  presented  the  results  of  his  investigation, 
summaries  of  all  of  his  confidential  interviews,  a  summary  of  his 
interview  with  Mr.  Williams,  and  a  recommendation.   Because  the 
recommendation  proposed  was  that  Mr.  Williams  be  found  "Not 
Qualified,"   consistent  with  the  Committee's  procedures,  I 
appointed  William  J.  Brennan  III,  a  former  member  of  our 
Committee,  as  a  second  investigator  to  conduct  a  supplemental 
investigation.   Mr.  Brennan  conducted  confidential  interviews 
with  five  persons,  three  of  whom  Mr.  Marion  had  previously 
interviewed,  and  he,  too,  interviewed  Mr.  Williams  in  his  office 
on  November  9,  1993.   Mr.  Brennan  acknowledged  that  he  was 
presenting  the  best  case  he  could  for  Mr.  Williams,  and  that  he 
was  presenting  it  to  the  Committee  as  an  advocate  for  Mr. 
Williams.   He  suggested  that  the  Committee  "take  a  chance"  and 
find  Mr.  Williams  "Qualified." 

On  November  22,  1993,  both  Mr.  Marion's  formal  report  and 
Mr.  Brennan 's  supplemental  report  were  transmitted  to  all  of  the 
members  of  our  Committee.   After  all  of  the  Committee  members  had 
had  an  opportunity  to  study  both  reports,  and  all  the 
attachments,  the  members  of  the  Committee  participated  in  a 
December  3,  1993,  conference  call  in  which  both  investigators 
responded  to  questions  and  participated  in  the  Committee's 
deliberations.   After  that  lengthy  conference  call  discussion,  I 
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asked  the  Committee  members  to  reflect  upon  what  they  had  read 
and  heard,  to  consider  the  information  carefully,  and  to  convey 
to  me  within  the  next  several  days  thereafter  their  vote  on  the 
qualifications  of  Mr.  Williams.   A  substantial  majority  of  the 
Committee  voted  to  find  Mr.  Williams  "Not  Qualified";  a  minority 
voted  to  find  him  "Qualified." 

III.   THE  RATING 

For  our  Committee  to  rate  a  nominee  as  "Qualified,"  we  must 
find  that  the  nominee  meets  "very  high  standards  with  respect  to 
integrity,  professional  competence  and  judicial  temperament,"  and 
we  must  find  that  the  nominee  "will  be  able  to  perform 
satisfactorily  all  of  the  responsibilities  required  by  the  high 
office  of  a  federal  judge."  We  do  not  question  Mr.  Williams' 
temperament.   Nothing  we  heard  in  our  investigation  suggested 
that  Mr.  Williams  has  anything  other  than  the  proper  judicial 
temperament . 

Mr.  Williams'  resume  is  impressive.   It  indicates  that  he 
has  been  appointed  to  a  number  of  Boards  and  Commissions;  he  has 
been  a  tenured  professor  of  law  at  Howard  University  Law  School; 
and  he  has  been  the  elected  State's  Attorney  for  Prince  George's 
County  for  the  past  eight  years.   However,  we  have  closely 
examined  his  relevant  legal  experience  and  concluded  that  it  is 
not  adequate  for  him  to  be  appointed  as  a  United  States  District 
Judge . 

Our  conclusion  that  Mr.  Williams  should  be  rated  as  "Not 
Qualified"  is  based  primarily  on  concerns  about  his  professional 
competence.   This  includes  concerns  over  his  lack  of  substantial 
trial  experience,  the  quality  of  his  legal  writings,  his  lack  of 
candor  in  his  responses  to  the  PDQ,  and  by  his  misstating  and 
overstating  his  experience  in  his  responses  to  our  Committee. 
Each  of  these  we  summarize  below. 
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Mr.  Williams'  response  to  question  13,  his  description  of 
"ten  very  significant  litigated  matters  which  I  personally 
handled  while  a  practicing  attorney,"  is  an  extremely  weak  list 
of  significant  cases,  many  of  which  were  mischaracterized.   In 
State  of  Maryland  v.  Paul  Winston  Minnick  (1976),  the  person 
listed  as  the  prosecutor  was  not  the  trial  prosecutor  and  has  no 
recollection  of  the  case;  Mr.  Williams'  summary  of  State  of 
Maryland  v.  Ernest  Jato  Mutvzmbizi  (1977)  suggests  that  he 
defended  a  client  charged  with  first  degree  murder,  but  the 
prosecutor's  explanation  shows  otherwise.   In  fact,  there  had 
been  an  earlier  trial  —  not  handled  by  Mr.  Williams  —  which 
disposed  of  the  issue  of  first  degree  murder.   Mr.  Williams  tried 
a  second  degree,  not  a  first  degree,  murder  case,  as  he  reported. 
Mr.  Williams'  summary  described  Charles  Franklin  v.  Franklin 
(1977)  as  a  "heated  divorce  case"  he  handled.   He  stated  that 
there  were  "numerous  trials,  arguments,  and  motions."   Counsel 
for  the  opposing  party  in  that  case  has  little  recollection  of 
the  case.   The  case  Robert  E.  Moore  v.  the  Town  of  Fairmount 
Heights.  Maryland  (1979)  did  not  involve  a  trial  and  there  was 
very  little  to  the  case.   The  trial  court  denied  a  hearing,  and 
that  denial  was  appealed.   Mr.  Williams'  brief  on  appeal  was  only 
four  pages  in  length,  with  a  six-page  appendix  (Exhibit  F) . 

The  case  of  Jesse  Clark,  et  al.  v.  the  Warden  of  the 
Maryland  State  Penitentiary  and  Others  is  apparently  Mr. 
Williams'  only  federal  trial  court  experience.   Mr.  Williams 
reports  that  he  "represented  Jesse  Clark  and  17  other  inmates  in 
a  class  action  suit"  in  the  United  States  District  Court  for  the 
District  of  Maryland.   He  said  that  there  was  a  "two-day  trial" 
before  Judge  Stanley  Blair.   The  docket  sheet  (Exhibit  G)  shows 
that  Mr.  Clark  was  the  only  petitioner,  and  had  filed  suit 
without  an  attorney  in  April  1975.   Mr.  Williams  and  John  F. 
Mercer  entered  their  appearance  as  counsel  for  petitioner  on 
November  18,  1975,  they  sought  and  were  granted  leave  to 
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file  an  amended  complaint,  an  amended  complaint  was  filed  on 
January  6,  1976,  and  motions  to  dismiss  those  defendants  who 
remained  in  the  case  were  heard  and  granted  by  Judge  Blair  on 
January  21,  1977.   The  docket  entries  show  that  the  case  was  not 
a  class  action.   There  was  no  trial.   The  clerk  reported  that  the 
hearing  on  January  21,  1977,  lasted  four  and  a  half  hours,  not 
two  days. 

In  Re  Matter  of  Annie  and  Johnny  Blunt  and  In  the  Matter  of 
Daniel  Dickerson  are  petty  matters  with  insufficient  detail  to 
investigate.   Bowles  v.  F.G.  Woolworth  Company,  et  al.  (1975) , 
described  as  a  false  arrest  case,  was  a  civil  jury  trial  in  1975 
and  appears  to  have  been  Mr.  Williams'  most  significant  civil 
case.   Mr.  Williams  notes  that  his  $18,000  award  in  1975  was  one 
of  the  largest  verdicts  in  a  false  arrest  case  obtained  in  Prince 
George's  County  up  to  that  time.   His  description  of  the  case 
omits  the  fact  that  the  verdict  for  his  client  was  set  aside  on  a 
motion  for  new  trial  and  that  the  second  trial  resulted  in  a 
defendants'  verdict. 

In  summary,  the  Committee  believes  Mr.  Williams'  trial 
experience  is  inadequate.   By  far,  most  of  his  trial  experience 
has  been  his  appearances  in  minor  Maryland  District  Court  nonjury 
matters,  primarily  as  an  assigned  public  defender,  during  the 
four  years  from  1974-78.   He  has  had  no  recent  trial  experience. 
He  was  in  court  to  try  a  matter  of  any  significance  on  only  one 
day  during  his  seven  years  as  State's  Attorney  prior  to  our 
investigation.   That  occurred  in  1988.   Mr.  Williams  acknowledged 
what  others  had  told  Mr.  Marion  —  that  as  State's  Attorney,  he 
was  an  administrator  and  not  a  practicing  attorney.   He  has  no 
significant  federal  trial  experience.   He  was  unable  to  identify 
any  jury  trial  in  which  he  had  participated  in  more  than  fifteen 
years,  and  his  attempt  to  identify  ten  "significant  litigated 
matters,"  in  response  to  the  PDQ  question  13,  produced  a  list  of 


329 


matters  most  of  which  cannot  fairly  be  described  as 
"significant."   This  caused  the  Committee  to  conclude  that  he  did 
not  have  substantial  courtroom  and  trial  experience  on  any  level 
to  meet  the  professional  competence  standard  necessary  to  perform 
the  responsibilities  required  by  the  high  office  of  federal  judge. 

Another  factor  that  led  the  Committee  to  conclude  that  Mr. 
Williams  lacked  the  professional  competence  required  to  be  a 
federal  district  judge  was  the  quality  of  his  writing.   A  federal 
judge  is  called  upon  frequently  to  express  himself  in  writing, 
and  his  written  work  must  be  clear  and  persuasive.   The  Committee 
found  those  qualities  lacking  in  the  writings  that  Mr.  Williams 
submitted  with  his  PDQ.   The  prose  is  pedestrian,  inappropriate 
and  obscure  terminology  is  used  at  the  expense  of  clarity,  and 
the  analysis  is  shallow.   See,  for  example,  "The  New  Patrol  for 
the  Accused:   State  Constitutions  as  a  Buffer  Against 
Retrenchment"  (Exhibit  H) ,  particularly  the  Introduction  on  the 
first  two  pages,  and  the  Conclusion  in  "Constitutional 
Reflections  on  California's  Request  for  Identification  Law" 
(Exhibit  I) . 

The  Committee  is  aware  of  only  one  court  paper  prepared  by 
Mr.  Williams  since  1986,  the  appellees  brief  in  Smallwood  v. 
State  (Exhibit  J) .   It  is  not  well  done.   For  example,  one  can 
read  the  Statement  of  Facts  prepared  by  Mr.  Williams,  but  the 
facts  of  the  case  do  not  become  clear  until  one  reads  the 
unreported  opinion  of  the  Court  of  Special  Appeals  of  Maryland 
(Exhibit  K) .   In  short,  the  quality  of  Mr.  Williams'  writing 
falls  short  of  what  is  expected  of  a  federal  judge. 

To  understand  Mr.  Williams'  lack  of  candor  with  the 
Committee,  it  is  necessary  to  review  Mr.  Williams'  completed 
questionnaires  (Exhibits  B  and  C) .   Mr.  Williams'  answers  to 
questions  concerning  his  court  experience  —  questions  11  and  12 
of  the  PDQ  —  are  misleading.   They  suggest  that  his  court 
experience  was  essentially  the  same  during  the  twelve  years  from 
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1974-1986  before  his  election  as  State's  Attorney.   His  answers 
to  questions  12a  and  12c  say  that  his  court  appearances  "remained 
constant"  through  those  twelve  years  of  practice.   That  simply  is 
not  true.   As  Mr.  Marion's  investigation  disclosed,  and  as  Mr. 
Williams  acknowledged  when  Mr.  Marion  interviewed  him,  most  of 
his  court  experience  came  during  1974-78,  when  his  Public 
Defender  assignments  gave  him  his  greatest  courtroom  exposure. 
Although  he  maintained  a  part-time  private  practice  after  1978, 
he  was  in  court  only  occasionally.   He  told  Mr.  Marion,  that  he 
had  tried  no  more  than  five  jury  trials  after  1978.   When 
pressed,  however,  he  could  not  recall  any.   Question  11  of  the 
PDQ  asks  for  detail  about  his  court  appearances  in  the  last  five 
years.   The  answer  should  have  been  none,  or  almost  none. 
Instead,  he  answered  that  question  as  if  to  suggest  that  he 
continued  to  appear  regularly  in  court  in  the  last  five  years, 
when,  in  fact,  that  was  not  the  case. 

In  answer  to  question  lid,  Mr.  Williams  asserts  that  he  had 
tried  650  cases  to  verdict  or  judgment  in  courts  of  record,  and 
that  in  all  of  those  cases,  he  was  the  sole  counsel.   When  Mr. 
Marion  wrote  to  request  an  explanation  on  August  26,  1993,  he 
asked  how  Mr.  Williams  determined  the  figure  of  650.   Mr. 
Williams'  response  did  not  directly  answer  the  question.   When 
Mr.  Marion  interviewed  him,  Mr.  Williams  said  that  he  really  did 
not  know  how  many  cases  he  had  tried,  that  maybe  it  was  only  300. 
And  Mr.  Williams  was  not  the  sole  counsel  in  all  of  those  cases. 
One  judge  recalls  having  "second-chaired"  a  criminal  case  with 
him  in  the  1970s,  and  John  F.  Mercer  was  co-counsel  with  Mr. 
Williams  in  Clark  v.  Mandel  [case  /7  in  the  PDQ].   Mr.  Marion 
obtained  a  copy  of  the  docket  entries  in  that  case  (Exhibit  G) , 
and  it  reflects  obvious  inaccuracies  in  Mr.  Williams'  reporting. 

These  inaccuracies  formed  the  basis  for  the  Committee's 
conclusion  that  Mr.  Williams  lacked  candor  in  responding  to 
questions  about  his  experience.   The  documents  identified  above 
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indicated  to  the  Committee  that  Mr.  Williams  attempted  to  "puff" 
himself  into  someone  with  more  trial  experience  than  he  actually 
had.   Rather  than  providing  accurate  information,  Mr.  Williams 
answered  questions  in  a  way  that  masked  his  lack  of  substantial 
trial  experience. 

Finally,  the  confidential  interviews  conducted  during  the 
course  of  the  investigation  revealed  serious  concerns  about  Mr. 
Williams'  lack  of  experience  and  his  lack  of  the  necessary 
qualifications  to  serve  as  a  federal  judge.   In  fairness  to  Mr. 
Williams,  there  were  those  who  supported  his  nomination. 
However,  the  majority  of  persons  who  had  knowledge  of  his 
experience  expressed  concern  over  his  professional 
qualifications,  professional  competence,  and  his  ability  to 
perform  the  functions  of  a  federal  judge. 

One  final  comment.   I  am  deeply  troubled  by  reports  that 
suggest  that  the  Committee's  evaluation  was  flawed  and  biased. 
As  Chair  of  the  Committee,  it  is  my  responsibility  to  ensure  the 
thoroughness  and  fairness  of  every  investigation.   Mr.  Williams' 
investigation  was  handled  no  differently  than  the  more  than  120 
investigations  the  Committee  has  undertaken  in  the  past 
eleven  months.    The  Committee  undertook  an  independent  and 
conscientious  review  of  Mr.  Williams'  professional  qualifications 
and  concluded  that  he  is  "Not  Qualified"  for  the  position  of 
United  States  District  Judge.   One  can  disagree  with  the 
Committee's  findings  or  express  dissatisfaction  with  a  particular 
evaluation,  but  it  is  unfair  to  charge  bias  because  of 
unhappiness  with  a  particular  rating.   The  record  will  show  that 
of  the  100  persons  nominated  to  date  by  this  Administration,  the 
ABA  Committee  found  36  of  the  37  minority  candidates  either  "Well 
Qualified"  or  "Qualified."  The  Committee  has  rated  two 
individuals  not  qualified:  one  is  a  minority,  Mr.  Williams;  the 
other  is  a  non-minority. 
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Senator  Feinstein.  Mr.  Charles  Duncan,  representing  the  Na- 
tional Bar  Association,  and  Dean  Henry  Ramsey  of  the  Howard 
University  Law  School. 

Mr.  Duncan,  welcome. 

PANEL  CONSISTING  OF  CHARLES  T.  DUNCAN,  NATIONAL  BAR 
ASSOCIATION;  AND  HENRY  RAMSEY,  DEAN,  HOWARD  UNI- 
VERSITY SCHOOL  OF  LAW 

STATEMENT  OF  CHARLES  T.  DUNCAN 

Mr.  Duncan.  Senator  Feinstein,  thank  you  very  much.  I  will  give 
a  summary  of  my  summary  in  the  interests  of  time. 

Senator  FEINSTEIN.  Thank  you. 

Mr.  Duncan.  My  name  is  Charles  T.  Duncan.  I  am  appearing 
here  as  chairman  of  a  National  Bar  Association  Committee  which 
has  conducted  an  independent  investigation  on  the  qualifications  of 
Alex  Williams. 

We  talked  to  over  80  people,  many  of  the  same  people  who  were 
approached  by  the  American  Bar  Association.  As  our  report  indi- 
cates, the  conclusion  to  which  we  come  is  quite  different  from  that 
reached  by  the  ABA.  I  would  like  to  read  one  paragraph.  Madam 
Chairman,  of  our  report,  and  that  is  that  the  NBA  brings  to  the 
investigatory  process  of  an  African-American  nominee  a  different 
perspective  than  the  ABA. 

The  NBA  represents  a  constituency  that  is  intimately  familiar 
with  the  rigors  of  practice  that  are  most  common  to  the  African- 
American  attorney.  In  investigating  a  nominee,  this  perspective  is 
of  immense  value  because  it  allows  the  NBA  to  draw  upon  a  wider 
network  of  sources  with  which  to  evaluate  a  nominee  and  to  proc- 
ess that  information  through  a  lens  that  is  adjusted  for  the  pecu- 
liarities of  the  practice  of  the  African-American  attorney. 

I  may  say  that  I  have  been  a  member  of  the  District  of  Columbia 
Bar  since  1953  and  I  have  been  a  member  of  the  National  Bar  As- 
sociation for  more  than  40  years.  We  came  to  the  conclusion  that 
Mr.  Williams  is  well  qualified.  In  addition  to  the  evaluation  guide- 
lines used  by  the  American  Bar  Association — competency,  integrity, 
and  judicial  temperament — we  added  as  guidelines  community  con- 
tact, social  awareness,  speaking  ability,  and  citizen  perception,  the 
perception  of  citizens  in  the  community  that  the  judge  would  serve, 
the  perception  of  those  citizens  as  to  the  candidate. 

Our  report  shows  that  on  integrity,  the  candidate  was  rated  very 
highly.  His  general  reputation  was  extremely  high  and  favorable. 
As  to  his  judicial  temperament,  he  got  very  high  marks  that  he  was 
observant,  fair,  open-minded,  and  thoughtful,  and  the  ABA  appar- 
ently agrees  as  to  temperament. 

On  professional  competence,  he  has  the  legal  skills  described  in 
superlative  terms — excellent,  absolutely  the  best,  top-notch.  His 
performance  as  State's  attorney  for  Prince  Georges  County  was 
particularly  commented  on  with  favor,  and  a  number  of  Maryland 
State  courts  judges  whom  we  interviewed  were  very  positive  about 
the  nominee. 

It  is  indeed  difficult  to  understand  how  such  different  reports 
could  be  given  about  the  same  person;  as  indeed  it  was  commented, 
ships  passing  in  the  night.  I  find  it  an  incredible  conclusion  for  the 
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ABA  to  have  drawn  that  Mr.  Williams  does  not  have  substantial 
courtroom  and  trial  experience  on  any  level.  That  is  on  page  12  of 
their  report.  This  is  incredible  to  me  because  Mr.  Williams  has  had 
many  years  of  private  practice,  4  years  as  a  public  defender,  IV2. 
years  as  State's  attorney,  and  it  is  not  possible  in  my  experience 
to  have  had  that  kind  of  background  and  not  have  substantial 
courtroom  and  trial  experience  on  any  level. 

I  am  abbreviating  my  remarks  greatly,  but  I  must  comment  that 
the  ABA's  comments  on  petty  matters,  I  think,  indicate  the  dif- 
ference in  approach  between  the  NBA  evaluation  and  the  ABA 
evaluation.  I  myself  practiced  law  on  U  Street  right  in  this  town 
back  in  the  1960's  for  10  years  and  I  worked  on  a  lot  of  matters 
that  the  ABA  would  call  petty,  but  to  me  and  to  the  clients  they 
represented,  they  were  far  from  that.  They  were  very,  very  impor- 
tant. 

I  think  that,  in  summary,  as  you  have  heard  from  many  other 
witnesses,  Mr.  Williams  has  experience,  he  has  integrity,  he  has 
compassion,  he  has  fairness.  And  in  the  opinion  of  the  National  Bar 
Association,  he  would  make  a  superlative  judge  and  we  urge  his 
confirmation. 

Thank  you. 

[The  prepared  statement  of  Mr.  Duncan  follows:] 
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The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Dirksen  Senate  Office  building 

Washington,  D.C.     20510-6275 


Re:  Nomination  of  Alexander  Williams,  Jr.  to  the 
United  States  District  Court  for  the  District  of 
Maryland 

Dear  Mr.  Chairman: 

This  report  has  been  prepared  by  the  National  Bar  Association 
("NBA")  in  reference  to  the  President  of  the  United  States'  nomination 
of  Mr.  Alexander  Williams,  Jr.  to  the  United  States  District  Court  for 
the  District  of  Maryland.  An  ad  hoc  committee  composed  of  NBA 
members  ("Committee"),  chaired  by  the  undersigned,  at  the  request  of 
the  NBA  President,  prepared  and  conducted  interviews  of  attorneys, 
professors,  former  law  students,  colleagues,  citizens,  former  clients, 
and  judges  familiar  with  the  nominee.  1  coordinated  the  investigation 
and  prepared  this  report  with  the  assistance  of  others.  Before 
addressing  the  subject  of  this  report,  however,  I  think  it  is  important 
to  explain  the  basis  for  its  genesis  and  explain  the  criteria  we  used  to 
evaluate  the  nominee. 

There  can  be  no  doubt  that  the  anticipated  American  Bar 
Association's  ("ABA")  report  of  the  nominee  served  as  the  catalyst  for 
the  NBA's  report.  Consequently,  some  may  view  this  report  with  a 
jaundiced  eye.  I  would  warn  against  such  rushed  judgment.  This 
report  stands  on  its  own  as  an  independent,  full-scale,  all-encompassing 
look  at  the  nominee. 


The  necessity  for  the  NBA's  examination  of  prospective  federal 
judicial  nominees  is  not  without  precedent.  During  the  Carter 
Administration,  the  NBA's  views  concerning  nominees  were  deemed 
just  as  important  as  those  of  the  ABA. 


Recent  years  have  witnessed  the  ABA's  attempt  to  reach  out  to  the  minority 
community.  These  attempts  have  extended  to  including  minorities  on  the  American  Bar 
Association  Standing  Committee  on  the  Judiciary  ("ABA  Judiciary  Committee")  and 
appointing  minorities  as  chair  of  that  committee.  Additionally,  the  ABA  Judiciary 
Committee  has  modified  the  language  of  its  investigative  guidelines  to  include  minority 
lawyers  within  the  ambit  of  those  to  be  interviewed.  However  laudable,  these  efforts  still 
do  not  at  this  point  fill  the  breach. 

The  NBA  brings  to  the  investigatory  process  of  an  African  American  nominee  a 
different  perspective  than  the  ABA.  The  NBA  represents  a  constituency  that  is  intimately 
familiar  with  the  rigors  of  practice  that  is  most  common  to  the  African  American  attorney. 
In  investigating  a  nominee  this  perspective  is  of  immense  value  because  it  allows  the  NBA 
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to  draw  upon  a  wider  network  of  sources  with  which  to  evaluate  a  nominee,  and  process 
that  information  through  a  lens  that  is  adjusted  for  the  peculiarities  of  the  practice  of  the 
African  American  attorney. 


EVALUATION  GUIDELINES 

Like  the  ABA  the  NBA  evaluates  a  nominee's  judicial  temperament  and  integrity. 
Unlike  the  ABA,  the  NBA  takes  a  more  expansive  view  of  a  prospective  nominee's 
professional  competence.  The  ABA  considers  professional  competence  to  mean  "such 
qualities  as  intellectual  capacity,  judgment,  writing,  analytical  ability,  industry,  knowledge 
of  the  law,  and  professional  experience."  (The  American  Bar  Association's  Standing 
Committee  on  Federal  Judiciary:  What  It  Is  and  How  It  Works.)  In  addition,  the  NBA 
also  considers  other  factors  such  as  the  noijiinee's  community  contact,  social  awareness, 
^)eaking  ability,  and  the  ordinary  citizen's  perception  of  the  nominee.  All  of  these  factors, 
particularly  professional  experience,  are  judged  within  context  of  the  practice  that  most 
minority  lawyers  experience.' 

THE  PROCESS 

The  NBA  investigation  spanned  several  months.  I  as  chair  of  the  committee, 
personally  interviewed  the  nominee  formally  and  informally  for  well  over  three  (3)  hours. 
The  interview  covered  a  range  of  topics  that  included  his:  (i)  personal  philosophy;  (ii) 
professional  experience;  (ili)  view  of  the  law  and  its  purposes;  (iv)  the  justices  and  judges 
he  admired  and  why;  and  (v)  role  in  the  Prince  George's  community.  In  addition  I  read 
some  of  his  principal  publications.  I  have  also  been  personally  acquainted  with  the 
nominee  for  many  years. 

Members  of  the  Committee  interviewed  over  eighty  (80)  persons  in  the  District  of 
Columbia  and  Maryland.  Those  interviews  represented  a  broad  cross  secticMi  of  attorneys 
and  professionals,  elected  and  appointed  officials  with  legal  backgrounds,  judges,  and 
laymen.  More  specifically,  those  interviewed  included  federal  and  state  judges,  federal 
magistrates,  states  attorneys,  law  professors,  law  students,  former  law  students,  subordinates, 
former  cUents,  and  most  importandy  citizens  within  Prince  George's  County.  During  the 
judges'  interviews,  the  Committee  placed  emphasis  upon  whether  the  nominee  appeared 
before  them  as  a  practicing  lawyer  or  as  State's  Attorney.  Where  appropriate,  the 
Committee  placed  q)ecial  emphasis  upon  the  following:  those  who  appeared  before  the 
nominee  when  he  acted  as  a  Master;  attorneys  who  worked  with  the  nominee  during  his 
tenure  as  die  Prince  George's  County  State's  Attorney;  those  who  served  with  him  on  the 
Washington  Suburban  Sanitary  Commission;  academicians  who  served  with  him  during  his 
tenured  professorship  at  Howard  University  School  of  Law;  and  those  who  practiced  or 
tried  cases  with  the  nominee  while  he  was  in  private  practice. 

All  of  the  nominee's  publications  were  reviewed  by  two  (2)  Reading  Committees. 
The  Reading  Committees'  reviews  were  indq)endently  analyzed  and  evaluated.  Howard 
University  Law  School  Dean  Henry  Ramsey,  chaired  the  academicians'  Reading  Committee. 
Professors  of  nationally  prominent  law  schools  comprised  this  Reading  (Dommittee.  Those 
professors  included  Yale  Kamisar  of  the  University  of  Michigan;  Albert  W.  Alschuler  of 
the  University  of  Chicago;  and  Charles'  J.  Ogletree,  Jr.  of  Harvard  University. 
Accomplished  practidoners  with  experience  in  both  the  public  and  private  sector  comprised 
the  practitioner's  Reading  (Dommittee.  The  practitioner  Reading  Qjmmittee  was  composed 
of  Benjamin  Brown,  former  Baltimore  City  Solicitor  and  existing  General  Counsel  of  the 
National  Institute  of  Municipal  Law  Officers;  and  Vanessa  Ruiz  De  Elejalde,  District  of 
Columbia  Corooration  Counsel  and  a  former  Peooer.  Hamilton  &  Scheetz  litigation  partner. 


The  NBA  Evaluation  Guidelines  are  set  fortb  in  full  detail  in  tbe  attached  Appendix. 
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Confldentiality 

In  an  investigation  of  this  nature  confidentiality  is  a  significant  issue.  The 
nomination  of  a  local  attorney  to  the  federal  bench  generates  the  curiosity  and  attention  of 
the  local  media.    This  interest  is  further  intensified  in  the  case  of  a  minority  attorney. 

The  Committee  has  sought  and  collected  information  on  a  confidential  basis.  In  fact, 
the  confidential  nature  of  this  process  serves  as  a  catalyst  for  collecting  opinions  from  those 
members  of  the  community  that  would  be  more  reticent  to  comment  on  an  official  basis. 
At  no  time  does  the  Committee  disclose  the  name  of  those  being  interviewed  or 
participating  in  the  investigation.  Moreover,  the  participants  and  those  interviewed  are 
requested  to  maintain  the  confidentiality  of  all  accessed  information.  It  is  obviously 
impossible  to  maintain  complete  confidentiality.  While  some  information  may  find  its  way 
into  the  public  domain,  the  Committee  will  nonetheless  maintain  the  confldentiality  of  its 
sources. 

EVALUATION 

Professional  Background 

The  nominee  was  bom  May  8,  1948,  in  Washington,  D.C.  He  is  married  to  Joyce 
Elizabeth  Williams,  the  President  of  First  Adventure  Early  Learning  Center,  Inc.,  and  they 
have  three  children.  In  1970,  the  nominee  graduated  from  Howard  University,  receiving 
his  B.A.  in  Government.  Three  years  later  the  nominee  graduated  with  honors  from  the 
Howard  University  School  of  Law.  During  his  study  at  Howard  Law  School  die  nominee 
clerked  with  various  private  and  state  entities.  Also,  he  served  as  Lead  Articles  Editor  for 
the  Howard  Law  Review,  and  published  two  articles.  Following  graduation,  the  nominee 
clerked  one  year  for  the  Honorable  James  H.  Taylor,  Maryland  Circuit  Court,  prior  to 
working  in  die  Public  Defender's  Office  Maryland  (Prince  George's  County).  In  the  public 
defender's  office,  the  nominee  handled  a  large  number  (conservatively,  one  thousand  five 
hundred  (1500)  cases)  and  wide  variety  of  criminal  matters,  including  major  felony  trials. 
He  received  outstanding  evaluations  from  his  superiors. 

A  member  of  die  Maryland  and  District  of  Columbia  Bars,  the  nominee  has  engaged 
in  the  general  practice  of  law  in  Maryland  from  1974  until  1986  as  a  solo  practitioner. 
During  this  time  he  handled  a  wide  variety  of  legal  matters,  widi  emphasis  on  civil  and 
criminal  litigation.  Governor  Hughes  ^pointed  die  nominee  a  Commissioner  of  the 
Conunission  on  Medical  EHscipline  of  Maryland.  The  nominee  served  from  1S)80  to  198S. 
During  that  same  period  the  nominee  also  served  as  general  counsel  to  the  towns  of 
Glenarden  and  Fairmont  Heights,  Maryland.  In  1983  the  nominee  was  appointed  by 
County  Executive  Parris  Glendening  a  Commissioner  with  the  Washington  Suburban  Sanitary 
Commission. 

In  1984,  in  recognition  of  his  outstanding  ability,  he  was  appointed  to  the  Maryland 
Court  of  Appeals'  Standing  Committee  on  Rules  of  Practice  and  Procedure  by  Chief  Judge 
Cole. 

In  addition  to  his  record  of  private  and  public  law  practice,  the  nominee  has  a  solid 
record  of  sixteen  (16)  years  teaching  at  Howard  University  Law  School.  He  has  taught 
many  of  the  core  courses,  such  as  civil  procedure,  criminal  law,  municipal  law,  conflicts 
of  law,  and  business  law.  Based  on  his  performance  in  the  academic  legal  sphere,  he  was 
promoted  from  adjuna  professor  to  associate  professor  to  tenured  full  professor.  In  his 
tenure  review,  his  performance  was  highly  rated  both  by  faculty  colleagues  and  by  students. 

The  nominee's  election  in  1987,  as  State's  Attorney  capped  Uiirteen  (13)  years  of 
public  and  private  practice.  He  has  served  as  State's  Attorney  of  Prince  George's  County 
Maryland  for  some  seven  and  a  half  years  having  been  overwhelmingly  reelected  in  1990 
to  a  second  term. 
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The  office  has  responsibility  for  state  law  enforcement  for  a  jurisdiction  with  over 
740,000  inhabitants.  The  nominee  directs  die  prosecutorial  work  of  a  staff  of  126  persons, 
including  53  attorneys  and  6  investigators  and  detectives.  At  the  outset,  he  familiarized 
himself  with  the  work  of  the  office  by  trying  cases  in  each  of  the  offense  categories  into 
which  it  is  organized.  Since  then,  the  nominee's  basic  task  has  been  to  supervise  the 
prosecutorial  work  of  his  assistants  with  an  eye  to  both  the  appropriate  resolution  of 
individual  matters  and  the  efficient  management  of  the  overall  office  caseload.  This 
requires  setting  and  monitoring  the  policy  on  accepting  or  rejecting  potential  cases  because 
of  evidentiary  problems  or  because  of  law  enforcement  methods  that  are  questionable  under 
state  and  federal  law.  It  also  requires  reviewing  how  difficult,  high-profile  cases  are 
managed  and  the  general  effectiveness  of  individual  prosecutors. 

In  addition,  the  nominee's  position  requires  a  solid  understanding  of  the  intersection 
between  law,  policy,  and  administration  of  the  law.  The  nominee  makes  the  final 
determination  regarding  whether  to  seek  the  death  penalty  and  life  without  parole.  As 
State's  Attorney,  the  nominee  causes  the  commencement  of  investigations  and  responds  to 
inquiries.  In  addition  to  managing  a  budget  in  excess  of  five  million  dollars 
($5,000,000.00),  the  nominee  must  set  the  overall  tone  and  direction  for  the  commitment 
of  state  resources.  Finally,  that  position  requires  that  the  nominee  act  as  principal 
spokesman  for  the  criminal  justice  system  of  Prince  George's  County.  This  includes  acting 
as  a  liaison  with  other  public  officials,  representing  the  office  and  its  views  before  the 
press,  and  interacting  with  the  community  it  serves. 

It  is  clear  that  the  nominee's  record  demonstrates  that  he  was  an  accomplished, 
experienced,  and  well  respected  member  of  the  trial  bar  of  Maryland  before  he  became 
State's  Attorney.  Indeed,  that  presumably  is  a  major  reason  why  he  was  able  to  win 
election  to  that  office  with  a  broad,  multiracial  coalition  of  supporters. 

Integrity 

Virtually  all  of  the  comments  on  the  nominee's  integrity,  character,  and  general 
reputation  were  extremely  high  and  favorable.  Many  people  who  knew  the  nominee 
remarked  that  his  reputation  is  "above  reproach."  One  judge  stated  that  "his  reputation  [in 
the  legal  community]  is  that  of  an  excellent  attorney."  Those  who  have  observed  die 
nominee  characterized  his  integrity  in  superlative  terms.  He  is  viewed  as  having  not  only 
an  upstanding  moral  character,  but  also  enjoying  a  sterling  reputadon  within  the  legal 
community.  One  appellate  judge  for  the  Maryland  court  described  the  nominee  as  having 
"high  moral  character  and  integrity."  Moreover,  the  nominee's  peers  lauded  his 
contributions  to  the  legal  community,  both  in  terms  of  his  scholarship  and  public  service 
work.  Re^x)ndents  referred  to  the  nominee  both  as  a  strong  role  model,  and  a  uniquely 
sensitive,  understanding,  and  caring  individual.  Finally,  one  respondent  summed  up  the 
high  nature  of  the  nominee's  character  when  he  stated,  "He  has  served  in  the  position  of 
an  elected  official  widi  a  great  deal  of  integrity." 

While  no  one  questioned  the  nominee's  personal  integrity,  the  Committee  learned  of 
some  expressions  of  concern  regarding  the  nominee's  management  style  at  the  State's 
Attorney  Office.  Specifically,  a  few  expressed  concern  diat  the  nominee  was  not  as  closely 
involved  in  each  and  every  case  handled  by  the  staff.  These  re^x>ndents  concluded  diat 
those  differences  somehow  raised  doubts  as  to  the  nominee's  professional  integrity.  The 
Committee  investigated  these  concerns  and  is  satisfied  that  the  disagreement  over  the 
management  of  the  States  Attorney  Office  reflects  an  honest  and  reasonable  difference  in 
style  and  not  substance.  One  attorney  who  has  worked  widi  the  nominee  stated 
emphatically  to  the  Committee  that  be  "has  made  the  office  of  the  State's  Attorney  more 
responsible  and  accountable  to  all  persons."  Further,  he  responded  diat  die  nominee 
"understands  the  legal  process  and  the  impact  .  .  .  upon  society  and  individuals  ...  [he 
is]  one  who  seeks  to  obtain  the  ends  of  justice  by  the  responsible  use  of  the  law." 
Another  reqxmdent  observed  that  when  it  would  have  been  more  polidcally  expedient  to 
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exploit  a  racially  sensitive  situation,  the  nominee  had  stood  on  moral  principles  and  defused 
the  circumstances. 

The  Committee  also  became  aware  of  certain  charges  concerning  the  nominee's 
performance  as  State  Attorney,  in  which  his  conduct  was  characterized  as  "biased."  The 
matter  involved  the  case  of  a  young  Ghanaian  man  who  died  in  the  custody  of  the  Prince 
George's  County  police.  Former  members  of  the  State's  Attorney  staff  raised  questions 
as  to  his  handling  of  a  highly  controversial  case.  In  an  effort  to  assure  that  the  charges 
were  properly  pursued,  the  ncMninee  questioned  whether  members  of  his  staff  were 
attempting  to  influence  the  trial  of  the  officers  involved.  Even  the  nominee  acknowledged 
that  cases  of  this  nature,  involving  the  death  of  a  minority  at  the  hands  of  the  police, 
generally  prove  to  be  very  difficult.  During  the  course  of  the  nominee's  three  (3)  hour 
interview  with  me  he  stated,  however,  that  the  purpose  of  his  statements  was  to  reiterate 
and  preserve  the  sanctity  of  that  office  in  light  of  Uie  controversy. 

The  Committee,  therefore,  concludes  that  the  nominee  possesses  integrity,  character, 
and  a  general  reputation  of  the  highest  order. 

Judicial  Temperament 

The  nominee's  colleagues  gave  him  extremely  high  marks  in  this  area.  Practically 
every  respondent  indicated  that  the  nominee  had  the  temperament  befitting  of  a  judge.  That 
is,  observant,  fair,  open  minded,  and  thoughtful.  As  one  judge  attested,  "From  direct 
observation  ...  [he  has  a  reputation  for  being]  calm,  thoughtful,  .  .  .  and  fair  ..." 
One  respondent  who  made  several  appearances  before  the  nominee  while  the  nominee  was 
serving  as  a  Juvenile  Court  Master  otwerved,  that  the  nominee  consistently  acted  fairly  and 
with  an  open-mindedness  in  his  dealings  with  attorneys  appearing  before  him.  He  has  been 
patient  in  his  questioning  of  counsel  and  his  questions  are  focused  and  to  the  point.  In 
fact,  one  attorney  who  appeared  before  tfie  nominee  commented  "he  is  a  good  listener  and 
he  is  willing  to  be  educated  on  die  law."  He  also  described  tiie  nominee  as  "sure  and 
decisive"  and  able  to  "maintain  a  sense  of  calm."  His  penchant  for  treating  "all  people 
equally,"  and  being  "fair"  with  students  and  colleagues  received  constant  attention. 
Moreover,  a  majority  of  respondents  pointed  to  the  nominee's  ability  to  work  well  under 
pressure  as  further  evidence  of  the  requisite  judicial  temperament. 

At  a  public  level,  die  nominee's  temperament  has  been  severely  tested  on  numerous 
occasions.  The  nominee  ousted  the  long  time  incumbent  Bud  Marshall  from  the  position 
of  State's  Attorney  during  their  party's  primary.  The  nominee  campaigned  on  a  reform 
platform  and  won.  Following  Marshall's  defeat,  he  and  his  supportive  political  machine 
waged  a  protracted  and  acrimonious  campaign  of  criticism  and  innuendo  against  the  nominee 
in  the  media.  In  particular,  Marshall  focused  his  criticism  upon  the  nominee's  newly  hired 
prosecutors  and  the  nominee's  commitment  to  thoroughly  investigate  and  respond  to 
allegations  of  police  brutality  lodged  by  the  Prince  George's  County  citizens.  Marshall 
subsequentiy  lost  the  nomination  ruiming  under  the  Republican  banner  in  his  second  fiitile 
bid  for  State's  attorney.  In  the  wake  of  Marshall's  dual  defeats  the  remnants  of  Marshall's 
political  machine  remained  embedded  in  both  the  Democratic  party  and  the  State's 
Attorney's  Office.  These  elements  have  remained  hostile  to  the  nominee's  reelection.  This 
hostility  has  manifested  itself  in  an  unending  barrage  of  vocal  criticisms  and  attacks  in  the 
media. 

The  nominee's  successful  bid  for  State's  Attorney  ultimately  left  him  in  a  difficult 
position.  Both  the  changing  racial  balance  within  the  County  and  the  nominee's  recent 
hires  have  further  exacerbated  a  volatile  situation.  Many  white  law  enforcement  officials 
and  their  supporters  felt  the  nominee  was  being  too  aggressive  in  his  efforts  to  deal  firmly 
with  police  brutality  or  abuse.  At  the  same  time,  some  black  residents  felt  the  nominee 
was  not  being  aggressive  enough  and  had  been  co-opted  by  the  traditional  criminal  justice 
establishment.     Similarly,  while  some  whites  complained  that  the  nominee  had  added  too 
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many  minorities  to  the  staff,  many  black  leaders  complained  that  he  had  neither  opened  up 
the  office  enough  to  qualified  minorities  after  d«;xides  of  exclusion,  nor  matched  his 
allocation  of  resources  to  their  view  of  the  County's  law  enforcement  priorities.  Against 
this  backdrop,  the  nominee's  reelection  with  broad  bipartisan  and  multiracial  support,  as 
well  as  continuing  favorable  editorial  comment,  strongly  suggests  that  the  nominee  has 
approached  these  delicate  issues  with  the  objectivity,  fairness,  integrity  and  good  judgement 
that  are  the  essential  components  of  a  truly  "Judicial  temperament." 

After  considerable  investigation  the  Committee  is  satisfied  that  the  overall  existing 
evidence  of  the  nominee's  appropriate  conduct  and  suitable  temperament  as  a  judge  is  much 
more  persuasive  and  outweighs  a  few  allegations  to  the  contrary.  The  Committee  concludes 
that  the  nominee  possesses  a  highly  suitable  temperament  for  judicial  service. 

Professional  Competence 

To  make  an  assessment  of  the  nominee's  professional  competence,  the  Committee 
sou^t  to  measure  his  intellectual  strength,  the  breadth  and  depth  of  his  legal  knowledge, 
and  his  analytical  skills.  Moreover,  die  Committee  sought  to  measure  the  nominee's 
industry,  community  contact,  social  awareness,  decisiveness,  speaking  ability,  and  the 
community's  perception  of  his  bearing.  Particular  emphasis  was  given  to  the  nominee's 
professional  competence  because  of  the  questions  that  were  allegedly  raised  by  the  ABA. 
It  appears  diat  die  ABA's  primary  objection  to  the  nominee  is  diat  although  he  had  engaged 
in  the  active  practice  of  law  the  namre  of  his  practice,  and  even  his  extensive  criminal 
litigation  experience,  was  of  insufficient  depth  to  prepare  him  for  the  federal  district  court 
bench.  The  CcMtunittee  found  quite  to  die  contrary,  and  perhaps  our  differences  stem  from 
our  broader  perspective  and  a  keener  appreciation  of  die  rigors  of  the  minority  attorney's 
practice.  Consequendy,  die  assessment  of  diese  considerations  produced  no  significant 
differences  or  controversies  within  die  Committee. 

Those  interviewed,  with  first  hand  knowledge,  generally  described  the  nominee's 
legal  skills  in  superlative  terms.  Specifically,  reqwndents  used  such  terms  as  "excellent", 
"absolutely  die  best",  and  "top  notch"  when  questioned  about  die  nominee's  legal  ability. 
Additionally,  these  sentiments  were  reflected  in  the  broader  community.  One  respondent 
stated  that  "his  reputation  [in  the  community]  ...  is  that  of  an  excellent  attorney."  One 
judge  stated  that  the  disuict  "would  be  fortunate  to  have  him  as  an  Article  III  judge." 
Finally,  one  practitioner  pointed  out  that  his  diverse  legal  background  would  be  of 
immeasurable  value  when  facing  cases  in  the  federal  arena. 

Particularly  persuasive  to  the  Committee  has  been  the  nominee's  performance  as  the 
Prince  George's  County  State's  Attorney.  There,  he  has  demonsuated  solid  intellect, 
analytical  ability,  and  writing  skills  that  are  well  within  die  zone  of  competence  for  those 
rated  "well  qualified"  for  the  court.  The  nominee  enjoys  a  strong  reputation  in  die  field 
of  criminal  law  and  procedure.  One  judge  that  observed  the  nominee  on  a  case  described 
him  as  "diorough"  and  "dioughtful."  A  number  of  attorneys  diat  worked  with  die  nominee 
specifically  cited  his  knowledge  in  the  area  of  criminal  law  and  procedure,  and  his  analytic 
skills  as  his  strongest  assets.  Many  respondents  cited  the  nominee's  "stellar"  reputation  as 
an  attorney  as  the  basis  for  their  positive  responses.  There  were  isolated  expressions  of 
concern  regarding  die  nominee's  civil  trial  experience.  The  Committee  is,  however, 
satisfied  that  nominee's  extensive  state  and  federal  trial  experience  far  outweigh  die  few 
allegations  of  inexperience. 

We  are  particularly  impressed  by  die  number  of  Maryland  state  court  judges  who 
were  very  positive  about  die  nominee  in  diis  regard  and  recommended  him  unreservedly 
as  qualified  for  a  federal  district  judgeship.  These  respondents  include  bodi  circuit  and 
appellate  court  members  of  die  Maryland  Judiciary.  Judges  before  whom  die  nominee  has 
appeared  rated  his  performance  as  "admirable"  and  "effective."  In  fact,  one  judge  lauded 
bodi  the  nominee's  brief  and  performance  in  court. 
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The  Committee  is  aware  of  concerns  regarding  the  extent  of  the  nominee's  federal 
experience.  Specifically,  it  has  been  said  that  the  nominee's  criminal  trial  experience  to 
date  has  not  been  sufficiently  extensive  nor  as  consistently  challenging  as  the  civil 
experience  gained  by  those  who  would  practice  with  a  large  law  firm,  the  U.S.  Justice 
Dqwrtment,  or  the  various  States  Attorney  Generals  offices.  Nevertheless,  the  Committee 
unanimously  concluded  that  the  nominee  meets  the  NBA's  standards.  The  nominee  spent 
a  considerable  amount  of  time  trying  criminal  cases  during  his  tenure  with  the  Public 
Defender's  Office.  Conservative  estimates  indicate  that  the  nominee  has  handled 
approximately  one  thousand  five  hundred  (1500)  or  more  criminal  cases.  Moreover,  while 
the  nominee  may  not  have  had  extensive  federal  civil  trial  experience,  the  Committee  feels 
that  the  nominee's  considerable  criminal  experience  more  than  adequately  fulfills  the  general 
experience  requirement. 

It  is  worth  noting  that  this  Committee's  stance  on  this  particular  point  constitutes  a 
fundamental  difference  between  the  NBA  and  the  ABA.  Historically,  the  ABA  has  given 
high  ratings  to  those  in  the  large  firm  practice  who  had  extensive  federal  civil  experience 
but  little  or  no  criminal  experience.  Clearly,  die  ABA's  philosophy  is  that  the  civil 
experience  is  sufficient  and  that  the  individual  will  be  able  to  apply  tiiat  knowledge  and 
experience  in  the  criminal  arena.  Yet,  as  demonstrated  by  this  particular  case,  the  ABA 
clearly  does  not  believe  tiiat  tiie  reverse  is  true.  That  is,  diat  the  nominee  will  be  able 
to  apply  his  knowledge  and  experience  from  his  criminal  practice  toward  the  federal  civil 
cases.  This  approach  by  the  ABA  lacks  sound  reasoning.  In  addition,  the  ABA's  stance 
fails  to  recognize  that  criminal  cases  are  increasingly  part  of  the  federal  docket.  This 
would  suggest  that  criminal  trial  experience  should  carry  significant  weight.  Indeed,  when 
you  contrast  the  backgrounds  of  the  existing  judges  sitting  in  the  Maryland  District  court 
with  the  nominee's  background,  the  nominee's  background  would  appear  to  be  an  asset  to 
tiie  bench.  The  Committee,  cognizant  of  tiie  needs  pressing  tiie  federal  courts  today, 
recognizes  the  value  of  the  nominee's  extensive  experience  and  thus,  determines  that  the 
nominee  more  than  adequately  fulfills  this  criterion. 

This  does  not,  of  course,  even  take  into  consideration  the  fact  that  a  significant 
percent  of  the  caseload  in  this  court  arise  under  its  diversity  jurisdiction  and,  therefore, 
involves  the  application  of  state  law.  We  also  note  the  substantial  extent  to  which  many 
complex  aspects  of  state  criminal  prosecution  today  involve  the  same  federal  constitutional 
standards  as  those  applicable  in  federal  court;  experience  gained  in  the  former  is  largely 
transferable  to  the  latter. 

Finally,  the  comments  collected  by  the  Committee  were  not  limited  to  the  practice 
arena.  The  observations  concerning  the  nominee's  abilities  were  not  only  made  in  the 
courtroom,  but  also  extended  to  his  performance  as  a  conference  panelist,  law  school 
professor,  and  commissioner.  Of  those  judges  and  attorneys  who  have  observed  the 
nominee,  most  cited  his  ability  to  exercise  sound  legal  reasoning,  to  think  through  a 
problem  and  to  aptiy  address  the  key  issues  head  on  as  his  particular  strong  suit. 

The  nominee's  colleagues  at  the  Howard  University  SdK)ol  of  Law  describe  not  only 
his  abilities  but  also  his  character  as  sterling.  Colleagues  have  been  impressed  by  the 
nominee's  mind  and  the  practical  skills,  versatility,  and  experience  he  brings  to  the 
classroom  as  a  practitioner.  Moreover,  his  colleagues  and  students  appreciate  not  only  his 
ability  to  debate  actively  and  vigorously  aspects  of  case  law  and  procedure,  but  also  the 
nominee's  ability  to  exercise  judicious  temperament  while  being  challenged  by  eager  law 
students.  The  nominee  consistemly  received  praise  from  his  colleagues  for  his  "even- 
handed"  temperament  and  knowledge  of  the  substantive  area. 

There  was  some  concern  raised  as  to  the  calibre  of  the  nominee's  publications.  The 
comments  of  outstanding  scholars  on  the  Reading  Committee  and  our  own  assessment  satisfy 
the  Committee  that  the  nominee's  writing  abilities  meet  the  requisite  standard.  A  member 
of  the  Reading  Committee  characterized  Constitutional  Reflections  on  California's  Request 
for  Identification  Law,  8  Black  L.J.   177  (1983).  as  one  of  his  strongest  articles.     With 
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civility  and  deftness  of  reasoning  the  nominee  took  issue  with  the  majority  position  of  the 
California  Supreme  Court  in  the  subject  case.  In  fact,  one  member  of  the  Reading 
Committee  stated  that  the  nominee  "forcefully  and  persuasively  refutes"  the  state's 
arguments."  Moreover,  one  Reader  noted  that  the  nominee's  articles  reflect  significant 
work  and  thought.  The  Reading  Committees  support  the  Committee  in  their  evaluation  of 
the  nominee's  legal  publications.    Thus,  as  noted  by  the  one  of  the  Reading  Committees: 

"It    should   be   pointed  out   that   the   main   themes   [in   this 
publication]  are  quite  sound."    (emphasis  in  original) 

"I  have  read  the  various  articles  and  book  reviews  .  .  .  with 
some  care  and  have  no  difficulty  concluding  tha:  his  writings 
do  not  indicate  he  is  unqualified."    (emphasis  in  original) 

Another  Reading  (Committee  member  stated  that: 

"[The  publications]  demonstrate  that  Williams'  possesses  both 
the  fundamental  skills  necessary  to  deliver  good  prose  as  well 
as  the  substantive  knowledge  of  criminal  law  and  procedure  . 
.  .  rnhey  are  well  written  and  best  highlight  Williams' 
analytic  and  writing  skills.* 

"Williams  advances  his  arguments  quickly  and  logically, 
highlighting  the  constitutional  infirmities  present  .  .  .  and 
identifies  the  dangers  existent  ... 

"What  is  clear,  however,  is  diat  Alexander  Williams,  Jr.  has 
the  ability  to  cut  to  the  heart  of  key  issues.  His  articles 
clearly  suggest  that  he  has  the  ability  to  identify  and  analyze 
these  issues,  [the  publications]  demonstrate  that  Alexander 
Williams,  Jr.  has  the  competence,  intellea,  and  capacity  to 
become  a  productive,  respcdtd  associate  judge  of  the  federal 
district  court  .... 

There  were  criticisms  made  concerning  the  quality  of  his  earlier  publications. 
Specifically,  some  concern  was  expressed  regarding  the  depth  of  the  analysis  and  formation 
of  the  central  arguments.  Some  Reading  Committee  representatives  and  others  found  these 
articles  to  be  somewhat  "disappointing"  in  presentation,  content,  and  scholarship.  Our 
Committee  noted,  however,  the  nominee  acknowledged  the  disparity  between  his  first 
publications,  as  a  law  student,  and  the  most  recent  articles,  following  fourteen  (14)  years 
as  both  an  academician  and  practitioner.  The  nominee  cited  the  experience  gathered  as  a 
practitioner,  and  a  maturation  in  style  as  the  basis  for  the  disparity  and  the  improvement. 
The  Committee  is  satisfied  that  the  nominee  has  displayed  sufficient  depth  and  knowledge 
in  the  relevant  substantive  areas,  and  has  produced  publications  of  sufficient  quality  and 
depth. 

While  we  cannot  verify  the  quality  of  the  information  presented  to  the  ABA 
Judiciary  Committee,  we  can  state  emphatically  diat  ttie  results  of  our  investigation  merely 
confirmed  that  die  nominee  enjoys  an  outstanding  rqxitation  as  a  dedicated  public  servant, 
an  exceptional  lawyer,  and  a  good  man.  Our  investigation  clearly  indicated  tliat  the 
iKxninee  enjoys  the  respect  and  admiration  of  an  overwhelming  majority  of  those  who  know 
him  professionally  or  socially.  While  we  are  puzzled  by  the  ABA  Judiciary  Committee's 
negative  conclusion  contained  in  its  rqmrt,  we  cannot  help  but  conclude  that  the  ABA 
Judiciary  Committee  viewed  less  than  impartial  evidence  concerning  the  nominee's 
qualifications  and  reached  the  most  likely  conclusion  possible  under  the  circumstances.  In 
that  light,  we  would  urge  the  ABA  Judiciary  Committee,  the  ABA  investigator,  and  the 
Senate  Judiciary  (Committee  to  reexamine  the  initial  ABA  recommendation.  We  also  urge 
both  the  ABA  Judiciary  Committee  and  the  Senate  Judiciary  Committee  to  carefully  sift 
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through  the  information  provided  during  this  subsequent  investigation  and  independently 
evaluate  the  nominee's  qualifications,  keeping  in  mind  a  totality  of  the  circumstances 
underlying  the  initial  investigation. 

In  the  final  analysis,  the  Committee  unanimously  believes  that  the  nominee's  breadth 
of  solid  legal  experience  far  outweighs  and  overcome  these  limitations.  The  Committee 
as  a  whole  is  ^t^fi^  that  Alexander  Williams,  Jr.  is  amply  qualified  for  the  role  of 
District  Court  Judge. 

In  addition,  I  would  like  to  add  a  personal  note.  From  its  inception  in  1977  until 
approximately  1984,  I  served  as  Chairman  of  the  District  of  Columbia  Judicial  Nomination 
Commission,  and  participated  in  the  selection  process  of  several  dozen  local  trial  and 
appellate  court  judges.  1  am  presently  an  original  member  of  Congresswoman  Eleanor 
Holmes  Nortons'  District  of  Columbia  Federal  Judicial  Nomination  Commission,  and  have 
participated  in  the  recent  process  whereby  several  individuals  have  been  nominated  as 
federal  judges  on  die  United  States  District  Court  for  the  District  of  Columbia.  In 
addition,  from  1%1  until  the  present  time,  in  my  former  capacities  as  Principal  Assistant 
United  States  Attorney  for  die  District  of  Columbia,  as  Corporation  Counsel  for  the  District 
of  Columbia,  as  Dean  of  the  Howard  University  School  of  Law,  and  as  President  of  the 
District  of  Columbia  Bar,  I  have  been  interviewed  many  scores  of  times  by  representatives 
of  the  Federal  Bureau  of  Investigation,  ABA  Judicial  Evaluation  Committees  and  other 
interested  parties  concerning  nominees  to  the  federal  trial  and  appellate  courts  of  the 
District  of  Columbia.  Based  on  these  experiences,  I  have  had  a  unique  opportunity  over 
the  years  to  observe  the  workings  of  the  judicial  selection  process  and,  incidentally,  to  form 
persona!  views  and  standards  relating  to  judicial  qualifications.  I  am  also  aware  of  the 
sometimes  subjective  nature  of  the  rating  process  and  of  objections  to  an  individuals 
qualifications  based  on  a  perceived  lack  of:  (i)  civil  or  criminal;  or  (ii)  federal  or  local; 
or  (iii)  trial  or  appellate  experience  or,  when  all  else  fails,  of  judicial  temperament. 

Based  on  these  personal  experiences,  and  in  my  opinion,  the  nominee  -  Alexander 
Williams,  Jr.  -  possesses,  in  abundant  measure,  the  experience  and  other  qualifications 
which  suit  him  admirably  for  a  position  as  United  States  District  Judge. 

Conclusion 

As  stated  at  the  outset,  tiie  ABA's  report  served  as  the  impetus  for  this 
investigation.  That  report  failed  to  assess  accurately  and  fairly  the  nominee.  The 
Committee  quickly  identified  the  deficiencies  in  the  ABA  investigation  and  report,  and  acted 
to  correct  the  inaccuracies.  The  Committee  consulted  witii  a  wide  variety  of  people  and 
materials  in  order  to  prepare  an  objective,  fair,  and  accurate  assessment  of  the  nominee's 
qualifications.  The  information  culled  from  these  materials  was  distilled  down  to  the 
present  report.  The  original  sources  and  materials  remain  the  confidential  property  of  the 
NBA,  and  Uius  will  not  be  disclosed  to  the  public.  The  Committee  concludes  tiiat  die 
nominee  has  both  the  depth  and  breadth  of  professional  experience  sufficient  to  place  him 
at  the  top  of  the  legal  profession.  Therefore,  the  Committee  unanimously  concludes  that 
die  nominee  meets  the  Committee's  Well  Qualified  standard. 

On  behalf  of  our  Committee,  we  wish  to  thank  both  the  Attorney  General  and  the 
Committee  on  the  Judiciary  United  States  Senate  for  an  invitation  to  participate  in  the 
nomination  and  confirmation  process  of  Alexander  Williams,  Jr.  to  the  District  Court  of 
the  United  States  for  the  District  of  Maryland. 


Respectfully  yours, 

Charles  T.  Duncan 
Chairman 
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Senator  Feinstein.  Thank  you  very  much,  Mr.  Duncan. 
Now,  we  will  hear  from  Dean  Ramsey.  Dean  Ramsey,  welcome  to 
the  committee. 

STATEMENT  OF  HENRY  RAMSEY 

Mr.  Ramsey.  Thank  you  very  much.  My  remarks,  too,  will  be 
brief  and  abbreviated  in  light  of  the  time  constraints  on  the  com- 
mittee, and  I  am  going  to  limit  my  remarks  to  Mr.  Williams'  per- 
formance at  the  Howard  University  School  of  Law  and  to  the  com- 
ment that  his  writings — at  least  the  comment  by  the  American  Bar 
Association  that  his  writings  are  not  worthy  of  one  who  would  as- 
pire to  be  a  Federal  judge. 

With  respect  to  the  latter  point,  Mr.  Williams'  writings — and  I 
don't  think  he  selected  out  his  most  significant  writings.  He  per- 
haps made  the  mistake  of  sending  to  the  ABA  all  of  the  writings 
that  he  had  done  in  his  life,  at  least  in  his  professional  life  as  a 
lawyer.  So  they  were  all  evaluated,  that  which  he  did  as  a  student, 
as  well  as  those  that  he  did  as  writings  later  in  his  professional 
life. 

I  did  not  want  to  be  the  person  who  evaluated  his  writings,  al- 
though I  chaired  the  Reading  Committee.  Because  I  was  dean  of 
the  Howard  University  School  of  Law  and  a  colleague  of  Alex  Wil- 
liams, my  assumption  is  that  people  would  think  that  I  would  be 
biased  and  that  I  could  not  be  objective.  Therefore,  I  sought  out 
people  that  I  knew  personally  who  did  not  enjoy  Alex  Williams,  but 
enjoyed  national  and  international  reputations  as  legal  scholars  of 
extraordinary  ability. 

I  asked  Charles  J.  Ogletree,  Jr.,  of  the  Harvard  Law  School  to 
review  Mr.  Williams'  writings.  I  asked  Prof.  Al  Alschuler  of  the 
University  of  Chicago.  I  know  Al  Alschuler  has  also  taught  at  the 
University  of  Colorado,  at  the  University  of  Texas,  and  at  the  Uni- 
versity of  Pennsylvania,  and  enjoys  a  national  reputation.  I  do  not 
think  that  there  is  anyone  that  is  familiar  with  legal  education  and 
the  criminal  justice  system  and  constitutional  law  in  the  United 
States  that  does  not  know  the  name  Yale  Kamisar  of  the  Michigan 
faculty. 

Those  are  the  three  people  that  I  selected  and  requested  to  re- 
view and  read  Alex  Williams'  written  works.  Each  person,  after 
reading  all  of  the  works,  came  to  a  conclusion  that  was  signifi- 
cantly different  from  that  held  by  the  ABA  Standing  Committee, 
and  if  you  would  just  bear  with  me,  I  would  ask  that  their  letters 
be  placed  in  the  record. 

Senator  Feinstein.  Without  objection,  they  will  be. 

[The  letters  referred  to  follow:! 
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Me  ctmheu^  e^  G/fv^^mi/iy 


\J';::N  SCHOOL 
Yajle  Kamisar  j^tfSv  Hutchins  Hall 

Clarence  Darrow  Dislinguished  i^^^^  Ann  Arbor,  MI  48109-1215 


University  Professor  W^SM  Tele:  (313)  764-9340 

FAX;  (313)  763-9164 


March  16,    1994 


Dean  Henry  Ramsey,  Jr. 

Howard  University  j 

2900  Van  Ness  Street,  N.W. 

Washington,  D.C.   20008 

Re:   Alexander  Williams,  Jr. 

Dear  Henry: 

In  your  letter  of  February  23,  you  asked  me  whether  the 
quality  of  Mr.  Williams'  writings  (copies  of  which  you  enclosed) 
"indicate  that  he  is  unqualified  for  appointment  to  the  federal 
bench."  I  have  read  the  various  articles  and  book  reviews  you  sent 
me  with  some  care  and  have  no  difficulty  concluding  that  his 
writings  do  not  indicate  he  is  unqualified. 

I  think  Mr.  Williams'  best  piece  (and  it  is  a  good  piece)  is 
his  article.  Constitutional  Reflections  on  California's  Request  for 
Identification  Law.  8  Black  L.J.  177.  This  article  was  written 
shortly  after  the  U.S.  Supreme  Court  heard  oral  argument  in 
Kolender  v.  Lawson.  461  U.S.  352  (1983),  but  some  months  before  the 
Court  handed  down  its  decision  in  that  case. 

At  issue  in  Lawson  was  the  constitutionality  of  a  California 
criminal  statute  which,  as  construed  by  the  California  courts, 
required  a  person  who  "loiters  or  wanders  upon  the  streets  or  from 
place  to  place"  to  provide  "credible  and  reliable  identification" 
to  a  police  officer.  In  addition,  when  requested  to  do  so  by  an 
officer,  such  a  person  had  to  "account  for  his  presence  [to]  the 
extent  that  it  assists  in  providing  credible  and  reliable 
identification. " 

In  his  article  Mr.  Williams  forcefully  and  persuasively 
refutes  the  State  of  California's  arguments  that  (a)  stopping  a 
person  and  requesting  that  he  provide  identification  is  not  a 
"seizure"  within  the  meaning  of  the  Fourth  Amendment;  and  (b)  the 
statute  provides  adequate  notice  to  the  general  public  as  to  its 
requirements.  "[T]he  accosting  of  an  individual  on  the  street  and 
restraining  (however  brief)  his  freedom  to  walk  away  until  reliable 
information  is  provided,"  maintains  Williams,  id.  at  184,  "is  a 
seizure  of  that  person  within  the  purview  of  the  fourth  amendment." 
Moreover,  even  if  the  initial  stop  is  constitutional,  "the 
individual  still  is  arrested  and  ultimately  punished  on  less  than 
probable  cause  where  reliable  identification  is  not  or  cannot  be 
produced."   Id.  at  184-85. 

In  addition  to  his  attack  of  the  statute  on  Fourth  Amendment 
grounds,  Williams  argues  that  the  statute  violates  due  process 
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because  it  is  so  vague  and  indefinite  that  it  fails  to  give 
adequate  notice  of  what  conduct  is  proscribed  and  invites  arbitrary 
and  discriminating  enforcement.  For  example,  asks  Williams,  id.  at 
183:  "Does  the  duty  to  give  reliable  information  require  one  to 
carry  and  produce  identification?  Can  one  'account  for  his 
presence'  without  some  kind  of  physical  evidence  of 
identification?" 

In  Lawson,  a  6-2  majority,  per  O'Connor,  J.,  struck  down  the 
California  statute,  agreeing  with  Williams  that  it  was 
"unconstitutionally  vague  on  its  face  because  it  encourages 
arbitrary  enforcement  by  failing  to  describe  with  sufficient 
particularity  what  a  suspect  must  do  in  order  to  satisfy  [it]." 
461  U.S.  at  361.  Justice  O'Connor  did  not  reach  the  Fourth 
Amendment  issue,  but  Justice  Brennan,  who  wrote  a  concurring 
opinion,  did.  He  agreed  with  Mr.  Williams  that  even  if  the  statute 
were  not  unconstitutionally  vague  it  had  to  be  struck  down  because 
it  violated  the  Fourth  Amendment. 

Included  in  the  batch  of  materials  you  sent  me  are  two  pieces 
by  Mr.  Williams  on  the  death  penalty.  Supporters  of  capital 
punishment  who  read  these  pieces  quickly  will  not  be  pleased.  But 
if  they  read  than  more  carefully  they  will  realize  that  Mr. 
Williams  is  hardly  a  soft-hearted,  mushy-headed  commentator  on  this 
highly  controversial  subject. 

Williams'  Christian  Ethics  and  Capital  Punishment:  A 
Reflection  was  not  written  for  a  law  review,  but  for  The  Journal  of 
Religious  Thought.  This  article  reflects  a  lot  of  hard  work.  Both 
the  Old  Testament  and  the  New  Testament  are  quoted  extensively  and 
discussed  intelligently.  Much  of  what  Williams  says  in  this 
article  finds  support  in  the  speeches  and  writings  of  such  renowned 
opponents  of  capital  punishment  as  Clarence  Darrow,  Thurgood 
Marshall,  Charles  Black,  Hugo  Bedau  and  Welsh  White. 

For  example,  Mr.  Williams  observes  that  opponents  of  the  death 
penalty  "claim  that  with  over  20,000  homicides  committed  each  year 
and  only  300  convicted  [murderers]  receiving  the  death  penalty,  it 
is  clear  that  the  death  penalty  does  not  deter"  (17  J.  Religious 
Thought  62);  that  it  is  indisputable  that  "the  underclass,  the 
poor,  and  the  black  in  the  country  disproportionately  are  the 
hardest  hit  and  most  often  the  target  of  capital  punishment"  (id. 
at  63)  ;  that  "there  have  been  mistakes  in  convictions  throughout 
history  and  the  death  penalty  precludes  the  opportunity  to  rectify 
a  miscarriage  of  justice"  (id.  at  64);  that  "strict  adherence  to 
the  Old  Testament  concept  of  lex  talionis  as  justification  for 
supporting  capital  punishment  is  as  unacceptable  as  the  blind 
implementation  of  New  Testament  principles  of  love,  compassion  and 
forgiveness"  (id.  at  71)  ;  and  that  "the  amount  of  [prosecutor] 
discretion  exercised  in  connection  with  capital  punishment  is 
awesome"  (id.  at  72). 

It  should  be  noted  that  despite  his  doubts  about  the 
desirability  of  the  death  penalty  and  its  efficacy,  at  least  as 
currently  administered  in  this  country,  Mr.  Williams  states 
explicitly  and  emphatically  (Id.  at  74,  76): 

As  a  Christian  who  happens  to  be  elected  State's  Attorney 
for  Prince  George's  County,  Maryland,  I  support  the  death 
penalty  and  intend  to  execute  it  as  part  of  my  sworn  duty. 
The  Maryland  legislature  saw  fit  to  impose  a  penalty  of  death 
in  appropriate  capital  cases,  and  the  Court  of  Appeals  of 
Maryland  and  the  United  States  Supreme  Court  have  determined 
it  to  be  legal  and  within  the  boundaries  of  the  state  and 
federal  constitutions. 

*  *  * 
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****!  personally  believe  that  retribution  is  an 
appropriate  criterion  for  seeking  capital  punishment.  Having 
spoken  to  many  families  of  murdered  victims,  I  am  thoroughly 
convinced  that  a  portion  of  their  grief,  suffering,  and 
resentment  is  curtailed  and  eased  once  they  receive  assurance 
that  the  State  is  seeking  vengeance  by  requesting  capital 
punishment.  Last,  I  believe  that  capital  punishment  is 
appropriate  where  a  reasonable  procedure  is  put  in  place  that 
substantially  minimizes  the  arbitrariness,  caprice,  and 
unfairness  that  has  been  an  inherent  part  of  the  history  of 
America  where  African  Americans  have  been  accused  of  murdering 
whites. 

Mr.  Williams'  other  piece  on  the  subject  of  capital  punishment 
is  his  long  review  in  33  Howard  L.J.  183  (1990)  of  Ian  Gray's  and 
Moira  Stanley's  A  Punishment  in  Search  of  a  Crime;  Americans  Speak 
Out  Against  the  Death  Penalty  (hereinafter  called  Punishment) . 
Although  Williams  is  not  unsympathetic  to  a  number  of  the  arguments 
against  the  death  penalty  made  in  this  book,  he  leaves  no  doubt 
that  he  believes  the  book  is  too  one-sided  (id.  at  187) : 

I  see  a  troubling  amount  of  unreality  [in]  many  of  the 
statements  in  Punishment:  excessive  romanticizing  about  the 
murderer's  rough  life  and  not  enough  sympathy  for  their 

victims.  While  it  is  certainly  true  that  the  lives  of  the 
criminals  are  nothing  to  be  envied,  it  is  also  true  that  many 
of  them  never  express  regret  for  the  heinous  crimes  they 
commit,  or  feel  the  slightest  sympathy  for  the  victim  or  their 
families. 

Scharlette  Holdman  states  that  her  motivation  for 
actively  opposing  the  death  penalty  "comes  from  the  mothers  of 
those  poor  people  on  death  row.  In  the  long  run  I  think  their 
stories  are  the  most  compelling  of  all  because  the  injury  that 
we  have  inflicted  on  these  women  is  not  equalled."  Really? 
Not  equalled  even  by  the  suffering  of  the  mother  of  the 
innocent  victim? 


I  do  have  some  problems  with  a  casenote  that  Mr.  Williams 
wrote  a  long  time  ago.  The  Use  of  Inadmissible  Evidence  to  Impeach 
the  Credibilitv  of  Defendant -Witness.  17  Howard  L.J.  456  (1972),  a 
criticism  of  Harris  v.  New  York.  401  U.S.  222  (1971).  Although  one 
can  make  a  plausible  argument  that  language  in  the  Miranda  opinion 
itself  prohibits  the  use  of  inadmissible  statements  for  impeachment 
purposes,  I  do  not  believe  this  point  is  nearly  as  clear  as  Mr. 
Williams  seems  to  think.  Another  matter:  at  one  point  in  this 
casenote,  Mr.  Williams  states  that  "[t]he  rationale  for  excluding 
illegally  obtained  statements  as  evidence  and  for  use  by  the 
prosecution  in  its  case  in  chief  is  that  such  statements  lack 
veracity."  Id.  at  462  (emphasis  added).  I  think  not.  This  was 
the  original  rationale  for  excluding  "coerced"  or  "involuntary" 
statements,  but  statements  that  are  inadmissible  for  other  reasons 
(e.g.  obtained  in  violation  of  Miranda  or  in  violation  of  the 
McNabb-Mullory  rule)  may  be  quite  reliable.  The  rationale  for 
excluding  this  second  group  of  statements  is  removing  or  reducing 
the  police  incentive  to  violate  the  law  and  preventing  the  courts 
from  "ratifying"  or  "affirming"  the  police  misconduct.  But  a  page 
later  Mr.  Williams,  in  effect,  corrects  himself: 

The  strongest  argument  against  using  evidence  obtained 
unlawfully  is  that  it  undermines  respect  not  only  for  the 
courts  themselves  but  for  the  law  of  which  the  courts  are 
custodians.  When  courts  admit  evidence  by  unlawful  police 
conduct  they  lend  color  and  countenance  to  lawlessness.  They 
become  in  a  real  sense,  accomplices  in  crime. 
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It  should  be  pointed  out  that  the  main  themes  of  this  casenote 
are  quite  sound:  Harris  does  mark  a  cutting  back  of  Miranda;  it 
does  furnish  the  police  an  incentive  to  violate  the  Miranda  rule; 
by  "storing  away"  inadmissible  statements  to  use  if  the  defendant 
takes  the  stand  the  government  may  keep  the  defendant  off  the  stand 
entirely. 

Moreover,  it  should  be  remembered  that  Mr.  Williams  wrote  this 
casenote  when  he  was  only  a  second-year  student.  The  casenote 
would  have  benefited  quite  a  bit  from  a  tiaht  editina  iob  bv  a 
senior  law  student.  But  overall  it  is  not  a  bad  piece  of  work  for 
a  student -writer. 

Many  lawyers  become  federal  judges  (and  good  ones)  who  did  not 
have  the  grades  in  law  school  to  "make  law  review."  There  is 
little  or  no  reason  to  believe  that  if  these  judges  had  had  the 
opportunity  to  write  a  casenote  in  their  law  student  days  they 
would  have  done  any  better  than  Mr.  Williams  did  or  even  as  well. 
Besides  the  question  is  not  how  good  a  law  student  Mr.  Williams  was 
in  1972  but  how  good  a  lawyer  he  is  in  1994. 

All  the  best. 

Sincerely, 
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HARVARD  LAW  SCHOOL 


Charles  J.  Ogletree.Jr. 

Professor  of  Law 

Director 
Criminni  JMstue  InsUtutf 
Trial  Advocacy  Workshop 


208  Griswold  HaU 

Cambridge,  Massachusetts  02138 

Tel.  (617)495-5097 

Fax.  (617)  496-3936 

Fax.  (617)  495-1110 


March  15,  1994 


The  Honorable  Henry  Ramsey,  Jr. 
Dean,  Howard  University  School  of  Law 
2900  Van  Ness  Street,  N.W. 
Washington,  D.C.  20008 

Dear  Henry: 

I  am  responcjing  to  your  letter  of  February  28,  1994  requesting  that  I  review  articles  written 
by  Alexander  Williams,  a  candidate  for  the  federal  bench. 

As  you  stated  in  your  letter,  the  American  Bar  Association  committee  responsible  for 
evaluating  Mr.  Williams'  qualifications  for  appointment  as  a  federal  district  court  judge 
concluded  by  a  split  vote  (12  to  15)  that  he  was  unqualified.    You  have  asked  me  to  review 
his  writings  to  determine  whether  they  "evince  a  lack  of  qualification"  for  an  appointment  to 
the  federal  district  court. 

I  understand  you  are  not  asking  me  to  comment  on  whether  his  writings  would  qualify  him 
for  appointment  to  the  Harvard  Law  School  faculty  or  to  a  law  chool  faculty,  but  more 
pertinently,  whether  they  are  disqualifying  for  an  appointment  to  the  federal  bench. 

The  articles  that  1  have  reviewed  all,  written  by  Alexander  Williams,  are  as  follows; 

1.  "Christian  Ethics  and  Capital  Punishment:    A  Reflection."  Vol.  49.  The  Journal  of 
Religious  Thought,  p.  59. 

2.  "Court-Ordered  Prison  Reform  -  An  Argument  for  Restraint." 

3.  "The  Federal  Parole  System:    A  Constitutional  Analysis,"    Vol.  17,  Howard  Law  Journal 
894  (1973). 

4.  "Criminal  Law:   The  Use  of  Inadmissible  Evidence  to  Impeach  the  Credibility  of 
Defendant-Witness:    Harris  v.  New  York.  401  U.S.  222  (1971)  Vol.  17  Howard  Law 
Journal  456. 


5.  "The  Impact  of  Rule  48  upon  the  Black  Student  Athlete:    A  Comment,"  Vol.  52  Journal 
of  Negro  Education  362  (1983). 

6.  "Constitutional  Reflections  on  California's  Request  for  Identification  Law,"  Vol.  VIII, 
Black  Law  Journal  177 

7.  Book  Review,  Vol.  27  Howard  Law  Journal,  p.  1075  (1983) 

8.  "Forward,"  Vol.  28  Howard  Law  Journal  943  (1985) 
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9.  Book  Review,  Vol.  33,  Howard  Law  Journal  183  (1990) 

10.  "The  Court's  Dilemma:    Maintaining  the  Equilibrium  between  the  Judication  and  the 
Moral  Order,"  Howard  University  The  Academic  Affairs  Bulletin.  Vol.  V,  p.  6  (1981). 

11.  "The  New  Patrol  for  the  Accused:   State  Constitutions  as  a  Buffer  Against 
Retrenchment,"  Vol.  26  Howard  Law  Journal  1307  (1983). 

For  example,  in  these  articles,  Mr.  Williams  focuses  on  issues  of  general  constitutional 
analysis,  as  well  as  more  specific  concerns  about  criminal  law,  criminal  procedure  and 
professional  responsibility.    My  analysis  of  Mr.  Williams'  writings  lead  me  to  the  conclusion 
that,  on  the  basis  of  style,  substantive  content  and  persuasiveness,  they  do  not  "evince  a  lack 
of  qualification"  for  an  appointment  for  the  federal  district  court. 

It  is  important  to  note  that  Mr.  Williams  has  published  quite  extensively,  although  most  of 
his  articles  appear  in  the  Howard  Law  Journal.    He  is  also  published  in  other  forums  that 
allow  his  writings  to  be  read  by  a  broad  audience.    It  is  also  clear  that  Mr.  Williams  is 
acutely  aware  of  the  intended  audience  and  addresses  issues  of  concern  to  practitioners,  law 
students,  and  academics. 

Admittedly,  there  are  grounds  to  criticize  some  of  Mr.  Williams  writings.   For  example,  his 
article,  "The  Federal  Parole  System:    A  Constitutional  Analysis,"'  offers  a  powerful  critique 
of  the  failings  of  the  federal  parole  system  and  identifies  case  law  to  support  his  thesis.    It  is 
worth  noting  that  this  article  was  written  while  Mr.  Williams  served  as  a  student  member  of 
the  Editorial  Board  of  the  Howard  Law  Journal.    As  a  student  note,  Mr.  Williams'  article 
defends  the  thesis  that  he  proposes.    However,  I  would  prefer  to  see  a  more  balanced 
approach  to  the  issues  including  reflection  of  the  purposes  of  the  parole  board,  and  in  fact, 
how  many  of  those  purposes  were  being  met.    Moreover,  given  the  deficiency  of  the  existing 
federal  parole  system,  it  would  have  been  helpful  to  focus  on  alternatives.    Among  the 
alternatives  that  could  have  been  considered  would  be  more  reflection  on  judicial 
responsibility  to  impose  and  monitor  sentences  or  a  system  that  proposes  truth  in  sentencing. 

In  any  respect,  the  deficiencies  of  the  parole  board  are  not  necessarily  of  their  own  making 
and  could  be  resolved  by  requiring  greater  judicial  or  executive  responsibility.  Despite  my 
critique  of  Mr.  Williams'  note,  I  do  not  find  it  disqualifying. 

Additionally,  Mr.  Williams'  article,  "The  Impact  of  Rule  48  upon  the  Black  Student  Athlete: 
A  Comment,"^  offers  a  sobering  analysis  of  the  impact  of  Rule  48  on  minority  athletes.   The 
rule,  in  essence,  attempts  to  establish  greater  academic  preparation  and  minimum  academic 
performance  standards  for  student  athletes.   The  concern,  particularly  as  expressed  by  black 
college  coaches,  is  that  such  a  rule  will  have  a  disproportionate  impact  on  minority  athletes 
and  deprive  them  of  the  opportunity  to  pursue  higher  education.    Criticizing  the  purposes  in 
support  of  Rule  48,  Mr.  Williams  identifies  some  of  the  obvious  dilemmas  and  disparities: 
"First,  why  use  the  average  score  for  blacks  lest  there  be  some  implication  that  blacks  are 
the  main  target  of  Rule  48?   Second,  the  use  of  the  most  recent  scores  seems  to  be  based  on 
the  assumption  that  the  particular  figure  will  stabilize  and  remain  the  average.    That 
assumption  is  illogical  in  light  of  the  obvious  fluctuation  and  scores  from  year  to  year  - 
among  both  black  and  white  students;  and  there  is  no  basis  for  the  assumption  of  stability 
merely  because  the  average  score  for  blacks  has  steadily  increased  while  the  average  for 
white  students  has  decreased.    Any  increase/decrease  has  been  minute  and  minimal:   and  the 
recent  average  totals  are  by  no  means  near  equivalency."^ 


'   17  Howard  Law  Review  894  (1973). 

'   Vol.  52  Journal  of  Negro  Education  362  (1983) 

'   Id  at  368. 
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Mr.  Williams  goes  on  to  discuss  the  fact  that  racial  disparity  in  test  scores,  the  history  of 
racial  disparity,  directly  traceable  to  racial,  cultural  and  economic  factors,  and  the 
arbitrariness  of  the  academic  standards  will  have  a  disparate  and  negative  impact  on  minority 
athletes.    The  arguments  that  Mr.  Williams  makes  in  this  article  are  persuasive  and  sobering. 
In  fact,  the  concerns  that  he  raised  in  1983  have  come  to  fruition.    Indeed,  black  college 
coaches  are  currently  considering  a  boycott  of  college  athletes  to  demonstrate  the  impact  of 
Rule  48  in  its  progeny. 

While  it  would  have  been  useful  for  Mr.  Williams  to  discuss  other  issues  about  diversity, 
including  the  impact  of  cases  like  Board  of  California  v.  Bakke.  I  think  that  his  treatment  is 
balanced  and  probative. 

In  his  article  critiquing  Supreme  Court  opinions,  "The  New  Patrol  for  the  Accused:    State 
Constitutions  as  a  Buffer  Against  Retrenchment,'"*  Mr.  Williams  critiques  recent  Supreme 
Court  cases  and  criticizes  the  Court's  conservative  trend  on  procedural  protections  of 
defendants  in  criminal  cases.    Mr.  Williams  praises  the  work  of  the  Warren  court  and 
condemns  the  work  of  the  Burger  court.    Rather  than  simply  critiquing  the  cases  and  offering 
a  predictable  liberal  view  of  procedure,  Mr.  Williams  proposes  a  reasonable  remedy:    pursue 
more  state  constitutional  claims  and  avoid  federal  jurisdiction. 

In  making  his  points,  he  discusses  a  series  of  important  Warren  court  criminal  procedure 
decisions  and  the  erosion  of  the  protection  of  those  decisions  by  the  Burger  court.    The  scope 
of  the  article  was  quite  broad,  covering  cases  involving  Fourth,  Fifth,  Sixth  and  Eighth 
Amendment  issues.    Each  and  every  case  could  be  discussed  with  greater  detail  and 
implications  presented  in  less  pessimistic  terms.    His  approach  does  not  detract  from  the 
comprehensive  nature  of  the  endeavor.    Obviously,  unhappy  with  the  Burger  Courts  approach 
to  criminal  procedure  issues,  Mr.  Williams  asserts:    "The  Burger  Court  notwithstanding, 
there  has  been  great  celerity  the  past  few  years  toward  greater  reliance  on  state  constitutions, 
both  as  a  barrier  against  retrenchment  as  well  as  the  fostering  of  even  greater  protections  for 
the  accused.    In  spite  of  analogous  constitutional  provisions  between  the  United  States 
Constitution  and  similar  state  constitutional  guarantees,  multifariousness  characterizes 
many."' 

While  the  language  that  Mr.  Williams  uses  is  frequently  (and  unnecessarily)  verbose  and  the 
potential  harms  from  the  Burger  Court  exaggerated,  this  does  not  seriously  detract  from  an 
overall  analysis  of  the  erosion  of  the  protection  of  the  Bill  of  Rights  during  the  Burger  Court 
era.    It  is  consistent  with  similar  positions  taken  by  scholars  who  regretted  the  Burger 
Court's  impact  on  criminal  procedure. 

In  other  articles  drafted  by  Mr.  Williams,  he  offers  straight-forward  critiques  of  legal 
principles  and  offers  preliminary  remedies  or  solutions.    While  much  more  opportunities  for 
critique  could  be  pursued,  I  do  not  find  that  Mr.  Williams'  work  is  disqualifying. 

It  has  been  a  pleasure  to  read  and  comment  on  Mr.  Williams'  legal  writings  and  I  wish  him 

well. 


Sincerely, 


Charles 


*  26  Howard  Law  Review  1307  (1983) 

*  Id  at  1321. 
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Tuesday,  March  1, 1994 


Dean  Henry  Ramsey,  Jr.  / 

Howard  University  School  of  Law 
2900  Van  Ness  Street,  N.W. 
Washington,  DC  20008 

Dear  Henry. 

As  you  requested,  I  reviewed  several  articles  by  Alexander  Williams,  Jr.  I 
am  truly  surprised  that  anyone  has  cited  these  articles  as  evidence  that  Mr. 
Williams  is  "imqualified"  for  the  federal  bench.   My  own  view  is  very  much  to 
the  contrary. 

Mr.  Williams'  support  for  the  death  penalty  in  some  drcimistances  and 
his  criticism  of  lower  federal  court  rulings  supportive  of  prisoners'  rights  differ 
significantly  from  my  own  views.  Nevertheless,  the  articles  reveal  a  capable 
scholar  struggling  faithfully  and  forthrighdy  with  truly  difficult  issues.  The 
impression  conveyed  by  these  writings  is  of  a  sensitive,  decent,  balanced, 
thoughtful,  and  caring  professional.  I  would  be  pleased  to  entrust  any  case  of 
mine  to  Mr.  Williams's  judgment. 

Sincerely  yours. 
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Mr.  Ramsey.  I  want  to  read  some  brief  comments  from  each  let- 
ter to  give  you  a  tone  and  a  flavor  of  what  was  said,  and  it  is  im- 
portant because  these  were  not  people  who  were  asked  to  write  a 
sweetheart  letter  about  or  to  Alex  Williams.  They  were  asked  to 
make  an  objective  evaluation  of  his  work. 

Charles  Ogletree,  who  is  an  African-American,  said. 

While  the  language  that  Mr.  Williams  uses  is  frequently  (and  unnecessarily)  ver- 
bose and  the  potential  harms  from  the  Burger  Court  exaggerated,  this  does  not  seri- 
ously detract  from  an  overall  analysis  of  the  erosion  of  the  protection  of  the  Bill  of 
Rights  during  the  Burger  Court  era.  It  is  consistent  with  similar  positions  taken  by 
scholars  who  regretted  the  Burger  Court's  impact  on  criminal  procedure. 

In  other  articles  drafted  by  Mr.  Williams,  he  offers  straight-forward  critiques  of 
legal  principles  and  offers  preliminary  remedies  or  solutions.  While  much  more  op- 
portunities for  critique  could  be  pursued,  I  do  not  find  that  Mr.  Williams'  work  is 
disqualifying. 

Prof.  Al  Alschuler  says, 

Mr.  Williams'  support  for  the  death  penalty  in  some  circumstances  and  his  criti- 
cism of  lower  Federal  court  rulings  supportive  of  prisoners'  rights  differ  significantly 
from  my  own  views.  Nevertheless,  the  articles  reveal  a  capable  scholar  struggling 
faithfully  and  forthrightly  with  truly  difficult  issues.  The  impression  conveyed  by 
these  writings  is  of  a  sensitive,  decent,  balanced,  thoughtful,  and  caring  profes- 
sional. I  would  be  pleased  to  entrust  any  case  of  mine  to  Mr.  Williams'  judgment. 

Finally,  Yale  Kamisar  had  the  following  to  say. 

It  should  be  pointed  out  that  the  main  themes  of  this  casenote  are  quite  sound. 
Harris  does  mark  a  cutting  back  of  Miranda;  it  does  furnish  the  police  an  incentive 
to  violate  the  Miranda  rule;  by  "storing  away"  inadmissible  statements  to  use  if  the 
defendant  takes  the  stand  the  government  may  keep  the  defendant  off  the  stand  en- 
tirely. 

Moreover,  it  should  be  remembered  that  Mr.  Williams  wrote  this  casenote  when 
he  was  only  a  second-year  student.  The  casenote  would  have  benefited  quite  a  bit 
from  a  tight  editing  job  by  a  senior  law  student.  But  overall  it  is  not  a  bad  piece 
of  work  for  a  student- writer. 

Many  lawyers  become  federal  judges  (and  good  ones)  who  did  not  have  the  grades 
in  law  school  to  "make  law  review."  There  is  little  or  no  reason  to  believe  that  if 
these  judges  had  had  the  opportunity  to  write  a  casenote  in  their  law  student  days 
they  would  have  done  any  better  than  Mr.  Williams  did  or  even  as  well.  Besides 
the  question  is  not  how  good  a  law  student  was  in  1972  but  how  good  a  lawyer  he 
is  in  1994. 

I  also  want  to  say  that  Mr.  Williams  teaches  courses  at  the  How- 
ard University  School  of  Law  and  students  have  consistently  found 
him  to  be  one  of  the  outstanding  teachers  at  the  school  and  a  per- 
son of  outstanding  legal  talent  and  great  intellect.  If  you  will  just 
allow  me  to  read  a  couple  of  quotes  from  the  latest  evaluations,  one 
is  in  the  course  that  he  taught  on  business  organizations  in  the  fall 
of  1993,  and  I  just  picked  these  at  random. 

This  gentleman  is  clearly  committed  to  education.  His  attitude  is  stimulating  and 
inspiring.  He  is  truly  the  embodiment  of  the  consummate  legal  professional.  It  was 
very  helpful  that  he  presented  himself  in  the  course  in  this  way.  It  made  getting 
up  at  6  a.m.  worthwhile. 

"Instructor's  attitude  was  fair,  emphatic  when  necessary,  and 
considerate."  This  is  in  a  course  on  public  ethics  law.  "Teaching 
skills,  A;  knowledgeability,  A;  organization,  ditto.  Subject  was  en- 
gaging, materials  well  organized  and  thoughtfully  compiled,  discus- 
sion lively  and  almost  always  thoughtful." 

Another  student:  "Top  of  the  line,  excellent  with  regard  to  all  of 
the  above;  fascinating.  All  seminars  should  be  so."  Finally,  "Profes- 
sor Williams  is  very  knowledgeable  about  the  subject  and  makes  it 
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interesting.  Professor  is  a  consummate  professional.  He  knows  his 
stuff  and  cares  about  the  subject." 

I  sat  for  10  years  as  a  superior  court  judge  in  the  State  of  Cali- 
fornia. I  taught  for  10  years  at  the  University  of  California  at 
Berkeley  School  of  Law,  and  I  was  a  practicing  lawyer  for  10  years 
in  the  San  Francisco  Bay  area.  I  remain,  I  am  proud  to  say,  a  resi- 
dent of  the  State  of  California. 

Senator  Feinstein.  Smart  man.  [Laughter.] 

Mr.  Ramsey.  I  have  got  great  Senators,  too. 

So  I  know  a  little  bit  about  what  it  takes  to  be  a  trial  judge,  and 
the  discussion  that  has  occurred  this  morning  focused  on  the  fact 
that  Alex  Williams,  as  a  prosecutor,  had  a  lot  of  supervisory  and 
managerial  experience,  as  opposed  to  trial  experience.  I  want  to 
urge  this  committee  that  you  consider  that  all  to  his  benefit. 

As  a  trial  judge,  much  of  what  a  judge  does  is  not  call  balls  and 
strikes  on  evidentiary  objections,  but  manages  trials  and  manages 
cases  and  manages  the  lawyers  who  appear  in  those  cases  and 
manages  his  or  her  staff  to  make  sure  that  calendars  are  moved 
expeditiously  and  that  cases  are  tried  properly  and  that  proper  at- 
tention is  paid  to  the  various  elements  in  the  case. 

Lawyers  too  often  do  not  know  how  important  it  is  for  a  trial 
judge  to  be  a  good  manager.  In  my  judgment,  and  based  on  my  10 
years  of  experience  in  the  courts  and  as  a  member  of  the  Judicial 
Council  of  the  State  of  California  and  as  the  presiding  judge  of  the 
Alameda  County  Superior  Court,  there  is  no  characteristic  or  qual- 
ity that  a  trial  judge  needs  more  of  than  the  ability  to  be  a  good 
manager  and  a  good  supervisor,  and  so  I  hope  that  that  is  not  over- 
looked. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  FEINSTEIN.  Thank  you  very  much,  gentlemen.  Dean 
Ramsey  and  Mr.  Duncan,  let  me  ask  you  both  this  question.  In 
your  association  with  Mr.  Williams,  have  you  ever  had  cause  or 
reason  to  doubt  his  candor,  his  credibility,  or  his  judgment? 

Mr.  Duncan.  I  have  had  none.  I,  too,  was  once  dean  of  the  How- 
ard Law  School,  and  I  left  there  in  1978  and  Mr.  Williams  came 
a  little  after  that.  I  have  known  him  since  that  time  and  I  have 
followed  his  career  as  a  citizen  as  he  has  served  as  Prince  Georges 
County  attorney,  and  I  have  seen  him  and  I  have  talked  with  him 
from  time  to  time  at  professional  meetings  and  associations.  I  have 
had  no  reason  whatever  to  doubt  his  candor  and  his  credibility,  and 
indeed  I  would  vouch  for  it. 

Mr.  Ramsey.  I  have  had  no  reason  to  doubt  it,  and  I  would  add 
that  Alex  Williams  came  to  our  faculty  and  said  that  he  wanted  a 
course  developed  with  respect  to  integrity  and  ethics  in  the  holding 
of  public  office;  that  this  was  a  subject  about  which  he  had  a  great 
interest  and  about  which  he  was  tremendously  concerned  because 
he  thought  that  our  law  schools  in  America  were  not  paying  suffi- 
cient attention  to  this  question. 

Therefore,  the  course  that  is  now  offered  at  Howard  in  public 
ethics  law  is  a  course  that  was  suggested  by  Alex  Williams,  and  the 
faculty  felt  that  there  would  be  no  one  better  qualified  to  teach  the 
course  in  its  first  offering  than  Alex  Williams. 
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Senator  Feinstein.  Thank  you  very  much.  Are  there  any  other 
comments  either  of  you  gentlemen  care  to  make? 

Mr.  Ramsey.  I  have  one  question.  I  want  to  know  to  whom  do 
I  offer  these  letters  that  I  want  in  the  record. 

Senator  FEINSTEIN.  The  staff  will  take  them  right  now. 

Mr.  Ramsey.  Thank  you  very  much. 

Senator  Feinstein.  Thank  you  very  much,  gentlemen. 

Mr.  Duncan.  Thank  you,  Madam  Chair. 

There  being  no  further  testimony  to  come  before  this  committee, 
the  committee  is  adjourned.  Thank  you  all. 

[Whereupon,  at  12:45  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


UNITED  STATES  SENATE 
QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 


I.    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  fonner  names  used). 
Alexander  Williams,  Jr. 

2.  Address:  List  current  place  of  residence  and  office  address  (es). 
Office: 

Office  of  the  State's  Attorney  for  Prince  George's  County,  Maryland 
Court  House,  Room  349-M 
Upper  Marlboro,  MD  20772 

Home: 

6425  Forest  Drive 
Cheverly,  MD  20785 

3.  Date  and  place  of  birth. 

May  8,  1948 
Washington,  DC 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List 
spouse's  occupation,  employer's  name  and  business  address(es). 

Married  -  December  19,  1975 

Joyce  Elizjabeth  (Fields)  Williams,  President  (1983-Present) 

First  Adventure  Early  Learning  Center,  Inc. 

Cheverly,  MD  20785 

(Also,  Mrs.  Williams  is  currently  Director  of  the  proposed  Childcare 

Center  for  the  Library  of  Congress.) 
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Education:  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates  degrees  were 
granted. 

Howard  University 

Washington,  DC 

September  1966-1970 

Awarded  Bachelor  of  Arts  in  Government 

Howard  University  School  of  Law 

Washington,  DC 

September  1970-1973 

Awarded  Juris  Doctorate  Degree  -  Cum  Laude 

Temple  University,  Philadelphia,  PA.  I  am  on  leave  from  that 
institution  at  the  present  time,  but  have  completed  the  requirements 
for  a  Masters  of  Arts  Degree  in  Ethics.  (August  1991  to  Present) 

Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises,  partnerships, 
institutions  and  organizations,  nonprofit  or  otherwise  including  finns, 
with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

Law  Offices  ofL.  David  Fitter 
Law  Clerk 

Upper  Marlboro,  MD 
Spring,  1972 

Prosecuting  Attorney  for  King  County,  Seattle,  Washington 
Summer,  1972 

State's  Attorney's  Office  for  Prince  George's  County,  Maryland 

Intent 

January-July,  1973 
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The  Honorable  James  H.  Taylor 

Circuit  Couii,  Prince  George's  County,  Maryland 

Law  Clerk 

August,  1973-1974 

Law  Offices  of  Alexander  Williams,  Jr. 
Ilyattsville  and  Beltsville,  Maryland 
1974-1986 

Prince  George's  County  Government 
Juvenile  Master  for  Prince  George's  County 
July  1976-January  1977  (Part-time  Position) 

State  of  Maryland 

Assistant  Public  Defender  for  Prince  George's  County,  Maryland 

1977-1978 

(Also  maintained  a  part-time  civil  practice  in  Hyatt sville,  Maryland, 

while  serving  as  an  Assistant  Public  Defender.) 

General  Counsel  to  Two  Incorporated  Municipalities 
Town  ofFairmount  Heights,  1975-1986 
Town  ofGlenarden,  1980-1986 

Howard  University  School  of  Law 
Professor,  Adjunct  Professor  of  Law 
1978-Present 

Appointed  Commissioner 

Human  Relations  Commission  for  Prince  George's  County 

1978 

Commissioner  of  the  Commission  on  Medical  Discipline  of  Maryland 
(Appointed  by  Governor  Hughes  1980-1985) 

Commissioner  with  the  Washington  Suburban  Sanitary  Commission 
1983 
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Presently,  J  am  the  Elected  State's  Attorney  for  Prince  George's 
County.   (1987-Present) 

7.  Military  Service:  Have  you  had  any  military  sendee?  If  so,  give 
particulars,  including  the  dates,  branch  ofsei-vice,  rank  or  rate,  serial 
number  and  type  of  discharge  received. 

None. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honoraiy 
degrees,  and  honorary  society  memberships  that  you  believe  would  be 
of  interest  to  the  Committee. 

Founding  Member  of  the  Howard  Law  School 
500  Club,  Endowment  Fund,  1991 

Syracuse  University 
NEH  Fellowship  1979 

Distinguished  Alumni  Citation 

Presented  by  the  National  Association  for  Equal  Opportunity  in 

Higher  Education,  1988 

The  Prince  George's  County  Public  High  School  Piincipals'  (Leader 
of  Leaders)  Award,  1991 

Distinguished  Service  Award,  Presented  by  the  Board  of  Trustees, 
Howard  University,  1987 

Outstanding  Alumnus,  Rough  Rider  Image  Award  Presented  by 
Theodore  Roosevelt  Senior  High  School,  Washington,  DC  1987 

Lead  Articles,  Editor,  Howard  Law  Review 
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P.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member 
and  give  the  titles  and  dates  of  any  offices  which  you  have  held  in  such 
groups. 

Prince  George's  County  Bar  Association 
Member,  1974 

Prince  George's  County  Bar  Association,   (Member  of  Board  of 
Directors),  19S0-1981 

Maryland  State  Bar  Association 

American  Bar  Association 

Legal  Education  and  Admission  to  the  Bar  Section 

J.  Franklyn  Bourne  Bar  Association 
Founder  and  First  President,  1977 

National  Bar  Association 
Lifetime  Member 

District  of  Columbia  Bar  Association 
1974 

Member,  Merit  Selection  Panel  to  Select  United  States  Magistrate, 
1985 

Member,  Standing  Committee  on  Rules  of  Procedure  and  Practice  - 
Maryland  Court  of  Appeals,  1984-1986 
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10.  Other:  Memberships:  List  all  organizations  to  which  you  belong  that 
are  active  in  lobbying  before  public  bodies.  Please  list  all  other 
organizations  to  which  you  belong. 

Lobbying:  None 

Other  Organizations: 

American  Heart  Association  (Southern  Maryland  Division) 
President,  1991 

National  Forum  of  State  Leaders 
1987,  Parliamentarian 

Member  of  the  Board  of  Deacons  and  Associate  Pastor 
Walker  Memorial  Baptist  Church 

Alliance  of  Black  Elected  Officials 
Founder,  Former  Chairman,  1990-1992 

Member  of  Board  of  Directors,  Currently  Vice  President 
Maryland  State's  Attorneys*  Association  (MSAA) 
(1987-Present)  —/ . 

Member  of  the  Northern  Forum  of  Concerned  Citizens 
of  Prince  George's  County,  Maryland 

Member,  Masons  Lodge  BeeHive  1/66 
Charles  County,  Maryland 

Member  of  Board  of  Directors  of  the  Greater  Laurel-Beltsvilte 
HospUalfor  2  years  (1985-1987) 
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}].  Court  Admission:  List  all  courts  in  which  you  have  been  admiiied  to 
practice,  with  dales  of  admission  and  lapses  of  any  such  memberships 
lapsed.  Please  explain  the  reason  for  any  lapse  of  membership.  Give 
the  same  information  for  administrative  bodies  which  require  special 
admission  to  practice. 

Court  of  Appeals  of  Maryland 
December,  1973 

District  of  Columbia  Court  of  Appeals 
July,  1974 

United  States  District  Court  for  the  District  of  Maryland 
Aptil,  1974 

United  States  Disttict  Court  for  the  Distiict  of  Columbia 
September,  1974 

United  States  Court  of  Appeals  for  the  District  of  Columbia 
October,  1974 

Supreme  Court  of  the  United  States 
October,  1977 
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12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books, 
articles,  reports,  or  other  published  material  you  have  written  or 
edited.  Please  supply  one  copy  of  all  published  material  not  readily 
available  to  the  Committee.  Also,  please  supply  a  copy  of  all  .'speeches 
by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Christian  Ethics  and  Capital  Punishment:  A  Reflection.   The  Journal 
of  Religious  Tliought,  Vol.  49,  Number  1,  Smmner-Fall,  1992. 


Court-Ordered  Prison  Reform—An  Argument  for  Restraint.  Howard 
Law  Journal,  Vol.  34,  Number  1  (1991). 

Book  Review:  Ian  Gray  &  Moira  Stanley,  A  Punishment  in  Search  of 
a  Crime:  Americans  Speak  Out  Against  the  Death  Penalty.  Howard 
Law  Journal,  Vol.  33,  Number  1,  Howard  School  of  Law  (1990). 
Forward,  Special  Edition  of  Howard  Law  Journal  on  Exclusionary 
Rule,  Vol.  28,  Number  4,  1985. 

Book  Review,  Uniform  Rules  of  Criminal  Procedure  for  All  Courts, 
Howard  Law  Journal,  Vol.  27,  Number  3,  1984. 

Comment:  'Constitutional  Reflections  of  California's  Request  For 
Identification  Law, '  8  Black  Law  Journal  177  (1983). 

The  New  Patrol  for  the  Accused:  State  Constitutions  as  a  Buffer 
Against  Retrenchment,  Howard  Law  Journal,  Vol.  26,  Number  4, 
1983. 

New  Hurdles  in  Eligibility  to  College  Athletes  and  Education:  Rule  48 
and  Its  Impact  Upon  the  Black  Athlete,  Journal  of  Negro  Education, 
1983.    Vol.  52,  Number  3,  p.  362,  Summer  1983. 
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,  Court 's  Dilemma:  Maintaining  the  Equilibrium  Between  Adjudication 
and  the  Moral  Order,  the  Academic  Affcurs  Bulletin,  Vol.  V,  Number 
1.  p.  6  (April,  1981). 

Comment:  An  Alternative  to  the  United  States  Constitution  in  the 
Area  of  Criminal  Procedure:  To  Wit:  State  Constitutions,  Analysis 
and  Perspective,  The  Barrister  Newspaper.   Fall  1979. 

The  Federal  Parole  System:  A  Constitutional  Analysis,  17  Howard 
Law  Journal  894  (1973). 

Criminal  Law  -  The  Use  of  Inadmissible  Evidence  to  Impeach  the 
Credibility  of  Defendant  -  Witnesses:  Harris  v.  New  York.  401  U.S. 
222  (1971);  17  Howard  Law  Journal  456  (1972). 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your 
last  physical  examiruuion. 

My  present  state  of  health  is  excellent.  My  most  recent  examination 
occurred  on  June  25,  1993,  in  connection  with  this  pending 
nomination  process. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have 
held,  whether  such  position  was  elected  or  appointed,  and  a  description 
of  the  jurisdiction  of  each  such  court. 

I  have  served  in  a  quasi-judicial  office.  I  was  a  substitute  Master  for 
Prince  George's  County  for  about  9  months,  until  that  part-time 
position  ended  and  turned  in  to  a  full-time  Masters*  position.  The 
jurisdiction  of  that  particular  position  was  over  all  Juvenile  matters 
including  deciding  hearings  on  the  merits  and  waiver  hearings.  That 
was  an  appointed  position  by  the  Circuit  Court  Judges  of  Prince 
George's  County,  Maryland. 
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15.  ^Citations:  If  you  are  or  have  been  a  judge,  provide:   (1)  citations  for 

the  ten  most  significant  opinions  you  have  written;  (2)  a  short  suimnary 
of  and  citations  for  all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of 
the  opinions  listed  were  not  officially  reported,  please  provide  copies 
of  the  opinions. 

None. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held, 
other  than  judicial  offices,  including  the  terms  of  service  and  whether 
such  positions  were  elected  or  appointed.  State  (chronologically)  any 
unsuccessful  candidacies  for  elective  public  office. 

Appointed  Commissioner 

Human  Relations  Commission  for  Prince  George's  County 

1978-1981 

Commissioner  of  the  Maryland  Commission  on  Medical  Discipline; 
(Appointed  by  Governor  Hughes  1980-1985) 

Commissioner  with  the  Washington  Suburban  Sanitary  Commission 
1983-1987;  (Chairman  1986-87) 

Office  of  the  State's  Attorney  for  Prince  George's  County 
Elected  1987-Present 

I  am  presently  serving  as  the  State's  Attorney  for  Prince  George's 
County,  Maryland,  and  I  am  presently  in  my  third  year  of  my  second 
four  year  term  which  ends  January  1,  1995. 

Maryland  Handgun  Roster  Board  - 1993.  (I  am  the  Maryland  State  *s 
Attorneys'  Association  Representative  on  the  Board.) 
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In  1992,  1  was  a  candidate  for  the  new  fourth  Congressional  District 
of  Maryland.  In  a  field  of  11  persons,  I  finished  second  to  the 
ultimate  winner,  Congressman  Albert  Wynn.  I  finished  second  in  the 
March  3,  1992,  primary,  losing  by  approximately  1,200  votes. 


17.     Legal  Career: 

a.       Describe  chronologically  your  law  practice  and  experience  afler 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name 
of  the  Judge,  the  court,  and  the  dates  of  the  period  you 
were  a  clerk; 

Law  clerk  to  the  Honorable  James  H.  Taylor,  Associate 
Judge  of  the  Seventh  Judicial  Circuit  (Prince  George  *s 
County),  Maryland  (1973-1974) 

2.  whether  you  practiced  alone,  and  if  so  the  addresses  and 
dates; 

* 

Sole  practitioner  following  my  law  clerking  in  1974  and 
continued  as  a  sole  practitioner  up  until  my  election  as 
State's  Attorney  for  Prince  George's  County,  Maryland  in 
1986.  Between  1974  and  1985,  I  also  shared  office  space 
with  several  attorneys  from  time-to-time.  John  F.  Mercer, 
Esquire;  Paris  Artis,  Esquire;  and  Bruce  Eddy,  Esquire. 

From  1974  untU  1985  -  7411  Riggs  Road,  SuUe  212, 
HyattsvilU,  MD  20783. 

From  1985  until  January  1987,  John  Hanson  Building, 
6th  Floor,  11700  Beltsville  Drive,  BeltsvOle,  MD  20705. 
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3.  the  dates,  names  and  addresses  of  law  funis  or  offices, 
companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with 
each; 

During  the  time  that  I  practiced  law,  I  also  seiyed  as  the 
Municipal  Attorney  to  the  incorporated  towns  of 
Fairmount  Heights,  Maryland  (1975-1987),  and 
Glenarden,  Maiyland  (1980-1987). 

I  also  served  as  Special  Counsel  and  as  Hearing  Examiner  for 
the  Prince  George's  County  Board  of  Education  (1978-1987). 


I  also  served  several  Commissioner  positions  over  the  years: 

Commissioner  of  the  Human  Relations  Commission  (1978- 
1981)  (Appointed  by  former  County  Executive  Winfield  Kelly) 

Commissioner  of  the  Maryland  Commission   on  Medical 
Discipline  (Appointed  by  Governor  Hughes  (1980-1985) 

Commissioner   with  the    Washington    Suburban    Sanitary 

Commission 
Vice  Chairman  in  1985,  and  Chairman  in  1986-1987 
(Appointed  by  County  Executive  Parris  Glendening) 


Served  as  Assistant  Public  Defender  of  Prince  George's 
County  (At  the  time  of  being  a  Staff  Attorney  of  the  Public 
Defender's  Office,  the  Attorneys  were  able  to  maintain  a 
private  civU  practice),  1977-1978. 

Substititte  Juvenile  Master  for  Prince  George's  County 
Appointed  by  the  Prince  George's  County  Circuit  Court 
Judges  (Last part-time  substitute  Juvenile  Master).  When  the 
position  became  a  full-time  position  in  1977,  I  was  offered, 
but  I  declined  to  accept  the  full-time  position  as  Juvenile 
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Master,)  July  1976-1977 

b.  I.        Wlmt  has  been  the  general  character  of  your  law  practice, 

dividing  it  ituo  periods  with  dates  if  its  character  has  changed 
over  the  years? 

I  had  a  general  practice  from  1974-1987.  From  1974  to  1985, 
my  practice  was  primarily  criminal,  domestic,  personal  injury 
(plaintiffs  negligence),  municipal,  real  estate,  and  some 
administrative  appearances  before  zoiung  and  other  regulatory 
boards.  From  1985  until  my  swearing-in  (January  1987),  my 
practice  was  primarily  crinnnal,  administrative  and  municipal. 

2.       Describe  your  typical  fortner  clients,  and  metuion  the  areas,  if 
any,  in  which  you  have  specialized. 

Serving  as  an  Assistant  Public  Defender  for  Prince  George's 
County,  I  handled  every  conceivable  type  of  case  in  criminal 
law.  I  tried  and  represented  defendants  in  murder  cases,  rape 
cases,  robbery  cases,  kidnapping,  burglary  cases,  serious  drug 
cases,  etc.  My  clients  also  included  t^'o  tnunicipalities,  the 
Board  of  Education,  several  child  care  operators,  zoning 
matters  and,  of  course,  individuals  with  domestic  cases.  lam 
certain  I  represented  over  5,000  clients  during  the  course  of 
my  practice  from  1974-1987. 

c.  1.       Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 

If  the  frequency  of  your  appearwices  in  court  varied,  describe 
each  such  variance,  giving  dates. 

From  1974-1986,  I  appeared  in  court  very  regularly.  My 
practice  was  a  general  practice,  and  at  least  two  times  a  week 
on  the  average,  I  was  in  court  before  a  judge  arguing  either 
a  motion,  at  a  settlement  conference,  on  a  chambers  matter, 
in  trial  litigation,  or  otherwise  disposing  of  domestic  cases, 
including  adoptions,  divorces,  child  support  cases, 
annulments,  etc. 
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WJiat  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

Federal  courts  -  2  percent  (primarily  in  U.S.  Magistrate  and 

Bankruptcy  Courts) 
State  courts  of  record  -  90  percent 
Other  courts,  including  Administrative  -  8  percent 

Wliat  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

50  percent  of  my  work  was  civil;  and  50  percent  was  criminal. 

State  the  nwnber  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

650.   In  all  of  those  cases,  I  was  the  sole  counsel. 


5.       What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

4  percent  were  jury. 

96  percent  were  non-jury  trials  (in  District  Court,  Circuit 

Court,  Juvenile  Court,  U.S.  Magistrate  Court) 


18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identijy  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.   Also,  state  as  to  each  case: 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  Tlie  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  (he  other  parties. 

I  bad  the  privilege  of  trying  and  handling  numerous  and  diverse  cases 
while  practicing  law  in  Prince  George's  County,  Maryland.  Since 
assuming  the  position  of  State's  Attorney  upon  my  election  in  1986,  my 
primary  duties  have  been  administrative  in  an  office  with  approximately 
125  employees.  During  my  second  year  in  office,  I  began  handling  a  few 
criminal  cases  in  each  of  my  four  divisions.  I  also  argued  a  case  on 
appeal  before  the  Court  of  Special  Appeals  of  Maryland  which  resulted  in 
an  unreported  case.  I  cannot  recall  all  of  the  details  of  the  numerous 
trials  and  cases  I  have  handled,  particularly  in  my  years  of  full-time 
practice  before  Joining  tlie  law  faculty  at  Howard  Law  School. 
Notwithstanding,  let  me  briefly  detail  ten  very  significant  litigation  matters 
which  I  personally  handled  while  a  practicing  attorney: 

1)  State  of  Mar/land  v.  Paul  Winston  Minnick.  CT16146. 
(Jurisdiction  in  Prince  George's  County)  Trial  dates  were  April  27 
and  28,  1976.  Tlie  Assistant  State's  Attorney  for  Prince  George's 
County  was  Michael  Wlialen  who  is  now  the  County  Attorney  for 
Prince  George's  County,  Maryland;  (952-5225).  The  Judge  was 
Judge  Willia/n  H.  McCullough.  TJiis  matter  involved  anindictment 
for  robbery  wiOt  a  deadly  weapon  and  related  counts.  Tlie  key  issue 
was  an  identification  issue  as  to  whether  the  defendant  whom  I 
represented  was  the  person  who  robbed  the  7-11  store.  Following 
a  Jury  trial,  the  Jury  catne  back  with  a  not  guilty  verdict. 

2)  State  of  Maryland  v.  Julius  Rogers  Burrell.  Jr.  CT16351. 
(Jurisdiction  in  Prince  George's  County)  Trial  dates  were  August 
30  and  31,  1976,  and  the  Assistant  State's  Attorney  for  Prince 
George's  County  was  Robert  C.  Bonsib.  Mr.  Bonsib  is  now 
currently  in  private  practice,  located  at  6411  Ivy  Lane,  Greenbelt, 
MD  20772;  (301)  441-3000.  I  represented  the  defendant,  Julius  R. 
Burrell,  Jr.  The  matter  was  heard  before  Judge  Robert  Woods  of 
the  Prince  George's  County  Circuit  Court.  The  charge  was  first- 
degree  murder.  The  essential  issue  was  whether  the  defendant 
premeditatedly  and  deliberately  murdered  the  victim  in  this  case  by 
stabbing  her  with  a  large  butcher  knife.   Although  the  defendant 


370 


16 

denied  being  at  the  scene  of  the  crime,  the  real  issue  before  the  jury 
turned  on  whether  this  was  ajirst-degree  murder  case  or  lesser  case. 
TJieJury  returned  the  verdict  on  August  31,  1976  of  second  degree 
murder  against  the  defendant. 

3)  State  of  Maryland  v.  Ernest  Jato  MutVTjnbiTJ.  CT15229. 
(Jurisdiction  in  Prince  George's  County.)  Tlie  Assistant  State's 
Attorney  for  Prince  George's  County  was  Richard  Arnold  and  the 
judge  was  Judge  Jacob  J^vin.  Richard  Arnold  is  in  private  practice 
and  can  now  be  reached  at  1717  Elton  Rd.,  Suite  205,  Silver 
Spring,  MD  20903  (301)  439-7800.  Tlie  trial  took  place  on  May  25 
and  May  26,  1977.  Tliis  was  another  case  in  which  the  defendant 
was  initially  charged  with  first  degree  murder.  As  attorney  for  the 
defendant,  Mr.  MutyvnbiTJ  acknowledged  killing  his  wife  but 
claimed  extenuating  circumstances  in  the  sense  that  from  his 
cultural  background  in  Africa,  he  found  it  unacceptable  that  his 
wife  would  engage  in  promiscuous  acts  with  various  paramours. 
Despite  the  fact  that  Mr.  Mutyvnbizi  shot  his  wife  while  she  was 
going  down  the  stairs  in  the  house  and  in  the  presence  of  all  four 
children,  the  jury  returned  a  verdict  of  voluntary  manslaughter. 


4)  Town  of  Glenarden.  Maryland  v.  Tommie  Broadwater  and  Others. 
(Jurisdiction  in  Prince  George's  County  Circuit  Court)  As  Attorney 
for  the  Town  of  Glenarden,  I  brought  an  action  against  former 
Senator  Tommie  Broadwater  who  had  been  recently  released  from 
prison  and  illegally  voted  in  a  town  election  which  ended  up  with 
one  of  the  incumbents  having  lost  by  one  vote.  I  filed  a  declaratory 
judgment,  and  a  motion  for  injunctive  and  other  appropriate  relief 
in  the  Circuit  Court  for  Prince  George's  County  to  declare  the 
election  in  that  particular  ward  as  null  and  void  and  to  obtain  a 
Court  Order  for  a  new  election.  The  defendant,  who  I  sued, 
Tommie  Broadwater,  appeared  pro  se,  and  following  a  trial  and 
argument  in  this  matter,  the  court  granted  the  town  a  declaratory 
judgment  enjoining  the  election  results  in  that  particular  ward  and 
ordering  a  new  trial  as  per  my  request.  Judge  Robert  Woods  heard 
the  case.  (1985-86).  The  records  are  too  old  and  incomplete  to 
locate  case  number  for  the  case. 
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5)  Charles  Lionel  Franklin  v.  Andrea  Mirian  Franklin.  Case  Number 
DR  77-2964,  filed  in  (he  Circuit  Court  for  Prince  George's  County, 
Maryland.  In-state  opposing  counsel  was  Gerald  Smith,  711  St. 
Paul  Street,  Baltimore,  Maryland  21202,  (410)  727-0920.  Out-of- 
state  counsel  was  Avon  N.  Williams,  1414  Parkway  Towers, 
Nashville,  Tennessee  37219.  This  was  a  heated  divorce  case 
involving  a  doctor  whom  '  represented  by  the  name  of  Charles 
Franklin  and  his  wife  who  deserted  the  family  home  in  Prince 
George 's  County  and  went  off  to  Nashville,  Tennessee  fling  her  own 
action  and  obtaining  under  the  laws  of  Tennessee  a  personal 
judgment  for  alimony  and  child  support  against  Dr.  Franklin.  Ttiis 
case  had  all  of  the  issues  of  conflicts  of  law,  choice  of  law, 
jurisdiction,  and  of  course,  enforcement  of  foreign  judgments  in  the 
State  of  Maryland.  Our  defense  was  lack  of  jurisdiction  by  the 
Tennessee  courts  over  Dr.  Franklin  who  had  never  resided  or 
travelled  to  the  State  of  Tennessee.  I  filed  an  action  in  the  Circuit 
Court  for  Prince  George  *s  County,  Maryland,  asking  for  appropriate 
equitable  relief  wherein  my  request  was  thai  Maryland  not  recognize 
the  foreign  Judgment  and  to  declare  all  proceedings  in  thai 
jurisdiction  as  null  and  void.  Following  numerous  trials,  arguments 
and  motions,  tlie  Court  in  Prince  George's  County  ruled  in  our 
favor  declaring  tJie  judgment  of  $10,000  as  back  alimony  payments 
null,  void  and  not  recognized  by  Oie  Maryland  Courts.  The  aitomey 
of  record  representing  ilie  defendant  who  absconded  to  Tennessee 
was  a  state  senator  in  Tennessee  who  joined  with  local  counsel  in 
Baltimore,  namely  Gerald  Smiih.  Judge  Robert  Mason  heard  the 
case. 

6)  Robert  E.  Moore  v.  the  Town  ofFairmount  Heights.  Maryland.  285 
Md.  578  (1979)  A  reported  case  originating  out  of  Prince  George's 
County,  Maryland,  and  which  reached  the  Maryland's  highest  Court 
of  Appeals.  Tliis  case  was  decided  on  July  25,  1979,  by  the  Court 
of  Appeals  of  Maryland.  This  was  for  many  years  Hie  leading  case 
which  interpreted  the  Law  Enforcement  Officers'  Bill  of  Rights. 
Tlie  issue  before  the  Court  was  whetlier  the  trial  court  properly 
concluded  that  the  Appellate,  Robert  Moore,  having  not  completed 
the  academy  in  Maryland,  was  not  entitled  to  relief  pursuant  to  the 
Law  Enforcement  Officers'  Bill  of  Rights,  cited  as  Article  27, 
Section  727  of  the  Annotated  Code  of  Maryland  as  amended. 
Benjamin  R.  Wolman  was  the  opposing  counsel  and  he  can  be 
reached  at  2905  Old  Largo  Rd.,  P.O.  Box  460,  Upper  Marlboro, 
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MD  20772;  (301)  627-lOSO. 

7)  Jesse  James  Clark  v.  Marvin  Mandel.  et  al.  Case  Number  B7 5-549, 
filed  in  the  U.S.  District  Court  for  Maryland.  Tlie  case  was  heard 
before  Judge  Stanley  Blair  in  the  United  States  District  Court  for  the 
District  of  Maryland  in  Baltimore.  Plaintiffs  co-counsel,  along 
with  Alexander  Williams,  Jr.,  was  John  F.  Mercer  (301)  589-3000. 
Counsels  for  the  defendants  were  Francis  Burch,  Attorney  General, 
Paul  Walton  and  Paul  M.  Vettori,  Assistant  Attorneys  General,  and 
John  P.  Stafford,  One  South  Calvert  Street,  Baltimore.  (Attorney 
General's  Office  phone  number  is  (410)  576-6300.  TJiis  case  was 
tried  before  Judge  Stanley  Blair.  It  was  approximately  around  1980 
when  the  matter  came  to  trial,  and  I  and  one  co-counsel  represented 
Jesse  Clark  and  seventeen  other  inmates  in  a  class  action  suit 
against  the  Maryland  Department  of  Corrections.  Tlie  suit  alleged 
a  series  of  conduct  by  correctional  officials  which  violated  the  cruel 
and  unusual  punishment  ban  of  the  18th  and  14th  Amendments  to 
the  United  States  Constitution.  Judge  Blair  heard  the  two-day  trial 
and  ruled  against  the  inmates  whom  I  represented. 

8)  In  Re  Matter  of  Annie  and  Johnny  Blunt.  Case  Number  S.E.  3553, 
filed  with  the  Prince  George's  County  Office  of  the  Zoning  and 
Hearing  Examiner  in  reference  to  the  property  located  at  7012 
Flagstaff  Street,  Kentland,  Maryland  20785.  The  matter  was  heard 
before  the  Board  of  Zoning  Hearing  Exatniners  for  Prince  George's 
County,  Maryland  on  November  16,  1984.  A  decision  was  filed  on 
December  7,  1984,  and  was  made  effective  by  the  Prince  George's 
County  District  Council  by  a  unanimous  vote  on  January  2,  1985. 
Tills  was  a  zoning  matter  which  I  filed  on  behalf  of  the  petitioners 
before  the  Prince  George's  County  Zoning  Board.  Tlie  essential 
issue  was  whether  tlie  petitioners  could  obtain  a  special  exception  to 
the  zoning  regulations  in  order  to  operate  a  child  care  center.  I 
carried  the  case  on  behalf  of  petitioners  through  the  entire 
administrative  process  and  won  the  special  exception  on  tJieir  behalf. 
Tlie  approximate  date  was  around  1983. 

9)  In  the  Matter  of  Daniel  Dickerson.  TItis  was  a  petition  in  the 
Montgomery  County,  Maryland  Circuit  Court  for  an  abandonment 
of  a  public  road.  The  petitioner  desired  to  build  on  his  property  and 
needed  Montgomery  County  to  abandon  a  public  road  which  would 
allow  petitioners  to  move  ahead  with  his  projecL    The  suit  was  a 
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successful  one  and  resulted  in  tJie  County  abandoning  the  public 
road  which  was  the  essence  of  the  litigation  before  Montgomery 
County.  Tlie  case  is  too  old  and  records  too  incomplete  to  identify 
and  locate  the  case  citation. 

10)  Bowles  V.  F.G.  Woolworth  Company,  et  al.  filed  in  the  Circuit 
Court  for  Prince  George's  County,  Maryland.  Trial  date  was  in 
September  1975.  Opposing  counsel  for  Woolworth  Company  was 
WUliam  Zifchak,  of  Sasscer  &  ClaggeU,  14803  Pratt  Street,  Upper 
Marlboro,  Maryland  20772  (301)  627-5500.  Opposing  counsel  for 
the  other  defendant  was  Leon  Champagne,  now  deceased.  Jliis 
matter  involved  a  child  age  12  years  old  who  was  accused  wrongfully 
of  shoplifting  in  one  of  the  large  department  stores  in  Prince 
George's  County,  Maryland  (F.G.  Woolworth  Company).  Tliis  was 
my  first  jury  trial  and  resulted  in  an  $18,000  verdict  back  in  1975 
which  at  tiie  time  was  atnong  the  largest  jury  verdicts  ever  obtained 
in  Prince  George's  County  in  a  false  arrest,  slander,  and  malicious 
prosecution  case. 

19.  Legal  Activities.  Describe  the  most  significant  legal  activities  you  have 
pursued,  including  significant  litigation  which  did  not  progress  to  trial  or 
legal  matters  that  did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been  waived). 

I  served  for  several  years  during  my  private  practice  as  a  hearing  examiner 
and  special  counsel  to  tlie  Prince  George's  County  Board  of  Education. 
It  was  my  responsibility  to  hear  all  matters  involving  suspensions,  firings, 
and  disciplinary  matters  concerning  teachers  and  other  personnel  for  the 
school  system.  I  had  to  hear  tliese  cases  in  an  administrative  capacity  and 
then  prepare  the  findings  of  fact,  conclusions  of  law,  and 
recommendations  for  transmittal  to  ilie  Prince  George's  County  Board  of 
Education.  Most  of  these  matters  ended  with  my  recommendations  which 
generally  were  adopted  by  the  Board  of  Education. 

Also,  I  was  appointed  by  the  Circuit  Court  Judges  as  a  Juvenile  Master  for 
Prince  George's  County,  Maryland.  In  this  capacity  (1976-77),  I  sat  as 
a  Juvenile  Judge  hearing  and  deciding  all  juvenile  cases  filed  against 
children  under  18  who  were  alleged  to  have  committed  delinquent  acts. 
This  position  included  ruling  on  all  questions  of  evidence,  deciding 
whether  the  respondents  were  involved  (guilty)  or  not  involved  and 
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deciding  the  disposition  of  the  case  (commitment,  retention,  probation, 
restitution),  set  before  me. 

Also,  I  was  appointed  as  a  member  to  three  different  Commissions  during 
a  9  year  period  prior  to  my  investiture  as  State's  Attorney.  As  a 
Commissioner  for  the  Washington  Suburban  Sanitary  Commission,  I 
established  policy  for  the  Washington  Suburban  Sanitary  Commission 
which  had  an  annual  budget  of  over  500  million  dollars  and  addressed 
every  issue  of  water,  sewer  and  storm  water  management.  As  a 
Commissioner  with  the  State  Commission  on  Medical  Discipline,  I  heard 
and  decided  cases  invovling  complaints  and  infractions  of  licensed 
physicians  (including  deciding  whether  to  revoke,  suspend  or  reprimand 
the  license  of  a  physician).  Finally,  as  a  Commissioner  for  the  Prince 
George's  County  Human  Relations  Commission,  I  heard  and  decided  cases 
of  employment  discrimination,  discrimination  in  public  accommodations, 
discrimination  in  housing  and  excessive  force  cases  involving  law 
enforcement  officers.  Tlie  decision  included  the  awarding,  if  any,  of 
damages  or  compensation. 
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II.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amoutits  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock,  options,  uncompleted  contracts  and  other Juiure 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  etnployers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

None.  As  the  elected  State's  Attorney,  I  have  been  barred  from  any 
practice  of  the  law  since  1987.  All  of  my  financial  arrangements  from  the 
clients  I  had  prior  to  my  assuming  public  office  were  completed  prior  to 
my  assuming  the  role  as  State's  Attorney.  Hie  only  expected  income  I 
have  is  with  Howard  University  where  I  serve  as  an  adjunct  professor  of 
law.  I  have  a  vested  interest  in  retirement  plans  from  my  position  as 
State's  Attorney  for  Prince  George's  County  for  6-1/2  years  of  service  and 
also  for  13  years  of  teaching  experience  at  Howard  University  Law  School. 
,  Also,  I  am  co-owner  with  my  wife  of  3  commercial  real  estate  properties 
where  my  wife's  child  care  business  leases  the  facilities. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify 
the  categories  of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-qf-interest  during  your  initial  service  in  the 
position  to  winch  you  have  been  nominated. 

I  intend  to  withdraw  from  consideration,  review,  or  participation  of  any 
issues  or  cases  involving  companies  where  I  own  stock.  Neither  will  I 
participate  in  any  proceedings  involving  family  members,  staff  members, 
or  former  clients  that  1  personally  represented.  My  approach  has  always 
been  to  evaluate  each  situation  on  a  case-by-case  basis  and  to  avoid  actual 
or  potential,  or  even  appearances  of  conflicts.  I  will  follow  the  code  of 
Judicial  conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the 
courts?  If  so,  explain. 

If  I  were  to  be  confirmed  as  a  Judge,  my  intention  is  to  resign  my  adjunct 
teaching  position.  There  may  come  a  time  in  later  years  that  I  may  seek 
to  teach  att  adjunct  law  class  witlun  the  purview  of  the  ethical 
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requirements. 


4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries ,  fees ,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria, 
and  other  itetns  exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of 
the  financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of 
1978,  may  be  substituted  here.) 

See  attached  (Initial  Rnancial  Disclosure  Report). 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

(See  attached  "Financial  Net  Worth  Statement"  form.) 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If 
so.  please  identify  the  particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and  responsibilities. 

No.  I  have  only  been  a  candidate  on  three  occasions  for  public  service. 
Successfully  twice  as  (lie  elected  Stale's  Attorney  for  Prince  George's 
County,  Maryland,  and  unsuccessfully  once  as  a  candidate  for  the  fourth 
Congressional  District  of  Maryland. 
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III.    GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  'every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to  find  some  rime  to 
participate  in  serving  the  disadvantaged. "  Describe  what  you  have  done  to 
fijfill  these  responsibilities,  listing  specific  instances  and  the  atnount  of  time 
devoted  to  each. 

Wiile  in  private  practice,  five  percent  of  my  time  was  spent  working  for 
the  NAACP.  I  provided  for  several  years  pro  bono  legal  services  to  the 
Prince  George's  County  I^gal  Aid  Society,  the  Prince  George's  County 
NAACP,  and  to  senior  citizens  in  the  Fairmount  Heights,  Prince  George's 
County,  area.  I  served  as  Chairman  of  the  Superintendent's  Suspension 
Monitoring  Committee  (1987-89).  I  have  also  spent  the  last  several  years 
putting  together  a  mentoring  program  for  youth  here  at  the  State's 
Attorney's  Office.  I  serve  as  a  role  model  and  speak  whenever  requested 
to  any  group  that  calls  for  my  leadership. 

2.  The  American  Bar  Association 's  Commentary  to  its  Code  of  Judicial 
Conduct  states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any 
organization  that  invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so, 
list  with  dates  of  membership.  What  you  have  done  to  try  to  change  these 
policies? 

No. 

3.  Is  there  a  selection  convnission  in  your  jurisdiction  to  recommend  candidates 
for  nomination  to  the  federal  courts?  If  so,  did  it  recommend  your 
nomination?  Please  describe  your  experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  fincluding  the  circumstances  which  lead  to 
your  nomination  and  interviews  in  which  you  participated). 

There  is  no  selection  Commission.  1  interviewed  with  several  Bar 
Associations,  Prince  George's  County  Bar,  Federal  Bar,  Maryland  State 
Bar,  and  J.  Franklyn  Bourne  Bar  Association  and  also  met  with  Senator 
Paul  Sarbanes,  Congressman  Hoyer  and  Congressman  Wynn;  I  also  spoke 
by  phone  to  the  office  of  Senator  MikulskL  I  completed  a  Personal  Data 
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Questionnaire,  a  Questionnaire  of  Information  for  the  Office  of  the 
Attorney  General  and  a  Questionnaire  for  Sensitive  Positions  for 
submission  to  the  FBI.  I  also  was  interviewed  personally  and  by  phone  by 
investigators  front  the  FBI,  the  Attorney  General's  Office  and  from  the 
Wiite  House  staff  (Associate  Counsel).  I  also  spoke  by  phone  with  one  of 
the  attorneys  representing  the  American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner 
that  could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such 
case,  issue,  or  question.    If  so,  please  explain  fidly. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  'judicial 
activism. " 

Tlie  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of 
other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  'judicial  activism'  have  been  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  teruiency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  i 
the    marmer    of   an    administrator    with    continuing    oversight 
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responsibilities. 


As  a  United  States  District  Court  (Article  III)  Judge,  I  intend  to 
subscribe  to  precedent  guidelines  and  directives  of  the  Supreme 
Court  and  the  United  States  Court  of  Appeals. 

WJiile  the  trial  court,  on  very  limited  occasions,  may  find  it 
necessary  to  be  innovative  in  unprecedented  remedies,  the  Court 
must  never  lose  sight  of  its  general  inability  to  address  root  causes 
spawning  litigation. 


380 


JOYCE  &  ALEXANDER  WILLIAMS 

SCHEDULE  A 

LIST  OF  SECURITIES 

Description  of  Security 

Shearson  Lehman  Brothers 

Financial  Management  Account  (Stock  &  Equities) 

Managing  the  following  equities: 

(Broken  down  by  the  following  specific  equities:) 

Amgen,  Inc. 

Boeing  Co. 

GTE  Corp. 

General  Elect.  Co. 

Int'l.  Bus.  Machines  Corp. 

JP  Morgan  &  Co.,  Inc. 

RJ  Reynolds-Nabisco 

Texaco,  Inc. 

Westinghouse  Elect.  Corp. 
Market  Value  $41,500 


Washington  Suburban  Sanitary  Commission 
Municipal  Bonds 
Market  Value  $22,329.80 

Dean  Witter  Active  Assets  Account 

Mutual  Funds  and  Equities 

Abbott  Laboratories 

Tliree  Mutual  Funds: 

Dean  Witter  Dividend  Growth 
TCWDW  North  American  Gov't  Inc.  TR 
Eaton  Vance  Maryland  Tax  Free 

Market  Value  $25,929.99 

HartweU  Emerging  Growth  Fund  (Mutual  Fund) 
Market  Value  $7,190.92 

Money  Manager  Cash  Account 
Market  Value  $653.93 

Total:   $97,604.64 
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JOYCE  &  ALEXANDER  WILLIAMS,  JR. 

Sa.'EDULE  B 

SCHEDULE  OF  REAL  ESTATE  OWNED; 

MARKET  VALVE  AND  EXISTING  MORTGAGES 


6425  Forest  Road 
Cheverly,  MD  20785 

23510  Patuxent  Blvd. 
Eagle  Harbor,  MD 
(beach  home) 

Creek  Street 
Oyster  Harbor, 
beach  lot 

3135  Laurel  Avenue 
Cheverly,  MD  20785 

6116  Osborn  Road 
handover,  MD  20785 

*1612  16th  Street,  SB 
Washington,  DC 

**6312  Old  handover  Road 
handover,  MD  20785 

**3620  Neighbor  hane 
Cheverly,  MD  20785 

**6817  Old  Branch  Avenue 
Camp  Springs,  MD  20748 

***310  S.  Somerset  Avenue 
Piincess  Anne,  MD  21853 

***30  Antioch 

Princess  Anne,  MD  21853 

(Beauty  Salon) 

***28  Antioch 

Princess  Anne,  MD  21853 

(house) 


Market  Value 
230,000 

125,000 

40,000 

150,000 

125,000 

52,500 

175,000 

1,000,000. 

560,000 

22,500 

8,750 

16,250 


Total 


Moilgage  Debt 
174.300 

76,000 


107,000 

55,000 

34,000 

102,000 
586,799.27 
475,000 

17,000 
7,000 

11,000 


Total 


$2,505,000 


1,645,099.20 
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*  Joyce  and  Alex  \Silliams,  Jr.,  are  SO  percent  owners.    All  figures  reflect  50  percent 

interest. 
**        Joyce  and  Alex  Williams,  Jr.,  own  these  three  commercial  facilities  and  rent  them  out 

to  the  First  Adventure  Early  Learning  Center,  Inc. 
***      Alex  Williams,  Jr.,  is  a  25  percent  owner.   All  figures  reflect  25  percent  interest. 
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NET  WORTH 


ptOY'dt »  complcle.  Currtn 
your  houitf'O''^- 


I  fioincijl  ml  worth  jlilemeni  which  iltmlitj  in  driiil  ill  jjjtlJ  (incfc 
truili.  (nvti(m«nlj.  »n(J  oINtf  (ir.»nci«l  holdlngi)  ill  (iitiMitl  (inclod 
inci»l  obligilionj)  of  yourje/f.  your  jpouj*.  jn(J  olhtr  Immedljle  m 


U.S    Co»»^'"«"'  itcvnOo — «rfd 

Pu,  from  (tiihvn  lAtf  (h»fidl 

Rill  idiK  o~^»<>— «<ltf  KhKJult 
Rill  riUl*  fO'^MM  fXtivttl* 


TolJl  •"<« 


CONnNCCMT  UABILITICS 

Ai  rftflofv*'.  co^i«t»  Of  fvinniof 

Oft  iMMt  0'  racrtnctl 

L*Cll  CIk'"* 

rrvY.ilon  'o'  '■nJtril  tnccmt  Tl» 

Ott>»/  ip«<lil  <!•*« 


Hmi  ^Ijrltll  «0  Unki— ».»cwrrd 
No<u  (tiytbt*  lO  tunbt— bMxurvd 
KolM  pijnNl  lo  ttUUY*a 
HUa  ptjikU  to  oihtn 
AcuTunti  and  6<ll|  Ou* 
LfApiid  Inesmi  Ui 

OtKcr  vamI^  Ui  tn4  lnt%mi 

fiiil  titiit  mortjifn  pirtbti-~t«« 
Kh*4ula 

CMttll  moitsi|ft  41^  MNtr  Hini 
OlhK  diM»--l|imla: 


JLZxOQa 


0 

35,000 


1645099 


TeUI  lUtlliliM 

TMil  ntbdiUn  intf  hrl  wolk 


169209^ 
108450! 


2"  7660^ 


CCHOUl  mroRUATlON 


Ar<  ixr  M««a  pl*<)|MS   («04  Kn««' 
ul«.) 

Art  yew  diUn^irrt  In  iny  n/Hj  Of 
k«|l  IRloftlf ' 

-J  Kirt  yoti  ^vw  bkin  binvvpicy/ 


No 


No 


No 
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FINANCIAL  DISCLOSURE  REPORT 


Report  R«qulr«d  by  Lt«  Cthlca 
Refora  Act  of  1969,  Pub.  L.  Ho. 
101-194.   Hov«&b«r  10,  1969 
(5  U.S.C.A.  App.  6,  S)101-112) 


1.    PtofaoQ   PoportiD9    (last   dam,    rir«t,    aJdd]*   Initial) 

WILLIAMS,   Jr.,    Alexander 

7.   Court  or  Organlzatloa 

United  States  District  Court 
for  the  District  of  Maryland 

3.    Data  of   Report 

Aucust    11,    199 

4.    Title      (Article   111    Judgea    Indicate   active  or 

aenlor    atatua;    Kaglalrata    ludgea    Indicate 
full-   or   p«rt-tl*e) 

United  States  District  Court  Judge 
Article   III   -  Active 

5.    Report  Type   (check  appropriate   type) 
HoelnatlOfl.    Date 
_J2,  Initial        Annual        Ploal 

6.    reporting    Period 

1/1/92  -  8/11/93 

T.    ChAAbera   or  Office  Addreaa 

United  States  District  Court   for   the 

District  of  Maryland 

101   W.    Lombard  St.,   Baltimore,   MD  21201 

S.   On   the  baala  of  the   Inforaatloo  contained   la   UiSa  Report,    It 
la,    lo  ay  opinion,    la  coapllance  wltb   applicable   law*   and 
reoulatlona 

RevlttwlDQ  Officer  Sl9nature 

ele  bU  parts, 
page. 

IMPORTANT    NOTES:      The   instrucuons     accompanying     this  form   must   be  followed.    Compf 
checking  (he  NONE  box  for  each  sectioa  where  you  have  no  reportable  iarormutlon.    5i]gn    on  last 

I.     POSITIONS.     (Reponuig  iodividuat  only,  see  pp.  7-8  of  Insimaions.) 

POSITION  NAME  OF  ORGANIZATION/ENTITY 


NON'E       (Ho  reporubl.  pMltion.) 


1)  Elected  State's  Attorney  for 
Prince  George's  County.  Maryland 

2)  Adjunct  Professor  of  Law 

3)  Board  Member 

4)  Meirtoer  of  Board  of  Directors 

5)  Secretary-Treasurer 


Prince  George's  County,  Maryland 


Howard  University,   School  of  Law,  Washington,   DC 
Maryland  Handgun  Roster  Board,   Reisterstown,  MD 
Maryland  State's  Attorneys'  Association,   Baltirrore, 
First  Adventure  Early  Learning  Ctr.,    Inc.    (Wife's  ch 


II.    AGREEMENTS. 

DATE 


care  busine 


(Reporting  individual  only-,  see  p.  8-9  of  lostnictioas.) 
PARTIES  AND  TERMS 


NONE       (Ho  reportable  .gr*.a.Dt.| 


Howard  University 


I  am  in  the  final  year  of  a  two-year  contract  to  teach  law  as  an 
Adjunct   Professor  of  Law  at  Howard  University  School  of  Lav, 
Washington,   DC.     The  date  of  the  efnployinent  contract  is  Aucust,    1992 
through  June  30,    1994.      (9  months  remaining.)     Annual  salary  is  S35,C 


III.     NON-INVESTMENT  INCOME.     (Reponlng  indhadiu)  and  spouse;  see  pp.  9-12  of  Instnictions.) 


D 


DATE 
(Honoraria  only) 


SOURCE  AND  TYPE 


NONE       (Ho  r.poixabl.  non-lDv.*ta.nt  locoa.) 

1)   Elected  state's  Attorney  for 
Prinf-p  CV-orge'a  Cnimty.    Mn        fftftnmeyl 


2)  Adjunct  Professor,   Howard  Law  School     (Teaching) 

3)  Associate  Pastor,  Walker  Memorial  Baptist  Church 

(As  minister,   presented  sermons  at  several  churches 

in   1992  receiving   total   income  of  $2,400.) 

(See  "Additional  Information"  Sheet  "A".) 


GROSS  INCOK 
(yours.  Dol  spou: 


S    qfl.OQQ 
$   35,000 

$ 

$     2,400 
$ 


385 


riNANCLAL  DISCLOSURE  RUPORT  (cont'd) 


Kans    of    Teison    ffepoitlng 

WILLIAMS,    Jr.,    Alexander 


D»to  of   Rvport 

August    11,    19 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Inct.  dcs  those  to  spouse  and  dependent  children:  use  the  parenthcticals  "(S)'  ond  •jpC)'  to  indicate  reporUbt* 
rciruburscmeols  and  gifts  received  by  spouse  and  dependent  children,  respectively.    See  pp. 13-15  of  Instruction 


n 


SOURCE  DESCRIPTION 

NONH       (Mo  aucb  r«port«bl«  rttlabur.ajMnta  or  gift.) 
EXEMPT" 


V.      OTHER  GIFTS,      (includes  Ihose  to  spouse  and  dependent  children;  use  the  parenlhellcals  '(S)*  and  '(DC)*  li 
indicate  other  gilts  recei>'ed  by  spouse  and  dependent  children,  respectively.  See  pp.lS-16  of  Instruction 


n 


SOURCE 
NONE      (HO  aiach  nporubl*  gl(t«| 

EXEMPT" 


DESCRITTION 


VALUE 


VI. 


LIABILITIES.  (Includes  Ihose  of  spouse  and  dependent  children;  indicate  where  applicable,  person  res 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  spouse,  *(J)'  for  joint  liability  of  re[ 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.    See  pp.I6-18  oilnstructioos.) 


spouse,  I 
CREDITOR 


dependent  child,    bee  pp.1 
DESCRIPTION 


ponsible 
reporting 

VALUE    CODl 


I I       NONE       (»o  r«[)ort«l>U  lUbllitl«) 

(See  Attached  "Additional  Information  or  Explanations"  Sheet  "B"  under  Section  VI.  LIABILI 


*  VUUt   COOESI        J  •  (IS. 000  or  !«••  K  •  tlS.OOl  to  «S0,00a  I  •  (SO.OOl  to  $100,000         M  -  $100,001  to  t3S0,O00 

■  ,-J2S0,00X  to,»S00:600j;/».4»S«0,0«Vto  n.ODfl,0(>0,  ,»  -  llor»„t*M^l.^  ,»         ,-»;i».<^.«-     ^ 
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•*   All   rental    income  on  these  single-family  residential  properties  go  for  iiortgace  ivi>n.ieii 
*•*   All   rental    income   from  the   three  corrnier c i a  1  rental  properties  go  for  payment  on  existi 
mortgages. 
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August  11,    19< 


Vll.    INVESTMENTS  and  TRUSTS  --  income,  value,  transactions. 

ond  dependent  children;  sec  pp.  18-27  of  Inslruclions.) 


(Includes  those  of  spouse 


PeBcrii>tlon   oC   M*ets 
(Licludlng   tniat  uveta) 

Indlc*t*,    wbers   «ppUc«bl»,    ovum   ot 
Xhm  aaaai   by   u»lng   tii»   paientb»Ucal 
*(J)"    foe   lolnt   ownexahlpjof   reoort- 
Ing   individual    and   apoua«,    "(sT*^   for 
a«p«rat«  ownorahip   by   apoua*.    •(DC)" 
for   ownairahip   by  dep«ndaot  cblld. 

Pl«c«    "(X)'    aftar   aach   asa«t 
ax«apt   ftoo  prior  dlacloBura. 

B. 
Znton* 
durlna 

C. 

Clot»   valuo 

•t   end  of 

reportlrtg 

period 

0. 
Treoeactlone  during  reporting  period 

ID 

Cod.' 
IA-B( 

|2) 

rant   or 
Int.) 

(1) 
Code' 

(I) 

Velue 

Method, 

Code^ 

eerier, 

redejcp- 

tlonT 

If  not  exeapt   froa  dl*cloBura 

Hontb 
Day 

(J) 

Value, 
Code' 
(J-Pl 

(«» 

Cain, 
code* 
(*-8) 

Identity  or 
buver/eeller 
(ir  private 
tranaaotlon] 

NONE      (Ho   reportable 
Incosa,    aaeeta,    or 
transactional 

'  Eagle  Harbor     (J) 
Aquasco,    MD 

Ifane 

ti:re 

M 

W 

'Oyster  Harbor     (J) 
Anne   Arundel    ronnfy    Mf^ 

tire 

None 

K 

W 

'Laurel  Avenue  **     \J) 
Cheverlv,   MD 

D 

Rent 

M 

W 

♦Osborn  Road  •*   (J) 

D 

Rent 

M 

w 

'  16th  Street  **      (J) 

r 

Rpnf 

K 

w 

•old  Landover  Road***   (J) 
r.anrlovpr .    MD 

E 

Rmt 

n 

w 

'Neighbor  Lane  ***     (J) 
Cheverlv,   MD 

F 

Rent 

o 

w 

•Old  Branch  Avenue  ***     (J) 
Canp  Springs,   MD 

F 

Rent 

0 

K 

'  Scjmerset  Avenue  ** 
Prince.ss  Anne,   MD 

B 

Rmt 

K 

w 

"•  Parcel  8,   Antioch  Ave.   ** 
Princess   Anne,   MD 

B 

Rart 

K 

w 

''  Parcel  9,   Antioch  Ave.   ** 

A 

Rsr* 

,1 

M 

"  John  Hanson  BanX     (J) 
FU=1  t>5ui  1  1p,    Mn 

A 

Int. 

■^ 

T 

>J  American  Security  Bank   (J) 
Silvpr   .Sprina.    MD 

A 

Int. 

J 

T 

'*5hearson,    Lehman  Bros.    (J) 
Financial   Mamt .   Account 

C 

Div. 
Int. 

L 

T 

(See  "A( 
for  fur 

ditii 
ther 

inal    II 
breakc 

(form 
own  ( 

ition"  Sheet  ' 
f  assets. ) 

"Dean  Witter  Reynolds 

B 

Div. 

K 

T 

(See  "Ac 

fr>i-    fur 

diti< 
fhpr 

nal   Ir 
bceakx 

form. 
run  ( 

tion"  Sheet  ' 
if  asspts. ) 

i( 

17 

li 

1* 

20 

1  IneoM/Caln  Co<l«l       »-»l,000  or  !•••                    »-Jl,001  to  Jj.soe                   C-J2,501  to  5.000                     D-}5,001  to  )1S,000 
rs-  col.  «i  •  041      B-}i5.ooi  to  150.000         r-jio.ooi  to  sioo^           fiirtT^  ^t^^°SiA°°°      ''u':   -"  ''t^/r 

(a.,  col.    CI    •   031         »-S250.001   to   5500,000        O-JSOO.OOl    to  Jl.OOO.OOO        P-Hor.  tl..!.  51.000,000 

]  V*lu  IwUiod  fadMl      g-Appr<laal 
(8««  Col.  C2r.               :;U-Book  V&lu* 

lt-CO*t 

tMl  a 

state  ooly 

W-Xetlaat 

•ot 

mi 

TMa 

»■> /Market 
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|f«m«  of  P«[«on  Repotting 

WILLIAMS,   Jr.,   Alexander 


0«ta  oC  P«port 

August   11,    19 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS,    aniiote  P«rt  of  Report) 


See  Attached  "Additional   Information  or  Explanations"  Sheets  "A,"   "B,"   "C,"  and  "D. 


IX.    CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C  J  455  and  of  Advisoiy  Opinion  No.  57  of  Ibe  Advisory  Commiilet 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudica 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  chili 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (including  information. pertaining  to  my  spouse  and  minor  or  dependent  child 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
withheld  because  it  met  applicable  statutory  provisions  permitting  non.disclosure. 

I  funher  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  accepunce  of  gifts  which  have  1 
reported  are  in  compliance  with  the  provisions  of  5  U.S.CA  app.  7,  5  501  et  seq.,  5  U.S.C  S  7353  and  Judicial  Conferi 
regulations. 


Signature     G^J '.  ^£ ■{  I i'^/M' //r>^^ 


Date 


l/ahiU^  II ^ 


I 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINOjY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REP( 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINXL  SANCTIONS  (5  U.S.CA.  APP.  6,  9  104,  AND  18  U.S.C  S  1001.) 


FILING  INSTOUCnONS:  -^'^^  :,^^  -■ 


Mail  signed  original  and  3  additional  copies  UK 


,r^'€  '■ 


^' /-*  ,  Jadiaal  Ethjcs  Comminee 
Admuusiratjve  OfQoe  of  the 

United  States  Coura 
Washioglon.  JDC  20544, 
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VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS 

(SHEET  "A") 
III.       Non-Investment  Income  (Continued) 

3)  Those  organizations  include: 

a)  St.  Stephens  AME  Church,  Baltimore,  MD  $200 

b)  Ebenezer  AME  Church,  Ft.  Washington,  MD  $200 

c)  First  Baptist  Church,  Georgetown,  Washington,  DC     $250 

d)  Westphalia  United  Methodist  Church,  Forestville,  MD  $200 

e)  St.  Mark's  United  Methodist  Church,  Laurel,  MD  $200 

4)  Director  of  Child  Care,  U.S.  Library  of  Congress  (S) 

5)  President,  First  Adventure  Early  Learning  Center  (S) 

HONORARIUMS  -- 

1992  -  Black  Workers'  Alliance  of  I.B.M.  (WMA  Chapter) 

Guest  Speaker  for  Black  History  Recognition  Day  $400 

1 993  -  Department  of  Health  and  Human  Services 

Black  History  Month  Speaker  -  February  2,  1 993 

Public  Health  Service  $500 

1 993  -  New  Hope  Bible  College 

Commencement  Speaker  -  June  12,  1993     .-.-.-.  $250 
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VIII.     ADDITIONAL  INFORMATION  or  EXPLANATIONS  (Continued) 

(SHEET  "B") 

VI.  LIABILITIES.  (Includes  those  of  spouse  and  dependent  children;  indicate 
where  applicable,  person  responsible  for  liability  by  using  the 
parenthetical  "(S)"  for  separate  liability  of  spouse.  "(J)"  for  joint  liability 
of  reporting  individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent 
child.    See  pp.  16-18  of  Instructions.) 


1. 


2. 


CREDITOR 

DESCRIPTION 

VALUE  CODE* 

Loyola  Federal  Savings 
and  Loan  Association  (J) 
Baltimore,  MD 

Revolving  line  of  credit 

J 

First  American  Bank  of 
Maryland  (S) 
Silver  Spring,  MD 

Child  care  business 
line  of  credit 

K 

Fortune  Bank  (J) 
Clearwater,  FL 

Mortgage  loan  on 
beach  property  located 

L 

First  Virginia  Mortgage  (J) 
Falls  Church,  VA 


Loyola  Federal  Savings  (J) 
Baltimore,  MD 


Nations  Bank  (J) 
Richmond,  VA 


Second  National  Bank  (J) 
Salisbury,  MD 


in  Aquasco,  MD 

Mortgage  loan  on 
real  estate  invest- 
ment on  property  located 
in  Landover,  MD;  presently 
under  lease. 

(First  Trust)  First  mortgage 
loan  on  commercial  facility 
located  on  Old  Landover  Road, 
Landover,  MD.   Presently  under 
lease  to  child  care  business. 

(Second  Trust)  Mortgage  loan  on 
commercial  facility  located  on 
Old  Landover  Road, 
Landover,  MD  (Same  lease  as 
per  #5.) 

(First  Trust)  Mortgage  loan  on 
commercial  facility  located 
on  Old  Branch  Avenue, 
Camp  Springs,  MD.   Presently 
under  lease  to  a  child  care  business. 


N 
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VIII.     ADDITIONAL  INFORMATION  or  EXPLANATIONS 


VI. 


8. 


9. 


'10. 


11. 


12. 


(SHEET  "B" 
LIABILITIES.    (Continued) 

CREDITOR 

Mr.  Jacob  Brentzel  (J) 
P.O.  Bojc  47005 
District  Heights.  MD 


Allegiance  Bank  (J) 
Landover,  MD 
(Re-financing  pending) 


Mr.  Percy  Poore  (J) 
Pittsburgh,  PA 


Washington  Federal 
Savings  &  Loan  (J) 
Herndon,  VA 


Loyola  Federal  Savings  (J) 
P.O.  Box  17211 


**13.  Second  National  Savings 
and  Loan 
Salisbury,  MD 


••14.  Metmore  Financial,  Inc. 
Overland  Park.  Kansas 


*  50%  ownership  and  liability. 
**25%  ownership  and  liability- 


CONTINUED) 


DFSCRIPTION  VALUE  CODE* 


(Second  Trust)  Mortgage  loan 
on  commercial  facility 
located  at  Old  Branch 
Camp  Springs,  MD.  (Same 
lease  as  per  #7.) 

Mortgage  loan  on  commercial 
facility  located  on 
Neighbors  Lane, 
Cheverly,  MD.    Presently 
under  lease  to  child  care 
business. 

Mortgage  on  real  estate 
investment  property 
located  at  16th  St.,  S.E., 
Washington,  DC.   Presently 
under  lease. 

(First  Trust)  Mortgage  on 
real  estate  investment 
(former  residence) 
located  on  property  on    " 
Laurel  Avenue,  Cheverly,  MD. 
Presently  under  lease. 

(Second  Trust)  Mortgage  on 
real  estate  investment 
(former  residence)  on 
property  located  on 
Laurel  Avenue,  Cheverly.  MD. 
Same  lease  as  per  #11 . 

Mortgage  on  real  estate 
investment  on  properties  located 
at  Antioch  Avenue,  Princess 
Anne.  MD 

Mortgage  on  real  estate 
investment  property  located  on 
Somerset  Street, 
Princess  Anne,  MD 


M 
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VIM.     ADDITIONAL  INFORMATION  or  EXPLANATIONS  (Continued) 

(SHEET  "C") 
VII.      INVESTMENTS  AND  TRUSTS  --  income,  value  transactions  (Continued) 


Descnpiion  of  Assets 
(including  trust  assets) 


14.  Shearson.  Lehman  Bros.  (J) 
Financial  Management  Account 

A.  Stocks  (Common) 

1 )  Amgen,  Inc. 

2)  Boeing  Co. 

31  GTE  Elec.  Co. 

41  I.B.M. 

51  JP  Morgan  &  Co..  Inc. 

6)  RJ  Reynolds  Nabisco 

Holding  Corp. 

7)  Texaco.  Inc. 

8)  Westinghouse  Elec.  Co. 

B.  Municipal  Bonds 

1 )  Washington  Suburban 
Sanitary  District 

C.  Mutual  Funds 

Hartwell  Emerging 
Growth  Fund 

D.  Money  Market  Fund 


B. 

C. 

D 

Income  during 

Gross 

value 

Transaction 

reporting 

at  and  of  reporting 

during 

period 

period 

reporting 
period 

(1) 

(2) 

(11 

(2) 

Amt. 

Type 

Value 

Value 

Code 

(e.g.. 

Code 

Methods 

AH 

div.. 
rent  or 
int.) 

UP) 

Code 
IQW) 

None 

T 

A 

Div. 

J 

T 

A 

Oiv. 

J 

T 

A 

Div. 

J 

T 

A 

Oiv. 

J 

T 

A 

Oiv. 

J 

T 

A 

Div. 

J 

T 

A 

Div. 

J 

T 

B 

Int. 

K 

T 

None 

J 

T 

A 

Int. 

J 

T 
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VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS  (Continued) 

(SHEET  "D") 
VII.     INVESTMENTS  AND  TRUSTS   -  income,  value  transactions  (Continued 


Description  of  Assets 
(including  trust  assets) 


15.  Dean  Witter  Reynolds 
(Active  Assets  Account) 

A.  Stocks  (Common) 

1 )  Abott  Laboratories 

B.  Mutual  Funds 

1 )  Dean  Witter  Oiv. 
Growth  Fund 

2)  TCW/DW  Nonh  American 

Gov..  IrK. 

3)  Eaton  Vance  Md.  Tax  FR  FD 


Income  during 

reporting 

period 

(1) 

12) 

Amt. 

Type 

Code 

(e.g.. 

AH 

div.. 

rent  o« 

int.) 

A 
A 


Div. 

Oiv. 

Oiv. 
Oiv. 


C. 
Gross  value 
at  and  of  reporting 
period 


(1) 

Value 
Code 
(J-P) 


(2) 

Value 
Methods 
Code 
(O  W| 


D 

Transaclioi 
during 
reporting 
period 
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Testimony  of  Joan  S.  Meier  on  behalf  of  the  George 

Washington  University  National  Law  Center 

Domestic  Violence  Advocacy  Project 

before  the  Judiciary  Committee  of  the  United  States  Senate 

in  Opposition  to  the  Nomination  of 

Alexander  Williams  for  the  United  States  District  Court 

for  the  Eastern  District  of  Maryland 

On  behalf  of  the  Domestic  Violence  Advocacy  Project,  a  clirical  program  of  the 
George  Washington  University  National  Law  Center,  I  thank  the  Judiciary  Committee  for 
this  opportunity  to  submit  testimony  in  opposition  to  judicial  nominee  Alexander  Williams.   I 
hope  that  the  members  of  this  Committee  will  take  the  time  to  fiiUy  consider  my  remarks  and 
those  of  the  others  who  are  submitting  testimony  concerning  Mr.  Williams'  history  of 
appalling  indifference  and  even  hostility  to  victims  of  domestic  violence.   None  of  this 
testimony  was  permitted  at  the  June  30  Hearing  on  Mr.  Williams'  nomination.' 

In  brief  summary,  Mr.  Williams,  as  States  Attorney  for  Prince  Georges  County, 
established  an  atmosphere  in  the  prosecutors'  office  of  outrageous  indifference  and  palpable 
hostility  to  female  victims  of  intimate  violence.   It  is  important  to  note  that  many  such 
victims  in  Prince  Georges  County,  like  my  client,  are  minorities.   In  the  case  I  will  describe, 
and  those  of  others  about  whom  I  have  been  told,  victims  were  treated  with  disdain, 
disrespect,  and  dismissiveness.   In  my  client's  case,  this  attitude  was  taken  to  the  incredible 
extreme  of  publicly  attacking  the  victim's  credibility  (while  still  "prosecuting"  the  case)  and 
siding  with  the  accused  defendant,  facilitating  his  withdrawal  of  a  guilty  plea,  and  even 
writing  letters  on  his  behalf  to  other  (District)  authorities.   In  the  cases  of  others  to  whom  I 
have  spoken,  this  hostility  has  resulted  in  dismissals  of  prosecutions  of  serious  violence, 
pressure  on  the  victim  to  "drop  the  charges,"  and  frequent  collaboration  with  defense  counsel 
and  others  against  the  victims  on  whose  behalf  prosecutions  are  supposed  to  be  initiated. 
Although  Mr.  Williams  himself  did  not  handle  any  of  the  cases  with  which  I  am  familiar,  he 
is  unquestionably  responsible  for  the  atmosphere  in  the  office,  and  the  treatment  and  policies, 
or  lack  thereof,  regarding  domestic  violence.   Moreover,  in  the  case  I  handled,  Mr.  Williams 
(through  his  Deputy)  responded  to  my  letter  of  inquiry  and  complaint  with  a  dismissive  and 
belittling  response,  thereby  explicitly  placing  himself  on  record  as  unconcerned  about  (or 


'Although  I  had  corresponded  and  spoken  with  Comminee  staff  on  this  issue  since 
December,  1993,  I  was  not  permitted  to  testify  in  person,  and  was  explicitly  informed  that  no 
witnesses  were  permitted  to  orally  testify  at  Hearings  on  nominations  other  than  Supreme  Court 
nominations.  I  subsequently  learned  that  in  fact  a  number  of  other  witnesses  did  testify  in 
person  at  Mr.  Williams'  hearing. 


1 
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supportive  oO  his  office's  abusive  treatment  of  battered  women.* 

THE  CASE  OF  LIA  TUTT 

Summary  of  Salient  Actions  bv  States  Attorney's  Office 

The  case  of  Lia  Tutt,  a  client  of  mine  for  the  past  2  1/2  years,  is  indicative  of  the 
P.G.  County  States  Attorney's  Office's  abusivie  treatment  of  tatteied  women.   It  should  be 
noted  at  the  outset  that  no  factual  hearing  was  ever  held  in  P.G.  County  at  which  all  of 
the  facts  were  fully  aired.  Before  such  a  hearing  could  be  held,  Mr.  William's  Office  took 
the  following  actions: 

1)  Chai;ged  dfs  midnight  break-in  and  attempted  murder  as  a  misdemeanor, 

2)  Early  on  appeared  to  drop  the  charge  altogether; 

3)  Refused  to  take  action  to  revoke  the  defendant's  bond  when  he  stalked  and 
repeatedly  threatened  to  kill  the  victim  while  out  on  bond  pending  the  misdemeanor  charges; 
only  took  such  action  after  my  intervention  as  Ms.  Tutt's  civil  attorney  and  my  obtaining  of 
a  protection  order  in  D.C.; 

4)  After  upgrading  charges  to  six  felonies  including  assault  with  intent  to  kill,  the 
Office  accq)ted  a  plea  bargain  in  which  defendant  pled  guilty  to  the  single  felony  of 
"maiming,"  and  in  which  defendant  served  only  123  days  in  jali  (credit  for  time  served 
pending  trial),  and  was  released  with  three  years  of  probation; 

5)  Subsequently,  upon  learning  that  Ms.  Tutt  had  obtained  the  arrest  of  a  second 
companion  for  assaulting  her,  the  Office  concluded,  without  investigation,  that  she  was  not 
credible,  and  aggressively  attacked  her  credibility,  including, 

a.  CONTACTING  DEFENSE  COUNSEL  AND  RECOMMENDING 
THAT  THEY  MOVE  TO  REDUCE  THE  SENTENCE  BECAUSE  THE 
COMPLAINING  WITNESS  WAS  "NOT  CREDIBLE; 

b.  NOT  OBJECTING  TO  THE  COURT'S  RECONSIDERATION  OF 
THE  SENTENCE; 

c.  ALLOWING  DF  TO  WITHDRAW  HIS  GUILTY  PLEA,  RESULTING 
IN  A  SENTENCE  OF  "PROBATION  BEFORE  JUDGMENT," 
WHEREBY  DF  IS  NO  LONGER  REQUIRED  TO  STAY  AWAY  FROM 


'In  addition,  some  of  the  correspondence  of  Assistant  States  Attorneys  handling  the  case 
was  "cc'd"  to  Alexander  Williams  himself. 
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MS.  TUTT,  AND  IF  HE  AVOmS  FURTHER  ARREST  FOR  THREE 
YEARS,  HE  WHX  HAVE  NO  RECORD  FOR  THE  STABBING;  AND 

d.   FURTHER  ASSISTING  THE  DEFENDANT  BY  WRITING  A 
LETTER  TO  THE  U.S.  ATTORNEY'S  OFFICE  IN  DC  ATTACKING 
THE  CREDIBILITY  OF  TECE  -VICTIM  <who  also  had  crimiiial  threats 
charges  pending  against  df.  in  D.C.)- 

IT  SHOULD  BE  NOTED  THAT  BOTH  MS.  TUTT'S  INITIAL  COMPLAINT  FOR 
THE  STABBING,  AND  HER  SUBSEQUENT  COMPLAINT  FOR  HER  SECOND 
COMPANION'S  ASSAULT,  WERE  FULLY  CREDIBLE  AND  WELL-POUNDED,  AS 
WAS  SUBSEQUENTLY  CORROBORATED  BY  THE  ARRESTING  POUCE 
OFFICERS,  WHO  MADE  ARRESTS  IN  EACH  CASE  AFTER  FINDING  HER 
COVERED  WITH  BLOOD  FROM  THE  ASSAULT.     THE  P.G.  COUNTY  STATES 
ATTORNEY'S  OITICE  MADE  NO  EFFORT  TO  VERIFY  THESE  FACTS  BEFORE 
BRANDING  MS.  TUTT  "NON-CREDIBLE." 

6)  Finally,  the  States  Attorney's  Office  at  all  times  treated  Ms.  Tutt  with  minimal 
respect  and  great  disdain,  rudeness,  and  dismissiveness;  expressing  sexist  and  trivializing 
views  of  domestic  violence  in  general;  and  failing  to  adequately  inform  or  consult  with  Ms. 
Tutt  and/or  myself  concerning  critical  developments  in  the  case,  including 

(a)  the  initial  plea  bai^n; 

(b)  the  subsequent  motion  for  reconsideration  and  withdrawal  of  the  guilty 
plea,  and  lifting  of  the  conditions  of  Mr.  Brown's  probation. 

These  actions  are  described  more  fiilly  below. 

History  of  Mr.  William's  Office's  Handling  of  Case 

Ms.  Tutt  came  to  my  legal  clinic  in  February  of  1992,  in  fear  for  her  life.   Her 
former  partner  and  father  of  her  child,  Bernard  Brown,  had  been  stalking  and  threatening  to 
kill  her  for  months.   Previously,  in  September  of  1991,  after  she  had  him  removed  from  her 
Beltsville,  Maryland  apartment  by  a  protection  order,  he  had  broken  in  in  the  middle  of  the 
night  through  the  3rd  floor  balcony,  and  stabbed  her  with  a  scissors,  in  front  of  the  toddler's 
crib.'   Her  life  was  saved  by  the  intervention  of  a  companion  who  had  stayed  that  night  to 
protect  her,  after  Mr.  Brown  had  appeared  three  times  earlier  that  day  and  made  threats  and 
assaults.    None  of  these  previous  incidents  had  resulted  in  Mr.  Brown's  arrest,  until  he 
finally  broke  in  and  stabbed  her. 


'The  stabwounds  are  undisputed,  and  are  documented  by  medical  records. 
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When  she  came  to  me,  Mr.  Brown  was  out  on  bond  pending  trial  for  the  stabbing. 
He  had  been  charged  by  the  States  Attorney's  Office  only  with  misdemeanor  assaults,  for 
his  act  of  attempted  homicide.    He  had  been  stalking  and  threatening  her  since  his  release. 
He  was  in  flagrant  violation  of  the  conditions  of  his  release,  and  his  threats  were  also  clear 
attempts  to  intimidate  Ms.  Tutt  into  dropping  the  charges,  i.e.,  obstruction  of  justice.*  The  ^ 
States  Attorney's  Office,  which  Ms.  Tutt  had  rq^eatedly  notified,  had  done  nothing  to  revoke 
his  bond,  or  to  charge  him  with  obstruction  of  justice  (a  felony)  for  threatening  a  state's 
witness. 

After  obtaining  a  temporary  protection  order  for  Ms.  TUtt  in  D.C.  (where  the  stalking 
and  threats  were  occurring)  I  turned  my  attention  to  urging  the  P.G.  County  States 
Attorney's  Office  to  take  action  to  stop  Mr.  Brown's  ongoing  terrorizing  of  Ms.  Tutt  while 
awaiting  trial.   After  extreme  and  repeated  efforts  to  track  the  case,  which  at  one  point 
appeared  to  have  been  dismissed  altogether,^  I  persuaded  them  to  upgrade  the  charges  to 
felonies,  and  to  file  a  Motion  to  Revoke  his  bond.   This  action  was  only  taken  after  I 
obtained  the  ex  parte  protection  order  in  D.C.  Had  Ms.  Tutt  not  been  fortunate  enough  to 
obtain  my  or  another  attorney's  pro  bono  representation  at  that  time,  it  is  clear  the  P.G. 
County  States  Attorney's  Office  would  have  done  nothing  to  protect  her  life  from  the 
ongoing  menace  that  Mr.  Brown  presented. 

After  Mr.  Brown's  bond  was  revoked  in  April  1992,  his  case  was  taken  to  disposition 
unusually  quickly.   In  May  1992,  a  plea  bargain  was  reached  and  iccepted.   Despite  my 
rq)eated  requests  to  be  informed  of  developments,  Ms.  Tutt  received  only  a  few  hours* 
notice  of  the  plea  bargain,  and  was  told  to  express  her  views  immediately.   The  plea  was 
entered  the  same  day,  and  Mr.  Brown  was  given  no  additional  jail  time,  being  released 
with  credit  for  the  123  days  served  pending  trial.   He  was  released  to  the  streets  that 
day.  The  Assistant  States  Attorney's  attitude  was  that  he  could  not  advocate  for  Ms.  Tutt, 
her  safety,  or  her  rights,  because  he  "had  to  advocate  for  the  State.'  Allegedly,  because  Ms. 
Tutt  had  made  the  mistake  of  calling  the  judge  (on  the  advice  of  other  court  personnel),  the 
Assistant  States  Attorney  felt  she  had  completely  destroyed  her  credibility  and  standing,  and 
that  he  could  no  longer  effectively  advocate  for  her. 


*Among  other  things,  his  threats  included  the  statement  "Ain't  going  to  the  joint;  we're 
all  going  to  die."  This  was  a  clear  attempt  to  intimidate  Ms.  Tutt  into  dropping  the  pending 
criminal  charges. 

^At  first,  the  Office  was  virtually  incapable  of  even  locating  and  identifying  the  case. 
However,  it  was  confirmed  early  on  that  Ms.  Tutt's  claims  had  been  "nulle  pross'd,"  i.e., 
dropped  by  the  prosecution,  while  a  charge  by  her  companion,  against  Mr.  Brown,  still 
appeared  to  be  pending.  If  this  was  accurate,  it  would  be  further  indication  that  the  Office 
prefers  the  complaints  of  men  to  those  of  women.  It  was  after  all  Ms.  Tutt,  not  Mr.  OIlie,  who 
had  been  attacked. 
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As  a  result  of  the  prosecutor's  abdication  of  advocacy  (and  periiaps  the  court's 
attitude),  the  defendant  who  had  almost  killed  my  client  was  released  to  the  stieet,  with  no 
notice  to  the  victim,  after  serving  only  123  days  in  jail.    Her  only  choice  at  that  point  to 
protect  her  own  safety  was  to  leave  the  area.    This  is  what  she  did,  despite  having  extensive 
family  and  friends  and  business  contacts  here,  and  her  child's  caretakers  and  schoob  here. 

Subsequently,  in  October  1992,  Mr.  Brown  again  began  stalking  Ms.  "Hitt  (who  had 
returned  to  the  area).   Although  his  probation  officer  documented  the  violation  of  parole,  the 
P.G.   County  States  Attorney's  Office  refused  to  take  any  action  on  the  parole  violation. 
Therefore,  Mr.  Brown  was  free  to  continue  to  violate  his  probation  and  parole. 
Unbeknownst  to  Ms.  Tutt  and  myself,  by  this  time,  the  States  Attorney's  Office  had 
explicitly  renounced  Ms.  Tutt's  credibility  and  had  actively  colluded  with  the  defendant 
to  erase  the  previous  prosecution.  Upon  learning  that  Ms.  Tutt  had  obtained  the  arrest  of 
her  subsequent  companion,  Mr.  Bert  OUie,'  for  assaulting  her,  the  Assistant  States  Attorney 
took  it  upon  himself  to  notify  defendant's  counsel  and  invite  her  to  file  a  motion  to 
reconsider  the  sentence.^  As  he  stated  in  a  telephone  conversation  with  myself,  the 
prosecutor's  opinion  was  that  "the  fact  that  she  pressed  charges  against  Bert  Ollie  means  she 
has  no  credibility  on  any  of  these  charges." 

The  P.G.  County  Assistant  States  Attorney's  complete  dismissal  of  Ms.  Tutt's 
credibility,  merely  because  she  accused  a  second  companion  of  assaulting  her,  was  an 
expression  of  pure  hostility,  bias,  and  irrationality.*  The  facts  were  that  Ms.  Tutt  was  (1) 
stabbed  by  Mr.  Brown  after  he  broke  into  her  apartment,  as  documented  by  the  medical  and 
police  records;  and  (2)  assaulted  by  Mr.  Ollie  some  months  later,  as  documented  by  the 
Virginia  police  who  made  that  arrest.    In  later  testimony  in  D.C.,  the  arresting  officer 
described  Ms.  Tutt's  bloodied  condition  and  his  confidence  that  Mr.  Ollie  had  in  fact 
assaulted  her.   Had  the  prosecutor  had  any  genuine  interest  in  the  facts  he  could  have  spoken 
to  the  arresting  officer.  He  did  not. 


'Mr.  Ollie  was  also  the  companion  who  had  saved  Ms.  Tutt's  life  when  Mr.  Brown 
stabbed  her;  as  such  he  was  a  key  witness  in  the  case  against  Mr.  Brown.  However,  the  fact 
that  he  had  subsequently  committed  violence  against  Ms.  Tutt,  while  making  any  future 
prosecution  of  Mr.  Brown  more  difficult,  should  in  no  way  have  undermined  Ms.  Tutt's 
credibility  regarding  the  stabbing  by  Mr.  Brown.  Indeed,  her  subwounds  and  Mr.  Brown's 
break-in  were  documented,  by  a  hospital  and  the  police,  respectively. 

'The  Defendant's  Motion  to  Reconsider  the  Sentence,  which  documents  the 
communications  from  the  prosecutor,  is  attached  hereto. 

*This  type  of  rejection  of  battered  womens'  claims  is  typical  of  prosecutors'  offices  with 
a  traditional  and  discriminatory  attitude  toward  women  in  general,  and  battered  women  in 
particular.  See  Karen  Czapanskiy ,  "Domestic  Violence,  the  Family,  and  the  Lawyering  Process: 
Lessons  from  Studies  on  Gender  Bias  in  the  Courts."  Family  Law  Quarterly,  Vol.  27,  No.  2, 
Summer  1993. 
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As  a  result,  defendant  was  permitted  to  withdraw  his  guilty  plea,  and  his  sentence  was 
reduced  to  a  "probation  before  judgment"  with  three  years  of  unsupervised  probation.   This 
means  that  if  he  avoids  arrest  for  three  years,  his  record  will  be  erased  altogether,  and  he 
will  have  no  criminal  record  for  breaking  in  and  attempting  to  murder  Ms.  Tutt.   In 
addition,  the  prosecution  did  not  object  to  the  lifting  of  the  requirement  that  be  stay  away    ^ 
from  Ms.  Tutt,  thereby  inviting  her  further  stalking,  harassment,  and  terrorizing  by  Mr. 
Brown.' 

The  final  action  (of  which  I  am  aware)  by  Mr.  William's  Office  taken  against  Ms. 
Tutt,  the  victim  on  whose  behalf  they  should  have  acted,  was  the  sending  of  a  letter  by  one 
of  the  Assistant  States  Attorneys  involved  with  the  case  early  on,  to  the  U.S.  Attorney's 
Office,  at  the  request  of  the  defendant  himself.   This  letter'"  claimed,  again  without  any 
attempt  to  investigate  the  true  facts  or  to  give  Ms.  TUtt  the  benefit  of  the  doubt,  that  Ms. 
Tutt  had  knowingly  lied  about  the  dates  of  two  incidents  of  Mr.  Brown's  alleged  harassment 
and  terrorizing.   In  fact,  the  errors  were  the  product,  in  one  case,  of  an  innocent  mistake  by 
Ms.  Tutt  or  the  officer  taking  the  complaint,  and  in  another  case,  of  Mr.  Brown's  deliberate 
machinations.   However,  Mr.  William's  Office  preferred  to  assume  Ms.  Tutt  was  lying,  and 
aggressively  sought  to  tar  her  reputation  in  the  eyes  of  another  prosecutor's  office 
considering  her  complaints  against  Mr.  Brown. 

It  should  be  noted  that  several  different  judges  in  the  Family  Division  of  the  D.C. 
Superior  Court  have  recognized  Ms.  Tutt's  need  for  a  protection  order  against  Mr.  Brown. 
One  of  these  judges  is  the  only  one  in  any  jurisdiction  to  have  heard  all  of  the  facts  and 
evidence  concerning  the  history  between  the  parties. 

MR.  WILUAM'S  RESPONSE 

After  I  discovered  the  P.G.  County  States  Attorney's  heinous  role  in  rescinding  Mr. 
Brown's  guilty  plea  and  subsequent  attempts  to  impugn  Ms.  Tutt's  credibility,  I  wrote  Mr. 
Williams  a  letter  seeking  an  explanation."   In  my  letter  I  attempt  to  give  Mr.  Williams  the 
benefit  of  the  doubt,  and  I  politely  request  an  explanation  for  these  inexplicable  and 
unconscionable  actions.   In  his  response  (signed  by  a  Deputy),  Mr.  Williams  clearly 
communicates  his  complete  indifference  to  his  Office's  treatment  of  Ms.  Tutt.   He  falsely 
suggests  that  his  Office  acted  "on  [the—  merits,"  and  that  Ms.  Tutt  is  merely  seeking  to 
further  "her  domestic  litigation."   The  reference  to  "domestic  litigation"  can  be  read  as  a 
code  for  "trivial  domestic  dispute,"  the  usual  label  historically  given  to  complaints  of 
battered  women  by  unsympathetic  officials. 


'This  has  continued;  as  recently  as  last  Fall  Ms.  Tutt  received  typed  death  threats  from 
Mr.  Brown. 

'"A  copy  of  this  letter  is  attached. 

"Copies  of  my  letter  and  Mr.  Williams'  response  are  also  attached  hereto. 
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Rather  than  explaining  the  handling  of  the  case,  which  I  expressly  requested  because 
the  official  documentation  is  inadequate,  Mr.  Williams  refers  me  to  the  public  record  in  the 
Courthouse.    He  avoids  addressing  the  central  question,  concerning  his  office's  responsibility 
for  the  outcome,  and  deceptively  refers  to  the  "court's  discretion." 

Mr.  Williams'  response,  in  context  .of  the  outrageous  history  of  this  case  and  the 
specificity  of  my  letter,  is  a  clear  expression  of  disdain  and  dismissiveness  toward  the 
concerns  of  battered  women.   Indeed,  he  does  not  take  this  opportunity  to  state  any 
commitment  on  behalf  of  battered  women.  He  merely  dismisses  the  inquiry,  in  arrogant 
fashion. 

OTHER  EXPKRTKNrRS 

In  addition  to  the  case  described  above,  I  have  been  told  of  several  other  "horror 
stories"  concerning  the  handling  of  battered  womens'  cases  by  Mr.  William's  office.   Several 
of  these  are  being  sq)arately  detailed  in  written  testimony  submitted  to  this  Committee.   In 
brief,  victims  and  individuals  working  with  victims  have  observed  that  the  Office's 
prosecutors  are  regularly  hostile,  disrespectful,  and  dismissive  toward  battered  women.   In 
one  case  this  behavior  included  a  refusal  to  offer  favorable  evidence  (in  the  form  of  a  letter 
certifying  she  was  "clean")  to  rebut  the  defendant's  claims  that  the  victim  was  an  alcoholic, 
and  the  prosecutors'  attempt  to  coerce  the  victim  into  agreeing  to  drop  the  charges  in  the 
middle  of  the  trial.   Assistant  States  Attorneys'  hostility  for  battered  women  has  regularly 
carried  over  toward  advocates  for  victims  who  attempt  to  support  the  victims  and  urge  the 
prosecutors  to  press  the  case.    In  at  least  one  case,  the  Office  has  gone  out  of  its  way  to 
falsely  accuse  an  advocate  of  unethical  behavior.   Many  individuals  have  reported  that 
battered  womens'  cases  are  routinely  "null  pros'd,"  i.e.,  dropped,  by  the  States  Attorney's 
Office,  even  when  the  violence  was  se>'ere  and  the  victim  is  adamant  about  going  forward. 
Both  I  and  others  to  whom  I  have  spoken  have  experienced  sexist  comments  and  demeaning 
statements  about  "these  kinds  of  cases"  from  male  Assistants  in  the  Office;  such  comments 
frequently  characterize  "these  kinds  of  cases"  as  less  serious  than  "real  crimes." 

CONCLUSION 

In  conclusion,  in  my  experience,  Mr.  Williams'  Office's  attitude  toward  battered 
women  is  archaic.   It  is  among  the  worst  I  have  experienced  in  ten  years  of  working  in  this 
field,  an  example  of  sex  discrimination  which  should  no  longer  be  countenanced.    As  a 
District  Court  Judge  Mr.  Williams  would  be  sitting  on  womens'  rights  cases,  and,  with 
passage  of  the  Violence  Against  Women  Act,  increasing  numbers  of  battered  womens'  cases. 
His  record  makes  his  attitude  towards  women  clear;  it  should  disqualify  him  for  the  Bench. 
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IN  THE  CIRCUIT  COURT  FOR  PRINCE  GEORGE'S  COUNTY,  MARYLAND 


CT  920571X 


STATE  OF  MARYLAND 


-vs- 


yUN  4  1992 


CLARENCE  BROWN  .   /CORK  DE  IHE  CIRCUIT  COUW 
•   BIB  EBmCE  BEPJICES  tOUNIX.  »D. 
MOTJOIT  FOR  RECONSIDERATION  OF  SENTENCE 

Comes  now  the  Defendant,  CLARENCE  BROWN,  by  and  through  his 

attorney,  Dorothy  C.  Gardner,  and  requests  this  Honorable  Court  to 

reconsider  the  sentence  imposed  in  the  above  captioned  matter, 

pursuant  to  Defendant's  request  and  as  grounds  states  as  follows: 

1.  That  on  May  20,  1992,  Defendant  entered  an  Alford  plea 
of  guilty  to  maimingw  That  he  was  sentenced  to  ten  years,  all 
suspended  except  time  served.  He  was  placed  on  three  years 
probation. 

2.  That  subsequent  to  Defendant's  plea.  Assistant  State's 
Attorney  Eric  Nee  through  his  discussions  with  complainants, 
discovered  information  which  caused  him  to  question  the  credibility 
of  the  State's  witnesses.  That  said  information  was  communicated 
to  defense  counsel .         y 

3.  That  the  Defendant  is  57  years  old,  and  to  the  best  of 
counsel's  knowledge.  Defendant,  at  the  time  of  sentencing,  had  no 
prior  convictions. 

4.  That  a  felony  conviction  on  Defendant's  record  would 
greatly  limit  him  in  his  ability  to  pursue  job  opportunities  and 
other  endeavors. 

5.  That  Assistant  State's  Attorney  Eric  Nee  does  not  object 
to  a  reconsideration  of  Defendant's  sentence. 
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Re 


Bernard  C. 
Lisa  Tutt 


Brown 


De.-.r   .'Ir.    Cowyill: 

Enclused  plr-ise  t'ni  a  pho'-ostatif-  copy  of   letter  directed   to  my  attention 
from  .';r.   Bernard  C.   Brcv.'n  dated  August   20,    1993.      I  have  personal   knowledge  of 
Mr.   Brown's  activities   involvino  th£   charges   in  Prince  George's  County  and  have 
enclosed  for  your  t>enefit  the  court  conputer  printout   for  the  two  charges 
listed   in  Mr.   Brown's  letter. 

Ple=ise  be  advisod  that  th^  cas-?s  enclosi?d  herein  were  nol  pressed  ay  rue 
for   '.he   following  r--?ssons: 

1.      In  CR7294I0E.'  ^is.    l"utt  n.ive  false   infomation  to  a  police  officer 
regarding  a  p.^.rticular  date  and  tine  of   a  breaking  and  entering 
..liere  Mr.   3rown  couic  not  have  been  ii.voi.cd   in  that  activity 
b-XTaUSe  he  wjS   incarcor.-ited   i!i   'lie  County  Dt;tention  Center.      Thii 
Wis  v-rifiec  l>y   vn:  personally  with  the  r^-.-ords   and  therefore  thnt 
charO'S  cf   thoi.*    .;nJ  cc-.plaini.  jf  btenkin^  arid  entering  ■.;3S  nol 
•-irosscJ  on  OctJi>;-r   29,    \0'J2. 


:n  C:^'73769::.i  alleging   -in   nss,:-..;  •:    .'Ctivity,   whereby   inforvition 
wr.z  base-;)  i-.pv-  s;)ecif;i"   listing  of  a   tjg   for   the  autofrobi  le  on  p. 
[."jrticuljr  li  ite   in  f]u.'St.ior<.      i   personjlly   inviStig  itAi  jnd  w;is 
.ible  to  det>r:Tiin?  that   t'...'   tag   that  was   lis'ccd   for   that  d.ite   in 
■]ues;  ion  w-:5    in   in.-   poss.sjion  of   tho  '■'.c'.cr  V.iiiclo 
Virpinistr.i;  :  en  of    thv.-  'Ji.i'.rict  of  ColuTbi.j.      Tiicreforo,   an 
i:"p''G|>'r    jr  -i-rroneous  .3i'..o  was  .-.-y.   fortli   m  i:u-  clisrimg  do;-ur>x;nt 
i..ise.i  ■j;.sn     h.-   infor:n  .•  i;i;i  :jrjv;.ii.r:  us  w<tn   '.!>■    '•'..)tcr  Vrhicl.-- 
..Ir-:.    -;  '  1-  .  v,    fror    •  v      Ms:  i  ;-,'    -/i    ■.'oh.:,.:  i. 
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Obviously,  frox  the  tv;o  casos  listed  IvToiii,  "-Is.  Tott's  credibility  is  ' 
so.-ncv.1at  qucG::onjblj  when  s:ic  swears  "unJor  o.i'i!i  to  cert?. in  facts  that  Tuiy  hjve 
boon  errone-ousiy  si;t  forth  in  ivjr  jpnlication  on  charging  docuiients  against 
Mr.  Brown. 

■Iirietous  j.iSi'a  '.iciv^  'jOi^rt   filed  a.jainst  'Ir.  Bicm  in  Prince  George's  County 
by  Lisa  Tutt  inat  huvo  all  resulted  in  favorable  decisions  to  Mr.  Brown.  After 
the  recont  caso  -jhicn  was  nol  pressed  in  January  of  this  year,  the 
CoTnissioner 's  Office  v;js  told  to  report  any  subsequent  filing  of  charges  by 
Ms.  Tutt  to  '.'ie  Stat-s  Attorney's  Oifict  for  further  review  to  detoriumf  it, 
in  fact,  the  sufficiency  cf  evidence  is  available  for  formal  adjudication.  As 
of  this  date,  I  h^ve  not  received  any  subsequent  conplaints  by  Ms.  Tutt  but 
hav2  been  told  by  Mr.  Brcwn  that  she  is  ncr^   carrying  on  her  activities  in  the 
District  of  Colatibia. 

Please  be  advised  that  Mr.  Brown  alludes  to  possible  contempt  charges 
against  Ms.  Tutt,  but  after  further  exaiii nation,  we  believe  in  this  Office  that 
It  v.'ould  be  very  difficult  to  prove  the  actual  perjury  charge  and  therefore 
ele-cted  not  to  bring  charges  against  her.   Future  scrutinization  of  her  claiTS 
obviously  must  be  considered  by  our  Office  based  upon  her  past  history  that  has 
been  exhibited  in  her  dealings  with  the  Police  and  Commissioners  for  the  State 
of  Maryland. 


If  I  can  be  of  any  further  assistance  to  you  in  regards  to  the  Brown  v. 
Tutt  situation,  please  feel  free  to  contact  me. 


rtJ3/p-.g 

cc:   r*;rnjrj  C.  Brown 
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April    23,     1993 


Alex  Williams,  State's  Attorney 
Prince  Georges  County 
Upper  Marlboro,  Maryland 

Re:   State  v.  Brown.  CT  920571X 

Dear  Mr.  Williams: 

I  am  writing  to  request  your  help  with  respect  to  a  case  that 
was  recently  prosecuted  by  the  P.G.  County  State's  Attorney's 
Office.  I  represent  Lia  Tutt,  who  was  the  victim  of  a  stabbing 
(Sept.  1991)  by  Clarence  Bernard  (or  Bernard  Clarence)  Brown.  Mr. 
Brown  was  prosecuted  for  assault  with  intent  to  murder;  he 
eventually  pled  guilty  to  maiming  (at  some  point  it  became  an 
Alford  plea)  before  Judge  Melbourne.  It  is  my  understanding  that 
he  was  sentenced  (in  May  1992)  to  10  years,  suspended,  with  credit 
for  123  days  of  time  served,  and  placed  on  supervised  probation  for 
3  years.  I  am  writing  you  now,  however,'  because  I  recently  learned 
that  some  modification  to  the  plea  or  sentence  was  entertained  by 
Judge  Melbourne,  apparently  on  February  24  of  this  year.  The 
"Docket  Entry"  I  have  a  copy  of  indicates  that  the  guilty  verdict 
was  "stricken"  and  defendant  was  placed  on  3  years  supervised 
probation  under  Art.  27,  Sec.  641  (Probation  Before  Judgment). 

I  am  extremely  concerned  about  the  disposition  of  this  case 
for  several  reasons.  First,  I  do  not  understand  why  the  guilty 
plea  would  have  been  "stricken;"  Ms.  Tutt  was  severely  injured  and 
disfigured  by  Mr.  Brown's  stabbing  assault  with  scissors,  which  was 
committed  after  several  previous  attempts  to  break  in  to  her 
apartment.  Doth  the  plea  and  the  subsequent  re-hearings  were 
conducted  with  no  notice  to  the  victim  or  myself.  Nor  do  I 
understand  how  a  PBJ  disposition  could  be  entered  without  a  guilty 
plea,  since  there  would  be  no  constitutional  basis  for  sentencing 
a  defendant  to  supervised  probation  without  some  finding  of  guilt. 
Moreover,  an  expungement  or  "striking"  of  the  guilty  plea  is 
extremely  damaging  to  Ms.  Tutt  in  that  it  suggests  that  she  was  not 
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attacked  and  victimized  by  Mr.  Brown,  and  communicates  to  Mr.  Brown 
that  he  has  done  nothing  wrong.  Mr.  Brown  is  now  seeking 
visitation  and  custody  of  the  parties'  child;  without  proof  that  he 
did  commit  this  attempted  murder  and  stabbing,  she  is  at  risk  of 
being  given  unsupervised  visitation  with  a  father  who  is  extremely 
dangerous. 

I  have  enclosed  the  records  I  have  received  from  the  P.G. 
County  Court  on  which  I  have  based  my  understanding  of  the  history 
of  this  case.  I  would  greatly  appreciate  it  if  you  could  provide 
an  explanation  as  to  the  complete  procedural  history  of  the  case, 
including  what  was  charged  when,  what  sentence/disposition  was 
entered  when,  and  why. 

Thank  you  very  much. 

Sincerely, 


Sincerely,    ^ 
Joarr  S.  Meier 


Enclosures 
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May  7,  1993 


Joan  S.  Meir,  ESQOIRE 

The  George  Washington  University 

The  National  Law  Center 

720  20th  Street,  N.  W. 

Suite  #SL-  101 

Washington,    D.    C.       20052 

Re:        State    vs.    CLARENCE    BERNARD    BROWN 
C.T.     920571X 

Dear    Ms.    Meir: 


in  response  to  your  correspondence  addressed  to  Mr. 
Williams,  please  be  advised  that  the  procedural  history  of 
this  case  can  be  obtained  by  reviewing  the  court  file  at  the 
Courthouse  in  Upper  Marlboro,  Maryland. 


Our  office  agreed  to  a 
to  maim  because  this  charge 
of  the  case.  It  was  correc 
been  difficult  to  establish 
reasonable  doubt.  The  defe 
(maximum  allowable)  suspend 
three  (3)  years  probation, 
defendant  filed  a  Motion  fo 
appropriate  and  complied  wi 
Judge  at  that  time,  entered 
641  which  places  the  defend 
of  guilty  has  been  entered, 
soundly  within  the  court's 


guilty  plea  to  assault  with  intent 

was  appropriate  based  upon  evidence 
tly  determined  that  it  would  have 

an  intent  to  murder  beyond  a 
ndant  was  sentenced  to  ten  (10)  years 
ed  with  credit  for  time  served  and 

Pursuant  to  Maryland  Law,  the 
r  Reconsideration.   This  note  was 
th  all  procedural  requirements.   The 

a  disposition  under  Art.  27,  Sec. 
ant  on  probation  before  the  judgment 

The  reasons  for  doing  so  are 
discretion. 


We  recognize  that  this  disposition  may  not  greatly . assist 
your  client  in  her  domestic  litigation.   However,  certainly 
those  issues  should  be  decided  on  their  own  merits. 
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I  trust  this  correspondence  has  adequately  addressed  your 
concerns. 


Sin :ere ly, 


tr^ebofah    A.    uohnst 


!'■ 


CS^eborah    A.    uohnston 

Deputy    sftate's   Attorney 


DA J: Ipg 
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Upycr  Mukora,  Muytaad  20772 
ite's  Attornev  for  Prince  Geoff's  County  30I/M2-3SU 

AppoiaOBcaa  301/952-3584 


July  27,  1994 


The  Honorable  Joseph  R.  Biden.  Jr. 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Dirksen  Senate  Office  Building 

Washington.  D.C.   20510-6275 

The  Honorable  Orrin  Hatch 
Ranking  Minority  Member 
Committee  on  the  Judiciary 
United  States  Senate 
Dirksen  Senate  Office  Building 
Washington,  D.C.   20510-6275 


Re:      Nomination  of  Alexander  wniiams,  Jr.  to  the  United  Sutes  District 
Court  for  the  District  of  Maryland 

Dear  Mr.  Chairman  and  Senator  Hatch: 

This  letter  responds  to  written  testimony  that  was  submitted  to  the  United  Sutes  Senate 
Committee  on  the  Judiciary  ("Senate  Judiciary  Committee")  regarding  my  nomination  to  the 
United  States  District  Court  for  the  District  of  Maryland.  Specifically,  Ms.  Joan  S.  Meier,  a 
clinical  professor  at  George  Washington  University  National  Law  Center,  raises  an  issue  that 
calls  into  question  the  State's  Attorney's  commitment  to  vigorously  prosecute  domestic  violence 
cases  in  Prince  George's  County.  Ms.  Judith  A.  Robinson,  of  the  Prince  George's  County  Civil 
Federation,  Inc.,  additionally  questions  the  State's  Attorney's  commitment  to  prosecute  political 
corruption  cases  in  the  county.  I  can  confidently  state  that  the  concerns  raised  by  Ms.  Meier 
and  Robinson  are  without  merit.  I  personally  abhor  violence  of  any  type,  and  any  tolerance  of 
political  corruption  strikes  at  the  very  foundation  of  our  system  of  government.  My  tenure  as 
State's  Attorney  has  reflected  these  views. 
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In  responding  to  the  testimony  opposing  ray  nomination  I  would  like  to  first  express  my 
views  on  both  issues.  Following  my  position  statement,  I  wiU  briefly  address  the  specific  facts 
raised  by  Ms.  Meier  and  Robinson.  In  support  of  my  statement,  the  following  information  can 
be  found  in  the  attached  Appendices  and  Exhibits:  (i)  Appendix  A  -  Maryland  State  Prosecutor 
Stephen  Montanarelli  letter  addressing  the  political  corruption  issue  raised  by  Ms.  Robinson;  (ii) 
Appendix  B  --  Detailed  Analysis  of  Ms.  Meier's  Allegations;  (iii)  Exhibits  1-7  --  evidence 
supporting  the  State's  Attorneys  response  to  Ms.  Meier's  claim;  (iv)  Appendix  C  —  statistical 
evidence  demonstrating  a  94%  conviction  rate  for  domestic  violence  cases;  (v)  Appendix 
D/Exhibits  1-3  -  Articles  and  letters  demonstrating  the  State's  Attorney's  commitment  to 
domestic  violence  issues. 

Political  Corruption 

Political  corruption  of  any  type  is  an  anathema  to  any  form  of  government,  but  in 
particular  to  democracy.  During  my  tenure  as  State's  Attorney  we  have  conducted  our  affairs 
with  the  utmost  concern  for  the  integrity  of  the  office.  The  State's  Attorneys  Office  is  actually 
the  community's  first  line  of  defense  against  any  corruption  that  may  affect  the  local 
govenunent.  If  a  case  warrants  prosecution,  we  will  prosecute.  By  contrast,  if  the  facts  do  not 
warrant  prosecution,  then  our  office  will  not  prosecute.  The  power  to  prosecute  is  an  awesome 
responsibility,  and  if  used  injudiciously  then  it  can  become  an  instrument  of  political  corruption. 
I  have  dedicated  my  life  to  making  government  responsive,  responsible,  and  beyond  reproach. 

Domestic  Violence 

Clearly  the  O.J.  Simpson  case  has  highlighted  again  a  very  serious  problem  plaguing  the 
criminal  justice  system  --  domestic  violence.  Resolving  domestic  violence  cases  is  not  easy  and 
they  do  not  lend  themselves  to  easy  solutions.  Without  question  traditional  civil  and  criminal 
remedies  have  failed  to  adequately  protect  domestic  violence  victims.  And  everyone  is  equally 
aware,  with  the  recent  attention,  that  for  a  long  time  domestic  violence  cases  were  not  treated 
with  the  same  regard  as  violence  committed  between  strangers.  See  Helen  R.  Molden, 
Comment,  Does  the  Legal  System  Batter  Women?:  Vindicating  Battered  Women's  Constitutional 
Rights  to  Adequate  Police  Protection.  21  Ariz.  St.  L.J.  705  (1989).  "When  the  perpetrator  and 
the  victim  are  intimate  ...  partners,  the  legal  system  transforms  the  behavior  into  domestic 
violence,  an  implicitly  less  heinous  offense."  Id.  at  726.  This  attitude  of  indifference  has 
traditionally  extended  to  the  courts,  police,  and  state  prosecutors,  all  of  whom  tended  to  assign 
low  priority  to  the  arrest,  prosecution,  and  punishment  of  spouse  abusers.  Carolyne  R. 
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Hathaway.  Comment,  Gender  Based  Discrimination  in  Police  Reluctance  to  Respond  to 
Domestic  Assault  Complaints,  75  Geo.  LJ.  667,  674;  note  18  (1986).  A  startling,  but  not 
surprising  example  of  this  disregard  for  the  rights  of  domestic  violence  victims  is  the  common 
law  rule  that  allowed  husbands  to  beat  their  wives  in  chastisement,  as  long  as  they  used  a  switch 
no  bigger  than  their  thumb.   Bradley  v.  State  2  Miss.  (1  Walker)  156  (1824). 

It  was  not  until  comparatively  recently  that  courts  began  to  reject  notions  that  domestic 
violence  was  not  a  serious  offense.  E.g..  Weishaupt  v.  Commonwealth,  315  S.E.2d  847  (Va. 
1984)  (finding  that  a  husband  may  be  convicted  of  attempted  rape  if  the  wife  revokes  consent 
to  conjugal  rights  even  while  still  married).  Soon,  most  if  not  all  policymakers,  police, 
prosecutors,  and  the  courts  began  to  view  domestic  violence  as  an  offense  that  deserved  vigorous 
prosecution.  Sec  Craig  v.  Boren,  429  U.S.  190.  198-99  (1976).  New  laws  were  created  to 
establish  that  domestic  violence  is  indeed  violence,  regardless  of  the  victim.  It  was  against  this 
backdrop  that  I  came  into  office.  When  I  became  State's  Attorney  for  Prince  George's  County, 
I  was  determined  to  reflect  this  altitude  toward  domestic  violence  in  all  parts  of  my  office. 
Upon  assuming  the  duties  of  State's  Attorney  I  implemented  new  policies  and  procedures  for 
identifying  and  handling  domestic  related  cases.  My  office  also  created  a  domestic  violence  unit 
within  the  office  to  manage  and  track  cases  identified  as  possible  domestic  related  cases.  (See 
Attached  Appendix  B). 

When  a  case  arrives  in  the  office,  it  generally  has  been  routed  through  the  following 
process.  Charges  against  a  defendant  are  filed  with  a  District  Coun  Commissioner 
("Commissioner").  If  the  case  is  identified  as  involving  a  domestic  related  offense,  the 
victim/complainant  is  referred  to  the  District  Court  Division  of  the  State's  Attorneys  Office. 
In  cases  identified  by  the  Commissioner  as  requiring  immediate  attention  or  involving  serious 
injuries  or  weapons,  the  victim  is  immediately  referred  to  the  Domestic  Violence  attorney. 
Cases  involving  assault  and  battery  and  domestic  related  offenses  are  reviewed  by  legal  staff. 
In  either  instance,  my  office  advises  the  victim  of  the  panoply  of  charges  he/she  may  initiate 
against  the  defendant  through  the  judicial  system. 

The  duties  of  the  legal  staff  vary  but  can  best  be  illustrated  as  follows.  The  legal 
assistants  are  responsible  for:  (i)  interviewing  the  victims;  (ii)  developing  the  prosecution  facts 
of  the  case  for  the  attorneys;  and  (iii)  offering  alternative  disposition  where  the  victim  refuses 
to  pursue  prosecution.  Legal  assistants  are  available  both  during  and  after  office  hours.  After 
the  initial  interview,  the  victim  then  meets  with  a  domestic  violence  attorney  a  day  or  two  later 
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to  review  the  preliminary  facts  and  gather  any  additional  information  that  may  be  relevant  to 
prosecution.  Both  the  legal  assistant  and  the  domestic  violence  attorney  are  also  available  to 
assist  walk-in  victims  and  wimesses.  Our  office,  for  obvious  reasons,  relies  heavily  upon 
evidence  provided  by  the  victim,  police,  and  investigators.  In  some  instances  the  evidence  is 
excellent  and  the  defendant  is  convicted,  in  other  instances  the  evidence  is  weak  and 
unfonunately  we  are  compelled  not  to  prosecute.  In  either  event  we  vigorously  pursue  all  claims 
by  victims  of  domestic  violence.    (See  Appendix  C). 

Brief  Factual  Account 

The  testimony  of  both  Ms.  Robinson  and  Meier  raises  what  appear  to  be.  on  its  face, 
serious  issues.  Domestic  violence  has  found  resonance  in  recent  weeks  and  political  corruption 
always  raises  alann  because  its  existence  can  prove  extremely  fatal  to  the  public  confidence  in 
its  government.  Upon  closer  scrutiny  of  the  facts,  however,  you  will  fmd  that  in  both  instances 
these  matters  are  not  quite  what  ihey  seem.  What  follows  are  summaries  of  the  circumstances 
surrounding  the  issues  Ms.  Robinson  and  Meier  raise. 

a.        Robinson  Case 

Ms.  Robinson  began  making  allegations  of  misconduct  by  certain  public  officials  during 
the  summer  of  1990.  The  allegations  of  misconduct  concerned  the  Bryn  Mawr  project.  Ms. 
Robinson  presented  these  allegations  to  our  office  and  a  number  of  other  agencies  including  the 
Federal  Bureau  of  Investigation  and  the  Internal  Revenue  Service.  Subsequently,  Ms.  Robinson 
also  secured  an  inviution  to  appear  before  a  Prince  George's  County  Grand  Jury  to  present  her 
evidence  of  the  political  misconduct.  Indeed.  Ms.  Robinson  appeared  before  two  Grand  Juries. 
Neither  Grand  Jury  issued  an  indictment  in  connection  with  the  evidence  presented  by  Ms. 
Robinson. 

In  November  1990.  Ms.  Robinson  complained  to  the  Maryland  Sute  Prosecutor's  Office 
that  a  Prince  George's  County  assistant  State's  Attorney  and  a  Grand  Jury  judge  bad  interfered 
with  the  investigation.  Ms.  Robinson  copied  both  the  Federal  Bureau  of  Investigation  and  the 
Internal  Revenue  Service  to  this  written  complaint.  The  State  Prosecutor's  Office  investigated 
the  incident  and  found  no  criminal  misconduct  on  the  pan  of  the  judge  or  the  assistant  state's 
attorney. 
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In  September  11,  1992,  Ms.  Robinson  filed  another  written  complaint  to  the  State 
Prosecutor's  Office,  alleging  misconduct  on  the  pan  of  certain  county  employees  involved  in 
political  activity.  This  complaint  was  also  investigated  by  that  office.  While  that  office  found 
a  violation  of  statute  prohibiting  the  complained  of  activity,  the  Prosecutor  refused  to  recommend 
prosecution  under  the  circumstances.  Our  office  adopted  the  findings  of  the  State  Prosecutor's 
office  and  refused  to  prosecute  the  matter.   (See  Appendix  A) 

Ms.  Robinson  was  given  every  opportunity  to  exhaust  her  claims  through  the  criminal 
justice  process  --  two  Grand  Jury,  state  prosecutors  investigation  and  the  States  Attorneys 
evaluated  the  case.  Obviously,  we  can  not  comment  on  the  details  of  that  investigation  suffice 
it  to  say  there  was  insufficient  evidence  to  prosecute. 


b.        Meier/Tutt  Case 

I  have  reviewed  the  testimony  and  exhibits  submitted  by  Joan  S.  Meier,  concerning  her 
experience  with  my  office's  handling  of  a  matter  involving  her  client.  I  regret  that  Ms.  Meier 
and  her  client  found  their  experience  with  the  office  to  be  less  than  satisfactory.  I  must  say, 
however,  that  nothing  in  my  deputy's  response  to  Ms.  Meier's  correspondence  suggests  the  kind 
of  indifference,  on  my  pan.  that  Ms.  Meier  refers  to  in  her  testimony. 

I  have  had  a  great  deal  of  experience  in  dealing  with  victims  of  crime  and,  in  particular, 
with  parties  to  domestic  violence  situations.  These  cases  are  usually  very  emotionally  charged 
having  roots  that  extend  far  beyond  what  the  State's  Attorneys  Office  is  equipped  to  handle.  In 
dealing  with  all  of  our  victims,  our  goal  is  to  be  sensitive  to  the  rights  of  all  victims,  while  at 
the  same  time,  bringing  effective  prosecutions  of  those  responsible  for  wrongdoing. 

Many  times,  victims  expect  our  office  to  solve  their  entire  problem  through  criminal 
prosecution,  and  this  is  obviously  difficult  to  achieve.  I  find  that  very  few  victims  understand 
the  heavy  burden  of  proof  that  our  office  must  meet  to  make  a  criminal  prosecution  effective. 
Our  decisions  with  respect  to  strategy  in  a  particular  case  must  be  driven  by  what  we  feel  the 
evidence  in  the  case  will  aUow  us  to  prove  "beyond  a  reasonable  doubt."  While  victims  rarely 
have  a  doubt  about  the  wrong  that  they  feel  has  been  done  to  them,  we  must,  as  effective 
advocates  on  their  behalf,  be  more  objective  about  what  can  actually  be  achieved  by  prosecution. 
Nothing  would  be  more  coimterproductive  to  the  interest  of  the  State  and  the  citizens  of  the  State 
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than  prosecutions  that  proceed  simply  because  of  the  emotionally  charged  atmosphere  that  often 
surrounds  violent  crime. 

We  are  also  mindful  of  the  fact  that  in  addition  to  any  criminal  case  that  may  be  pending 
the  defendant  and  victim  may  have  civil  matters  simultaneously  pending.  This  frequently  occurs 
in  domestic  violence  situauons  where  a  divorce  or  custody  proceeding  may  also  be  ongoing. 
Many  times,  the  acuon  that  we  take  in  connection  with  the  criminal  prosecution  is  helpful  to  one 
pany  or  the  other,  and  sometimes  it  is  not.  Our  office  is  sensitive  to  the  tensions  that  may  be 
created  by  actions  we  deem  appropriate  in  connection  wiib  any  criminal  action  we  may  be 
responsible  for.  and  the  effect  those  actions  have  on  pending  civil  disputes.  Again,  however, 
we  caimot  tailor  our  decision-making  to  accommodate  all  who  may  be  involved  in  disputes  with 
a  defendant  we  are  prosecuting.  Our  work  would  quickly  grind  to  a  halt  if  our  decisions  to 
prosecute  were  dictated  by  the  implications  they  may  have  in  concurrently  pending  civil  matters. 

This  is  a  reality  that  very  few  victims  understand,  or  at  least,  are  willing  to  accept.  This 
reality  is  sometimes  interpreted  as  indifference  to  the  rights  of  victims,  but  I  must  return  to  the 
point  I  made  earlier.  The  government  has  a  very  heavy  burden  to  carry  in  order  to  achieve  a 
conviction,  and  therefore,  we  must  be  true  to  its  primary  mandate,  which  is  to  bring  effective 
prosecutions.  The  merits  of  the  case  must  be  judged  by  what  can  be  proved  beyond  a  reasonable 
doubt  based  upon  the  evidence. 

Ms.  Meier  raises  concerns  regarding  my  alleged  indifference  to  her  client's  circumstance. 
I  would  refer  the  Senate  Judiciary  Committee  to  our  response  lo  Ms  Meier's  April  23,  1993, 
letter.  Deputy  State's  Anomey  Deborah  Johnston's  letter  explains  some  of  the  same  points  that 
I  have  outlined  concerning  the  tensions  between  the  civil  and  criminal  matters  arising  out  of  the 
same  incident.  I  do  not  believe  thiat  our  response  to  Ms.  Meier  can  be  fairly  read  as  expressing 
disdain  or  dismissiveness  towards  the  concerns  of  battered  women.  Indeed,  I  found  Ms. 
Johnston's  letter  to  be  responsive  to  the  issues  Ms.  Meier  raised,  and  courteous  in  its  explanation 
of  the  office's  actions.  Rather  than  interpreting  our  response  as  suggesting  that  her  client  was 
"merely  seeking  to  further  her  trivial  domestic  dispute."  through  the  criminal  justice  system,  Ms. 
Johnston  almost  apologizes  for  our  inability  to  satisfy  Ms.  Tuu's  desires.  Interestingly  enough, 
my  deputy  is  an  experienced  female  attorney  who  is  just  as  committed  as  Ms.  Meier  to  the  cause 
of  battered  women. 
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Ms.  Meier's  testimony  makes  one  thing  clear;  she  is  a  very  zealous  advocate  for  the 
rights  of  battered  women.  For  this  I  applaud  her.  I  regret,  however,  that  she  has  judged  me 
to  be  less  of  an  advocate  for  the  rights  of  victims  and  in  particular,  battered  women.  I  have 
dedicated  my  entire  life  to  public  service  and  that  includes  protecting  the  rights  of  victims. 

Conclusion 

I  regret  that  neither  Ms.  Robinson  nor  Meier  were  able  to  secure  the  outcome  that  they 
thought  appropriate.  Serving  as  an  elected  prosecutor  and  representing  nearly  750,000  citizens 
in  matters  involving  criminal  justice  is  a  challenging  but  difficult  job.  During  the  nearly  eight 
(8)  years  of  my  service  as  State's  Attorney  many  victims,  witnesses,  citizens,  and  attorneys 
exposed  to  our  system  of  criminal  jurisprudence  frequently  have  come  away  from  the  process 
satisfied,  appreciative  and  better  informed.  I  regret  that  Ms.  Meier  believes  that  she  encountered 
an  "archaic  attitude  toward  battered  women."  She  is,  however,  clearly  in  error  and  moreover, 
her  conclusions  are  unjustified  and  unfair  to  my  staff  and  to  me  personally. 


Sincerely, 


QjIxJ^U,  ::(/iUja^^ 


Alexander  Williams.  Jr. 
AW/bb 
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THE  STATE  PROSECUTOR 

July  25.  1994 

Kotein  Alexander,  Esquire 
Alexander,  Gebhudt,  Aponte  &.  Marks 

Lee  Plaza,  Suite  805 

8601  Georgia  Avenue 

Silver  Spring,  Maryland  20010 

Re:  Allegations  of  Judith  Robiiuon 

Dear  Mr.  Alexander: 

By  letter  dated  July  22,  1994,  you  requested  that  we  respond  to  certain  allegavons 
made  by  Judith  Robinson  regarding  Prince  Georfe's  County  State's  Attorney  Alexander 
Willianu.  Mn  Robinion'i  allegations  were  cootained  in  a  letter  by  her  to  Senator  Joseph 
Biden  of  the  United  States  Senate  Judiciary  Committee.  You  provided  us  with  a  copy  of 
Mn  Robinson's  letter  dated  July  7,  1994. 

We  have  examined  our  files  relating  to  the  matters  raised  in  Mrs.  Robinson's  letter. 
They  reflect  the  following: 


Since  the  summer  of  1990,  Mrs.  Robinson  has  b««n 
alleging  that  certain  public  officials  committed  misconduct  In 
ofTice  in  connection  with  the  development  of  a  project  known 
aj  Bryn  Mawr.  Her  allegatioro  were  made  to  •  number  of 
agencie],  including  the  Onice  of  the  State's  Attorney  for  Prince 
George's  County,  the  Federal  Bureau  of  Investigation,  and  the 
Internal  Revenue  Service.  Apparently  dissatisfied  with  the 
response  she  received  from  these  agencies,  Mrs.  Robinson 
secured  an  invitation  from  the  Prince  George's  County  Grand 
Jury  to  appear  before  them  and  provide  evidence  of  the 
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•llegatioru  she  was  making.  She  afipeued  before  the  Grand 
Juiy,  and  communicated  in  writing  with  the  luccessor  Grand 
Jury.    Neither  Grand  Jury  ever  iftdict»d  Miyone  in  connection 
with  the  mattert  brought  to  their  attentioa  by  Mn.  Robinson. 

In  November,  1990.  Mrs.  Robimon  made  a  written 
complaint  to  this  OBice  in  connection  with  her  experience 
before  the  Grand  Jury.  She  alleged  that  an  aawtant  sute's 
attorney  who  was  present  in  the  Grand  Jury  during  her 
testimony  had  attempted  to  intimiriate  her  and  obatruct  the 
grand  jury  investigation.  She  also  alleged  that  the  grand  jury 
judge  corruptly  interfered  in  the  investigation.  Her 
correspondence  detailinc  these  allegations  was  copied  by  her  to 
the  Federal  Bureau  of  Investigation  and  the  IntRnal  Revenue 
Service. 

The  allegations  were  investigated  by  thb  Office.  We 
found  no  criminal  misconduct  on  the  part  of  dtber  the  judge  or 
the  assistant  state's  anomey.  That  finding  was  communicated, 
in  writing,  to  Mrs.  Robinson. 

On  September  11,  1992.  Mis.  Robinson  made  a  second 
written  complaint  to  this  OtTice.  This  complaint  alleged 
criminal  misconduct  in  office  on  the  part  of  certain  Prince 
George's  County  employees  in  conducting  political  activity  while 
on  the  job  during  working  hours.  Again,  her  complaint  was 
fiiily  investigated  by  this  Office.  By  letter  dated  October  29, 
1992.  we  advised  Mrs.  Robinson  that  while  the  statute 
prohibiting  such  activity  may  have  been  violated  by  certain 
employees,  violation  of  the  statute  was  not  a  criminal  offense. 
We  further  advised  her  that  although  the  common  law  crime  of 
misconduct  in  ofTice  might  be  applicable,  in  appropriate 
circumstances,  to  a  violation  of  the  statute  in  tjueation,  we 
would  not  recommend  prosecution  in  the  dreumstaiKes 
revealed  by  our  investigation.  A  copy  of  our  letter  b  endoaed. 

There  was  no  evidence  whatsoever  that  County 
Executive  Glendenning  was  involved  as  either  a  participant  or 
an  organizer  of  the  meeting  in  queation.  Since  Slate's  Attorney 
Williams  apparently  adopted  our  rindings  and 
recommendations,  we  agree  with  bis  refusal  to  further 
Investigate  these  allegations. 


Except  to  the  ertent  that  the  complaint  about  the  Assistant  State's  Attorney  may  have 
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indirectly  reflected  on  State's  Attorney  AJeunder  Williams,  Jr^  we  have  had  no  occasion 
to  investigate  any  complaint  of  misconduct  on  the  part  of  Mr.  Williams. 


^^S^n^^iJlL^ 


Montanareili 
Sute  ProMcutor 
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APPENDIX  B 
MEIER/TUTT  REBUTTAL 

APPENDIX  B  ••  Analysis  of  Meier  Allegations 


I.  Lia  Tutt  Case 

A.   Background 

The  dispute  in  this  case  was  an  outgrowth  of  child  custody  and  visitation  disagreement 
between  Ms.  Lia  Tutt  and  Mr.  Clarence  Brown.  In  September  of  1991,  Ms.  Tutt  and  Mr. 
Brown  failed  to  reach  an  arrangement  for  Mr.  Brown's  visitation  rights  with  his  daughter  by  Ms. 
Tutt.  Ms.  Tutt  also  brought  an  action  in  the  Superior  Court  of  the  District  of  Columbia  for  a 
civil  restraining  order,  alleging  Mr.  Brown  had  engaged  in  harassing  phone  calls.  The  acuon 
was  dismissed  for  lack  of  jurisdiction. 

In  September  of  1991 ,  Mr.  Brown  was  arrested  on  a  number  of  occasions  in  altercations 
involving  Ms.  Tuit.  In  one  incident,  Mr.  Brown  broke  into  the  apartment  of  Ms.  Tutt  and  cut 
her  with  a  pair  of  scissors.  Mr.  Brown  was  incarcerated  for  these  various  offenses.  Ms.  Tuu 
further  alleged  that  Mr.  Brown  had  stalked  her,  made  harassing  phone  calls,  and  sent  written 
threats  to  her.  Based  on  this  information,  Mr.  Brown's  bond  was  revoked  in  April  of  1992  and 
a  warrant  for  his  arrest  was  issued.  Our  office  sought  the  and  obtained  the  continued 
incarceration  of  Mr.  Brown  pending  trial. 

In  April  of  1992,  state's  attorney  Eric  Nee  began  noticing  irregularities  in  testimony 
presented  by  Ms.  Tutt.  Specifically,  Ms.  Tutt  claimed  that  she  received  a  threatening  letter, 
allegedly  sent  by  Mr.  Brown,  that  was  type-written  and  signed  by  Mr.  Brown  and  his  mother. 
Their  signatures  appeared  to  have  been  traced  onto  the  typed  note.  Mr.  Nee  brought  these 
concerns  to  Ms.  Meier  who  took  no  action  to  address  or  allay  these  concerns.  There  were  other 
factual  inconsistencies  brought  to  the  attention  of  our  staff  by  Mr.  Brown's  custody  attorney. 
Subsequently,  these  inconsistencies  were  communicated  to  the  public  defender's  office  and  Judge 
Melbourne,  who  was  overseeing  the  trial.  Following  Mr.  Brown's  guilty  plea  for  assault  with 
intent  to  maim.  Judge  Melbourne,  sentenced  Mr.  Brown  and  placed  him  on  probation  on  the 
condition  that  he  have  no  contact  with  the  victim.  In  spite  of  our  opposition.  Judge  Melbourne 
later  granted  Mr.  Brown's  motion  for  reconsideration  of  the  sentence. 

In  October  of  1992,  Ms.  Tutt  alleged  that  Mr.  Brown  was  again  stalking  her.  Our  office 
requested  that  Mr.  Abrum  of  the  Parole  and  Probation  division  investigate  the  matter.  Mr. 
Abrum  determined  that  Mr.  Brown  was  in  compliance  with  the  terms  of  his  probation.  Based 
upon  this  and  other  information  submitted  to  Judge  Melbourne,  the  Judge  struck  her  previous 
condition  of  no  contact  with  the  victim  on  February  24,  1993. 

On  August  24,  1993,  state's  attorney  Richard  Bury  contacted  Kenneth  H.  Cowgill, 
Chief  of  Misdemeanor  Division,  U.S.  Attorney's  office  and  advised  Mr.  Cowgill  that  two  cases 
involving  Mr.  Brown  and  Ms.  Tutt  had  been  nol  pressed  (dismissed)  due  to  inconsistencies  in 
Ms.  Tutt's  statements  and  the  factual  circumstances.  In  one  case,  Ms.  Tutt  had  complained  of 
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a  breaking  and  entering  by  Mr.  Brown  at  a  time  when  he  was  incarcerated  in  the  County 
Detention  Center. 


B.  Allegations 

Joan  S.  Meier  has  submitted  testimony  to  this  Cooimittee  alleging  that  the  Sute's 
Attorneys  Office  "displayed  an  appalling  hostility  and  abusive  attitude  toward  battered  women." 
More  specifically,  Ms.  Meier  states  that  "Mr.  Williams,  as  Sutes  Attorney  for  Prince  George's 
County,  established  an  atmosphere  in  the  prosecutors'  office  of  outrageous  indifference  and 
palpable  hostility  to  female  victims  of  intimate  violence."  These  allegations  are  based  almost 
entirely  upon  Ms.  Meier's  experience  in  the  Lia  Tutt  ("Tutt")  case.  In  addition,  Ms.  Meier 
alleges  that  this  indifference  is  racially  motivated.  Ms.  Meier's  sweeping  generalizations  and 
unsupported  conclusions,  however,  cannot  withstand  a  careful  examination  of  the  facts  of  the 
case. 

What  follows  is  a  point-by-point  response  to  each  of  her  allegations  regarding  the  Tutt 
case.  The  prosecutors  personally  responsible  for  this  case  have  responded  in  writing  to  Ms. 
Meier's  allegations.  These  responses  and  supporting  evidence  are  contained  within  Appendix 
B,  and  attached  as  exhibits. 

7.  Charging  defendant  with  a  misdemeanor  crime. 

To  support  her  allegation  that  the  State's  Attorneys  office  is  hostile  and  displays  and 
"abusive  attitude  toward  battered  women,"  Ms.  Meier  notes  that  the  defendant  in  the  Tutt  case, 
Mr.  Brown,  was  only  charged  with  a  misdemeanor  crime.  The  Stale's  Attorney's  office 
prosecuted  Mr.  Brown  for  assault  with  intent  to  maim.  In  Maryland,  the  maximum  sentence  for 
this  crime  is  ten  (10)  years  in  prison.  See  Deborah  Johnston's  May  7,  1993.  letter  to  Ms.  Meier 
attached  as  Exhibit  1  and  included  in  Ms.  Meier's  testimony.  In  light  of  the  possible  sentence 
neither  this  charge  nor  this  crime  constitute  "minor"  offenses. 

This  charge  stemmed  from  Mr.  Brown's  stabbing  of  Ms.  Tutt.  The  evidence  provided 
demonstrates  that  the  stabbing  occurred  in  an  altercation  involving  three  adults,  Ms.  Tutt,  Mr. 
Brown,  and  Dr.  OUie.  It  should  be  noted  that  Ms.  Tun  was  stabbed  with  a  pair  of  scissors  and 
that  her  wounds  were  a  l.S  centimeter  superficial  wound  to  her  face  and  a  1  centimeter  and  O.S 
centimeter  deep  wound  to  her  .shoulder.  SfiS  Confidential  Memorandum  of  Eric  Nee,  Exhibit 
2,  pp.  2;  Hospital  Records,  Exhibit  3).  While  not  wanting  to  trivialize  these  wounds  or  the 
assault,  the  prosecutors  handling  the  case  simply  (and  reasonably)  believed  that  attempted  murder 
could  not  be  proven  beyond  a  reasonable  doubt.   ^  Exhibit  1,  pp.1- 

Moreover,  attempted  murder  is  a  specific  intent  crime.  That  is,  the  prosecution  must 
show  beyond  a  reasonable  doubt  that  the  defendant  subjectively  intended  to  commit  murder.  In 
Maryland,  intoxication  is  a  mitigating  defense  to  specific  intent  crimes.  Given  that  there  was 
evidence  to  show  that  Mr.  Brown's  was  intoxicated  during  the  attack,  the  prosecutors  had  sound 
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reason  to  question  whether  the  state  could  prove  the  requisite  mental  sute.  ^  Report  of 
Detective  Peter  Gallaher  attached  as  Exhibit  4.  In  sum,  charging  Mr.  Brown  with  intent  to 
maim  rather  than  attempted  murder  was  a  reasoned  decision  based  on  the  evidence  in  this 
particular  case. 

2.  Appearance  of  dropping  the  case. 

Ms.  Meier  further  claims  that  the  State's  Attorneys  office  appeared  to  drop  the  case 
against  Mr.  Brown.  As  demonstrated  by  her  own  testimony,  however,  the  State's  Attorneys 
office  did  not  drop  the  case.  In  light  of  the  heavy  work  load  plaguing  most  prosecutors  an 
inability  to  remember  or  immediately  identify  a  name  as  common  place  as  "Brown"  does  not 
denote  incompetence,  indifference,  nor  support  the  allegation  that  the  case  i^peared  to  have  been 
dropped. 


3.  State's  Attorneys  Office  refused  to  take  action  to  revoke  Mr.  Brown's  bond  following 
alleged  incidents  of  stalking. 

In  Ms.  Meier's  statement,  she  notes  that  the  State's  Attorneys  Office  did  nothing  to  stop 
the  then  alleged  stalking  incidents  by  Mr.  Brown  against  Ms.  Tutt  until  Ms.  Meier  personally 
intervened.  These  incidents,  however,  took  place  in  the  District  of  Columbia,  not  Maryland. 
Obviously,  the  State's  Attorneys  Office  and  the  Maryland  courts  lacked  jurisdiction  to  prosecute 
and  try  Mr.  Brown  for  alleged  criminal  activity  in  the  District  of  Columbia. 

Also,  Ms.  Meier  implies  that  the  Sute's  Attorneys  Office  disregarded  Ms.  Tutt's  claims 
and  failed  to  obtain  a  restraining  order  against  Mr.  Brown.  The  state's  attorneys  in  Maryland, 
however,  cannot  participate  in  seeking  ex-parte  restraining  orders.  These  actions  are  handled 
directly  by  the  Maryland  district  court  judges  and  the  cleik's  office  for  the  district  court.  While 
one  sympathizes  with  Ms.  Tutt's  plight,  the  Sute's  Attorneys  Office  simply  lacked  the  authority 
to  take  the  steps  Ms.  Meier  believes  were  necessary. 

Most  importantly,  Ms.  Meier  overlooks  or  is  imaware  of  important  facts  to  reach  her 
conclusion.  The  felony  division  of  the  State's  Attorneys  Office  learned  of  the  alleged  stalking 
on  or  soon  after  March  16,  1992.  ^  Confidential  Memorandum  from  Eric  J.  Nee,  attached 
as  Exhibit  2,  pp.  1.  The  prosecutors  then  met  with  Ms.  Tua,  Ms.  Meier,  and  others.  On  April 
1.  1992,  the  prosecutors  persuaded  Judge  Audrey  Melbourne  that  Mr.  Brown's  bond  should  be 
revoked  and  that  a  bench  warrant  should  issue.  £k  Exhibit  2,  pp.  1;  ^  Ms.  Meier's  testimony 
at  pp.  4.  On  April  6,  1992,  the  prosecutors  persuaded  Judge  Sylvania  Woods  to  keep  Mr. 
Brown  without  bond  pending  trial.  In  spite  of  the  size  of  the  courts'  docket  and  the  case  load 
of  each  prosecutor,  the  prosecutors  then  handled  this  matter  efficiently  and  effectively. 
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4.  Guilty  Plea  for  Intent  to  Maim  and  reduced  incarceration. 

Ms.  Meier  also  contends  that  the  plea  bargain  and  reduced  sentence  reached  in  the  Tun 
case  shows  that  the  State's  Attorneys  Office  cavalierly  diirniij^v^  complaints  of  domestic 
violence.  Ms.  Meier  contends  that  the  plea  bargain  was  an  "abdication  of  advocacy."  Ms. 
Meier's  contention,  however,  demonstrates  a  misunderstanding  of  the  duties  of  a  prosecutor  and 
neglects  to  acknowledge  that  the  State's  Attorneys  Office  obtained  a  conviction  for  Mr.  Brown's 
attack  upon  Ms.  Tutt. 

No  one  can  doubt  that  prosecutors  simply  do  not  have  time  to  try  every  person  arrested. 
As  then  Attorney  General  Robert  Jackson  stated:  "What  every  prosecutor  is  practically  required 
to  do  is  to  select  the  cases  for  prosecution  and  to  select  those  in  which  the  offense  is  the  most 
flagrant,  the  public  harm  the  greatest,  and  the  proof  the  most  certain."  R.  Jackson,  The  Federal 
Prosecutor,  Address  Delivered  at  the  Second  Aimual  Conference  of  United  States  Attorneys, 
April  1,  1940.  Clearly,  then,  no  matter  how  much  an  alleged  crime  may  cry  out  for  severe 
punishment,  the  prosecutor  is  limited  by  certain  legal  procedures  and  the  evidence  in  each  case. 

The  prosecutors  in  this  case  simply  determined  that  given  all  the  evidence  (as  explained 
more  fully  below),  this  plea  bargain  was  the  best  course  of  action  for  the  State.  Ms.  Meier  and 
Ms.  Tutt  may  have  preferred  to  see  Mr.  Brown  prosecuted  to  the  fullest  extent  of  the  law. 
Their  desires,  however,  cannot  influence  the  State's  Attorneys  Office's  disposition  of  the  case. 

Furthermore,  the  State's  Attorneys  Office  did  in  fact  oppose  Mr.  Brown's  request  for 
Reconsideration  of  his  sentence.  ^  Exhibit  S.  This  opposition  should  not  be  overlooked. 
Finally,  notwithstanding  the  merits  of  Ms.  Meier's  argument.  Judge  Melbourne  granted  the 
reconsideration  based  on  all  the  evidence  before  her.  The  plea  bargain  and  Judge  Melbourne's 
decision  were  not  the  result  of  a  callous  indifference  to  the  victims  of  domestic  violence. 

5.  Aggressive  attack  on  Tutt's  credibility. 

Ms.  Meier  is  especially  concerned  with  perceived  attacks  by  the  State's  Attorneys  Office 
on  Ms.  Tutt's  credibility.  In  particular,  she  condemns  Mr.  William's  office  for  sending  a  letter 
detailing  inconsistencies  in  Ms.  Tutt's  allegations  to  the  U.S.  Attorney's  Office  in  Washington, 
D.C.  and  informing  the  Mr.  Brown's  attorney  of  evidence  that  cast  doubt  on  Ms.  Tutt's  claims. 
Again,  Ms.  Meier's  conclusions  do  not  account  for  the  duties  of  a  prosecutor. 

It  is  well-settled  law  that  a  prosecutor  is  required  to  make  exculpatory  evidence  available 
to  counsel  for  the  defendant.  Sj^  State  of  Maryland  v.  Bradv.  373  U.S.  83  (1963);  Maryland 
Rule  4-263(a)(l).  In  this  case,  the  prosecutor  handling  the  case  noted  irregularities  in  Ms.  Tutt's 
sutements  and  the  alleged  death  threats  sent  to  Ms.  Tutt  by  Mr.  Brown.  S^  Exhibit  2  at  pp. 
1-2.  These  irregularities  caused  him  to  question  the  veracity  of  the  evidence  and  to  question  the 
credibility  that  would  be  given  to  Ms.  Tutt's  testimony.  The  prosecutor  then  had  an  ethical  and 
legal  obligation  to  disclose  this  information  to  counsel  for  the  defendant  and  to  other  prosecutors. 
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The  disclosure  of  these  irregularities  (including  seemingly  forged  letters  submitted  by  Ms. 
Tutt  as  evidence  of  death  threats  by  Mr.  Brown  and  evidence  that  Mr.  Brown  was  incarcerated 
at  the  time  he  allegedly  stole  Ms.  Tutl's  car)  can  hardly  be  deemed  "collusive."  Again,  the 
prosecution  has  an  obligation  to  make  such  evidence  available  to  the  defendant.  Moreover,  these 
irregularities  led  the  prosecutors  to  conclude  that  a  plea  bargain  was  the  best  course  of  action 
for  the  state.  While  Ms.  Meier  and  Ms.  Tun  may  disagree  with  the  outcome  of  this  case,  the 
State's  Attorneys  Office  cannot  be  faulted  for  abiding  by  its  ethical  and  legal  duties. 

C.   Significant  Omissions  in  Ms.  Meier's  Account 

Ms.  Meier's  portrait  of  the  State's  Attorneys  Office  under  Alexander  Williams,  Jr.  fails 
to  mention  important  facts  in  this  case.  A  partial  listing  of  these  facts  follows  to  give  a  more 
complete  picture  of  this  case. 

1.  This  case  initially  revolved  around  a  child  custody  and  visitation  dispute; 

2.  Ms.  Tutt  had  repeatedly  brought  charges  against  Mr.  Brown  for  a  variety  of 
crimes  in  both  Maryland  and  the  District  of  Columbia.  In  both  jurisdictions  these 
cases  have  been  dismissed  on  a  number  of  grounds,  including  failure  to  prosecute 
(See  Letter  to  Judge  Vincent  Femia  from  Regina  Rogers  Jackson,  Esq.,  Exhibit 
6p.  1.); 

3.  Evidentiary  problems  undercut  the  credibility  of  Ms.  Tutt  with  a  judge  or  jury 
as  it  appears  that  Ms.  Tutt  may  not  have  actual  received  death  threats  from  Mr. 
Brown  (§£§  Exhibit  2,  pp.  1-2); 

4.  Ms.  Meier's  testimony  contains  sweeping  statements  and  generalizations  about 
the  office  and  its  handling  of  the  case  (i.e..  the  state  "recommended"  to  the  public 
defender  that  Brown  file  for  a  reduced  sentence)  without  providing  any  factual 
background  for  these  allegations; 

5.  Ms.  Meier  assumes  that  certain  statements  by  prosecutors  reflect  hostility 
towards  victims  of  domestic  violence  when  the  statements  are  more  aptly 
described  as  the  prosecutors'  perception  of  how  a  judge  or  jury  will  view  Ms. 
Tutt's  testimony.  For  example,  Ms.  Meier  states  that  the  office  dismissed  the 
victim's  credibility  because  she  alleged  a  subsequent  assault  by  Dr.  Ollie  and 
because  of  inconsistencies  in  Ms.  Tutt's  allegations.  These  opinions  and 
perceptions  of  the  prosecutors,  however,  merely  reflect  what  would  be  brought 
out  at  trial  and  what  would  likely  influence  a  jury; 

6.  Ms.  Meier's  testimony  fails  to  account  for  the  important  steps  taken  by  the 
State's  Attorneys  Office  such  as  the  implementation  of  the  domestic  violence  unit 
and  the  various  tracking  procedures.    There  is  no  objective  measurement  or 
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comparison  on  her  pan  on  either  a  county,  state,  or  nationwide  basis  of  the 
office's  procedures,  practices,  policies,  conviction  rate,  etc. 


CONCLUSION 

Domestic  violence  matters  are  very  sensitive,  and  critically  important,  however,  they  are 
also  difficult  cases  to  handle.  So  much  so  that  I  have  always  instructed  my  office  to  deliberate 
and  reflect  upon  these  issues  with  the  utmost  circumspection.  Many  of  such  cases  involve 
reluctant  victims  who,  despite  having  files  charges,  later  refuse  to  cooperate  with  our  office,  and 
demand  that  the  charges  be  withdrawn.  Where  we  possess  the  requisite  evidence  to  move 
forward,  the  cases  oftentimes  receive  disappointing  sentences  and  decisions  from  a  court  system 
which  operates  independently  from  prosecutors  and  are  vested  with  the  authority  to  decide  and 
adjudicate  matters  in  their  own  discretion  and  wisdom.  Still,  more  troubling  are  the  few  cases 
involving  issues  of  credibility,  which  occasionally  surface  during  the  investigation  of  a  criminal 
case.  This  is  precisely  what  occurred  in  the  Tutt-Brown  matter.  One  of  our  supervising 
attorneys  discovered  and  confirmed  the  existence  of  certain  facts,  inconsistent  from  the  purported 
facts  which  Ms.  Tutt  had  sworn  to  under  oath.  Consequently,  the  ethical  mandate  required  of 
us  as  prosecutors  and  as  preserves  of  justice  was  to  carefully  investigate  those  issues  affecting 
Ms.  Tutt's  credibility  issues  involving  her  client;  however,  my  investigation  of  the  handling  of 
the  incident  involving  Ms.  Tutt  and  Mr.  Brown  revealed  a  careful,  serious,  and  fair 
investigation,  prosecution  and  sentence  of  Mr.  Brown. 

Unfortunately,  there  are  some,  however  few,  who  do  not  feel  that  justice  was  served  or 
that  their  interest  in  a  particular  case  was  effectively  protected.  This,  of  course,  saddens  me, 
although  I  realize  that  not  everyone  will  be  pleased  in  every  instance.  I  can,  however,  state 
without  reservation  that  the  Prince  George's  County  State's  Attorneys  Office  is  comprised  of 
dedicated  attorneys  and  a  wonderful  staff  who  make  every  effort  each  day  to  carefully,  seriously, 
professionally,  and  fairly  reflect  and  act  upon  the  issues  of  public  safety,  law  enforcement  and 
crime  that  are  so  important  to  all  of  us  as  citizens. 

No  system  is  perfect.  Our  criminal  justice  system  has  its  flaws.  However,  to  cite  one 
particular  case  as  the  basis  for  an  overall  indictment  against  the  State's  Attorney's  office  seems 
quite  unfair. 

As  a  state  and  county  entity,  the  State's  Attorney's  OfiHce  has  a  responsibility  to  each  and 
every  member  of  the  county  to  uphold  and  apply  the  laws  of  the  state  appropriately  in  a  fair  and 
objective  maimer.  The  position  of  State's  Attorney  requires  that  a  constant  balancing  act 
between:  (i)  the  requirements  of  justice  counter-balanced  with  constitutional  rights;  (ii)  the 
rights  of  the  victim  contraposed  against  the  rights  of  the  accused;  (iii)  responsibility  owed  to 
the  Constitution,  the  state  and  its  citizens. 
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May  7,  1993 


Joan  s.  Meir,  ESQOIRE 

The  George  Washington  University 

The  National  Law  Center 

720  20th  Street,  N.  H. 

Suite  ISL-  101 

Washington,    D.    C.       20052 

Re:       State   vs.    CLARENCE   BERNARD   BROWN 
C.T.    920571X 

Dear   Ms.   Heir: 

in  response  to  your  correspondence  addressed  to  Mr. 
Williams,  please  be  advised  that  the  procedural  history  of 
this  case  can  be  obtained  by  reviewing  the  court  file  at  the 
Courthouse  in  Upper  Marlboro,  Maryland. 

Our  office  agreed  to  a  guilty  plea  to  assault  with  intent 
to  na im  because  this  charge  was  appropriate  based  upon  evidence 
of  the  cas<».   It  was  correctly  determined  that  it  would  have 
been  difficult  to  establish  an  intent  to  murder  beyond  a 
reasonable  doubt.   The  defendant  was  sentenced  to  ten  (10)  years 
(maximum  allowable)  suspended  with  credit  for  time  served  and 
three  (3)  years  probation.   Pursuant  to  Maryland  Law,  the 
defendant  filed  a  Motion  for  Reconsideration.   This  note  was 
appropriate  and  complied  with  all  procedural  requirements.   The 
Judge  at  that  time,  entered  a  disposition  under  Art.  27,  Sec. 
641  which  places  the  defendant  on  probation  before  the  judgment 
of  guilty  has  been  entered.   The  reasons  for  doing  so  are 
soundly  within  the  court's  discretion. 

We  recognize  that  this  disposition  may  not  greatly . assist 
your  client  in  her  domestic  litigation.   However,  certainly 
those  issues  should  be  decided  on  their  own  merits. 
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I  trust  this  correspondence  has  adequately  addressed  your 
concerns. 


Sincerely, 


A  » 


Cioiltwfah  il'. 


Johnston 
Deputy  Sitatfe's  Attorney 
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CONFIDENTIAL  HEHORANDUH 

10:    Alexander  Williams,  Jr.,  State's  Attorney 

FROM:   Eric  3.    Nee,  Assistant  State's  Attorney 

RE:    Letter  from  Joan  S.  Meier  dated  July  15,  1994,  to  Senator  Joseph 
Biden  opposing  Alex  Williams,  Jr.,  for  Federal  Judge. 

I  have  carefully  reviewed  Ms.  Meier's  letter  along  with  her  views  as  to  you  and 
our  office's  handling  of  the  complaints  initiated  by  Ms.  Lia  Tutt.  I  believe  that 
Ms.  Meier's  allegations  are,  at  worst,  misleading  while,  at  best,  are  libelous  and 
offensive.  I  am  personally  offended  by  her  comment  that  our  office  has  "displayed 
an  appalling  hostility  and  abusive  attitude  toward  battered  women...  that  many  of 
these  victims  are  persons  of  color".  The  overall  tone  of  her  comments  are  clearly 
intended  to  inflame.  Her  allegations  of  incompetence  are  baseless. 

Ms.  Meier,  although  perhaps  competent  in  domestic  relations  law,  is  not 
knowledgeable  as  to  the  finer  points  of  our  criminal  justice  system.  Most  importantly, 
she  apparently  is  unaware  of  the  prosecutor's  role  to  reveal  "potential"  exculpatory 
evidence  or  "in  fact"  exculpatory  evidence  when  we  become  aware  of  such  as  mandated  by 
State  of  Maryland  v.  Brady,  373  U.S.  83  (1963),  and  Maryland  Rule  4-263(a){l).  In  so 
doing, "Ms".  Meier  distorts  the  facts  to  this  case  and  in  certain  instances  gives 
completely  false  information. 

The  conmon  link  between  the  complaining  witness,  Lia  Tutt,  and  the  accused, 
Bernard  Brown,  is  that  they  share  a  child  by  the  name  of  Fiana.  Sometime  during  the 
Summer  of  1991,  the  Honorable  Thurman  Rhodes  referred  both  Ms.  Tutt  and  Mr.  Brown  to 
Mrs.  Greenberg,  a  Community  Resource  Specialist,  so  that  they  could  work  out  visita- 
tion for  Mr.  Brown  with  Fiana.  (See  attached  letter  from  Regina  Rogers  Jackson  dated 
March  4,  1992).  Apparently,  a  visitation  schedule  was  naver  agreed  upon. 

Our  Felony  Division  became  involved  with  the  couple's  on-going  problems  when 
Claudia  Koenig  screened  this  matter  on  March  16,  1992.  The  allegations  included  a 
complaint  filed  by  Ms.  Tutt  and  her  current  boyfriend.  Dr.  Bert  Ollie,  against 
Mr.  Brown  regarding  an  alleged  assault  that  occurred  on  September  28,  1992.  Mark 
Foley  assigned  this  matter  to  me  shortly  after  Claudia  had  screened  the  case.  Mark 
advised  me  that  Shern  Schornstein,  Assistant  United  State's  Attorney,  and  Ms.  Meier, 
had  contacted  him  regarding  Mr.  Brown  now  engaging  in  stalking-type  behavior.  At  the 
time,  Mark  and  I  took  the  allegations  seriously.  On  April  1,  1992,  having  previously 
met  with  Ms.  Meier,  Lia  Tutt,  and  Dr.  Ollie,  the  State  successfully  convinced  the 
Honorable  Audrey  Melbourne  that  Mr.  Brown  was  an  imminent  danger  to  Ms.  Tutt. 
Mr.  Brown's  bond  was  revoked  and  a  Bench  Warrant  was  issued.  (See  attachments).  On 
April  6,  1992,  the  State  persuaded  the  Honorable  Sylvania  Woods  to  keep  Mr.  Brown  on 
a  no  bond  status  pending  trial. 

After  Mr.  Brown's  incarceration,  I  began  to  notice  inconsistencies  and 
irregularities  regarding  the  stories  being  generated  by  Ms.  Tutt  and  Dr.  Ollie.  I 
initially  questioned  Ms.  Meier  regarding  the  educational  background  of  Dr.  Ollie, 
Ms.  Tutt's  current  boyfriend.  My  suspicions  were  based  upon  Dr.  Ollie's  written 
complaint  lodged  against  Mr.  Brown.  His  writing  had  grammatical  errors  throughout 
and  his  sentences  seemed  to  run  together.  (See  attached  complaint).  Ms.  Meier  told 
me  that  he  was  a  "fraud"  but  not  to  let  Dr.  Ollie  know  that  she  had  mentioned  this 
to  me. 
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Additionally,  I  was  suspicious  of  the  threat  letter  sent  to  Ms.  Tutt.  It  was 
postmarked  in  February  1992,  and  was  signed  Bernard  Brown.  The  sentences  were 
incomplete.  It  seemed  similar  to  the  sentence  structures  used  in  Dr.  Ollie's 
complaint.  Moreover,  the  handwritten  language  on  the  front  of  the  envelope 
addressing  the  letter  to  Ms.  Tutt  seemed  similar  to  Ms.  Tutt's  handwriting.  Finally, 
the  signatures  of  Mr.  Brown's  mother,  Jacqueline  Tyman,  and  Bernard  Brown  on  the 
threat  note  appeared  like  they  may  have  been  traced.  I  confronted  Ms.  Meier 
regarding  this  additional  irregularity.  She  dismissed  my  suspicions. 

Dorothy  Gardner  was  assigned  to  defend  Mr.  Brown.  I  informed  Ms.  Gardner  of 
my  suspicions.  At  one  time,  I  considered  having  the  parties  submit  to  handwriting 
exemplars.  Ms.  Gardner  subsequently  volunteered  to  have  Mr.  Brown  submit  to  a 
polygraph  test  and  handwriting  exemplars.  Moreover,  investigators  for  the  Public 
Defender's  Office  went  to  Ms.  Tutt's  home  in  an  attempt  to  verify  damage  to  her 
property  allegedly  caused  by  Mr.  Brown's  stalking.  They  could  find  no  damage  as 
alleged  by  Ms.  Tutt.  Ms.  Gardner  was  also  able  to  verify  that  according  to 
Mr.  Meridith  Williams  of  the  Pre-trial  Release  staff,  Mr.  Brown  had  reported  as 
directed  and  never  absconded  from  probation.  This  also  seemed  at  odds  with  a  man 
who  was  obsessed  with  stalking  Ms.  Tutt. 

I  will  also  note  that  Mr.  Brown's  custody  attorney  had  initiated  investigations 
into  Ms.  Tutt's  allegations  that  she  was  being  stalked.  Ms.  Jackson's  correspondence 
dated  March  4,  1992,  was  unbeknownst  to  myself  at  the  time  because  it  was  in  the 
possession  of  Richard  Moore  who  was  assigned  to  handle  the  misdeamor  charges  pending 
against  Mr.  Brown.  Interestingly,  Ms.  Jackson's  investigations  also  led  her  to 
question  Ms.  Tutt's  stalking  allegations.  (See  attachments). 

My  growing  reservations  regarding  the  credibility  of  Ms.  Tutt  and  Dr.  Ollie  were 
communicated  to  defense  counsel.  My  feeling  is  that  such  information  falls  within 
the  category  of  exculpatory  evidence  that  must  be  disclosed.  (Subsequently,  Dick 
Bury  found  further  inconsistencies  in  Ms.  Tutt's  allegations).  (See  attachments). 

On  or  about  May  21,  1992,  counsel  for  this  case  met  with  Judge  Melbourne.  It 
was  undisputed  by  everyone  that  on  September  28,  1991,  the  defendant  had  become 
involved  in  a  mutual  affray  with  Ms.  Tutt  and  Dr.  Ollie,  Ms.  Tutt  was  stabbed  with 
some  scissors  that  resulted  in  a  Ij  centimeter  superficial  wound  to  the  face  and  a 
1  centimeter  by  t  centimeter  deep  wound  to  the  shoulder  requiring  3  sutures  to  close. 
It  was  also  undisputed  that  Mr.  Brown  received  injuries  in  the  affray  from  being 
struck  by  a  golf  club  at  the  hands  of  Dr.  Ollie.  Judge  Melbourne  was  also  advised 
of  the  suspicious  circumstances  regarding  the  alleged  stalking  along  with  the  on- 
going custody/visitation  dispute.  Accordingly,  Judge  Melbourne  sentenced  Mr.  Brown 
to  time  served  and  placed  Mr.  Brown  on  three  years  probation  with  conditions  that 
he  have  no  contact  with  the  victim  and  that  visitation  of  the  child,  Fiana,  only 
occur  with  3rd  party  intervention. 

On  June  3,  1992,  the  defendant  filed  for  reconsideration  of  sentence  not'ng, 
inter  alia,  questions  regarding  the  credibility  of  the  witnesses.  On  June  15,  1992, 
the  State  filed  an  opposition  to  reconsideration. 

The  next  significant  event  involving  this  felony  case  occurred  in  October  1992. 
Ms.  Tutt  contacted  the  office  to  again  allege  that  Mr.  Brown  was  stalking  her.  By 
letter  dated  October  13,  1992,  to  Mr.  Tim  Abrum,  Parole  and  Probation,  I  requested 
that  he  investigate  the  latest  series  of  allegations.  (See  attached  letter). 
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Based  upon  Ms.  Tutt's  allegations,  Mr.  Abrum  filed  a  violation  of  probation  complaint 
dated  November  11,  1992.  At  the  same  time,  Mr.  Abrum  noted  to  me  and  in  the  report 
that  other  than  Ms.  Tutt's  allegations  Mr.  Brown  was  in  compliance  with  his  probation, 
to  wit,  maintaining  satisfactory  employment  and  reporting.  Also,  Mr.  Abrum  was 
contacted  by  Mr.  Solomon  McGee  who  stated  that  he  was  aware  of  the  conflict  between 
both  parties  and  he  felt  that  Ms.  Tutt  was  out  to  have  Mr.  Brown  arrested.  On 
February  24,  1993,  Judge  Melbourne  dismissed  the  violation  of  probation  petition  and 
struck  her  previous  condition  of  no  contact  with  the  victim. 

In  conclusion,  Ms.  Tutt  has  made  numerous  allegations  against  Mr.  Brown  of  the 
most  serious  nature.  To  the  best  of  my  knowledge,  our  office  has  attempted  to  verify 
the  validity  of  all  complaints.  Ms.  Tutt's  allegations  have  been  suspicious  through- 
out. The  only  corroboration  of  these  allegations  would  be  through  Dr.  Ollie. 
Interestingly,  I  will  note  that  Mr.  Tutt's  relationship  with  Dr.  Offie  is  apparently 
over  now  as  he  allegedly  has  now  also  assaulted  Ms.  Tutt.  This  altercation  allegedly 
occurred  in  the  State  of  Virginia.  Subsequently,  Ms.  Tutt  swore  a  warrant  out  for 
Dr.  Ollie's  arrest.  Ultimately,  I  believe  that  Ms.  Tutt's  ulterior  motive  throughout 
has  been  to  prevent  Mr.  Brown  from  seeing  their  child,  Fiana. 

Please  call  me  if  you  have  any  questions. 

EJN:at 

cc:  Deborah  Johnston,  Deputy  State's  Attorney 
Richard  Bury,  Chief,  District  Court  Division 
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:     LA6T   TETANUS  UNKNOUN    . 


MONK  STATC» 


f-  ALL  OUTPATIENT  SERVICES  ARE  OUE  AND  PAYABLf  AT,  THE  TIME  THEY  ARE  RENDERED.  EXCEPT  WHERE  THE  PATIENT 
I  SHOW  PROPERLY  IDENTIFIED  INSURANCE  COVERAGE.  -  :  i  '  •  .;  '•■,■•'•*  '  ' ."  '  '  "  '■  ' 
J  I/WE  HEREBY  CERTirr  THAT  THE  ABOVE  STATEMENTS  ARE  TRUE  AM)  l/V*€  GUARANTEE  PAYMENT  TO  DIMENSIONS  ME 
"  CORPORATION  OP  AU  CHARGES  INCURRED  BY  THE  ABOVE  PATIENT  FOR  SERVICES  RENDERED.  I/WE  HEREBY  AUTHC 
'.  PAYMENT  DIRECTLY  TO  DIMENSIONS  HEALTH  CORPORATION  FOR  BENEFITS  UNDER  MEDICARE.  MEDICAID.  BLUE  CROS 
)"  OTHER  INSURANCE  COVERAGE.  VmiCH  I  AM  ENTfTUEO.  lAVE  ALSO  AUTHORIZE  RELEASE  OF  ANY  INFORMATION  FROM 
-  HOSPITAL  RECORD  AS  REQUIRED  BY  MY  INSURANCE  COMPANY.  MEDICARE.  OR  OTHER  REIMBURSING  AGENCY. 
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rATCMTS  SCNATVW 


;.^r««T.n«(  rv^iCFA 


SiCMATUU  a  KCVONSWU  PARTT 
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DIMENSIONS  HEALTH  CORPORATIO 
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it..'.. 
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n-TT.LlA 
TD;i332Srfa9-9l 
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ADDRESS: 


• 


Do(B: 
DR. 


NASAL  BONESt- 

Tbere  la   no  evidence  of  a  displaced  fcactun^ 


c>  - 


■bH:-. 


^a 


LBFT   SHOOLDERt 


■Via 


Postop.  changes.     There  Js  no  evidence  of  acute  trauaa. 


fS> 


bvb/9-29-91  — ler^laa 


KCCiaM  TO  K  >-MTB»  ,     .       > 


MjLinCT  NS10AT  fCA 


ntsiMiOAUAta 


\>. 'vV,  (}    jJi,/  r,"._  *^-" 


mocAimtauojoimtASOMi  fo*  (uh  uow  lao^ 


laft  thouliler.MMMl  boats "~\^^v''^  \  '^  I    |  ">"A  f-)    ' 


C  » 


cxai 


p[ 


■fOUUTIMG 


I^TtlCUM  VpNAruMt 


t^x-^O) 


L^jt/C- 


fOATEWANfD 


PATIENT  TRAVEL 


I-)  ^)-\l 


PREVIOUSLY    . 
X-RAYED  HERE 
ns      MO 

D    D"^ 


OC»«STp) 

>■  — 

t  De»«ST(j) 

o 

>;  oocsrp) 

o 

2  ComABix . 

5  OUNK.  KISS 

2  QBn.HIBS 


g       OSTERNUU 
C       QIMMUOCRAM 
>       OMEASTUASS 

P      OMXTIMEIMt  - 

OOcsTfiuono 


D  ABOOUEN  (1) 
O  ABOOUEN  (2) 

OKue 

D  I  V^. 

D  MYP0»  IV*. 

D  ORIP  IV  f. 

Q  NEPHROTOMO 

QRCTKOCRAOe 

QCTSTOCaAM 

O  BA.  SWA1J.OW 

Quppoiai 
Dooitt-a!'./ 


QSMAU.BOWB.  ocan»a    0>^  DBONESunvpf 

DBA*  ENEMA        aCEnVVn      D»OTMI««  ^^JlOULOEW 

D»E.tAi«         owcKSOTTB  cava  oclavicle 

Q  OS.  '  O  T  SnM  O  KLVI$A«r  O  A-C  JOINTS 

QRPToa-       OLS9iM(a     oriMua  oscmmla 

DT-TUB£  QlSSHMi  O  KNB:  O  HlAtfNUS 

QOBCHd-  DS*&eOCCW    QKNEEIMATI)  Q  EiBOW 

□  USCAN  QV4J0MIB         OUEO  D  FOfttAMU 

OrncGCOun.     QiivEiocMit    Oamoe  Owwst 

O  US-ABO.  LTD       D«J«»l«B.O    QFOOT^SB.  Q  HANO 

Qus-oa.  '         D««»«tt»»*Y  QToe  •  onNGEn 

OUS-KLV.  UASS  ONOMmOfC 


O  SKULL  if-:f  0  Till  x>iN 

O  SKULL  14)  □  UA5T0ID 

Q  FACML  MNES  O  ORBITS 

a  MANCMBlE  O  TOUO  1-< 

□  SmuSES  D  TOUO  7- 

QlUaU.BO»C$  OARTHAO 

Q  OTXR  D  ARTVIRO 


TSSccooi" 
42* 


Tisr 


mtws  eoBt  qg- 


nCT  BRAIN 

Unas.! 

□  CTBRAM/CON 
noi-B 

nCTlUUBAN 


nCTABOOl 
nCT  ABO/C 


•  o>  lUIt 

2 


DATIO>  KMICI 


9-29-91 


GOMtMTUm 

Us 


RAOtOLOGIST  WORKSHEET  and  REPORT 
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MJiiaM-fyTW 


lENcV 


TER  LAUREL  BELTSVILLE  H(^ITAL 

JE  INS 


^      EMERGEN?Iy  room  PATIEtODISCHARGE  instructions 
7100  Contee  Road      Laurel,  Maryland  20707     (301)  497-7954 


LAST  NAME'    ' 


FIRST 


MID.  INITIAL 


ER  CHARTI 


DATEAIME  OF  DISCHARG 


y^jz/rot^. 


■tX^ 


^ffyV^3</s9 


9-q9-^i'       5'/^ 


The  examination  and  treatment  which  you  have  received  has  been  on  an  emergency  basis  ortly,  arut  r>ot  Intended  to  b 
■  substitute  or  replacement  for  complete  care  from  your  personal  physician. 
A  copy  of  your  emergency  room  record  Is  routinely  sent  to  your  private  physician.  If  you  do  not  Itave  a  private  physiciai 
we  win  refer  you  to  a  physician  for  appropriate  lollowsip  care.  ^  ...  .   .  ^ 


■  .'   ;     -7^/-<9J^  V/--  DISCHARGE  INSTRUCTIONS  .\      :- »  "         - 

Q  Can  yiff''^^-  '^  /  ^x^*^  J within  24-48  hours  to  Inform  him/her  of  your  emergency  visit,  or  K  your 

condition  worsens/continues,  call  above  physician  or  call  Emergency  Department  at  497-79S4.  Arrange  lor  necessar 

appointments  at  that  lime. ' 

S  We  recommend  you  visit  this  physician  within_ll days.  CaD  today  tor  an  appointment 

C3  Fniinw~7,"^XLl<  ri '. Instruction  $heel(s). ,.,..  ^  ;  .7-'.  ^'   .  '.  -•-.-. 

SI    PRESCRIPTION(S)  given  and  instructions  for  taking-        nir^//r /    rS S%^-^     .fT-^r?     T   /u,/ y>*^ 


■O  /.(>'  -^  ,r  T^.. 


f- 


^ 


TT 


'  Q  Take  with  food  or  milk  to  prevent  stomech  upset 
□  Oo  not  drink  or  drive  while  takir>g  this  medicatioa  _...     .._.     .^    .■ 

. '. .  ;.    '   Q  Take  all  antibiotics  until  completely  gone.  .  *       ' 

Discontinue  If  rash  or  itching  develops  and  call  private  physician  or  assigned  physician.. 
S  iTA  prelirininary  interpretationof  yourJC-rays/EKG  was  cionei  by  the  emergency'depanmeni  physician.  Your  tests  wa 
be  reread  by  a  specialist.  If  there  is  a  discrepancy  or  further  inlormalion  becomes  available,  you  will  be  notified.  Please 
leave  a  number  where  you  can  be  reached.  .       • 

[^  2.  If  you  have  any  suggestions  for  improvements  of  care  call  Emergency  Department  Nursing  Director  497-79S4 

TREATMENTS:    "                                 '   ~  "...  .        •      '  — 

__                  .r-a.  .    ..••...       i    ■       .-  :   .-  •        :.    ■  .'--.:  ■- . .    .     •  -. 

LJ   Splint X day*. 

D  Ace  wrap:  ^ L'  x days:  check  circulation  and  rewrap  kx>sely  or  remove  If  cold.  numb. 

numb/lingling,  discoloration  or  increased  pain.  Seek  further  medical  care  if  there  is.r\p  Improvement. 

D  Sling/lmmobiliier.  to  wear  x  _: ddyc  or  until  you  see  your  physician.  ■       - 

r~)   Dressing  change: '. If  necessary  /  have  doctor  change 

r~l  Cervical  con«f  X  ^1__^_  days.  Oo  iKrt  drive  or  sleep  while  wearir»g  collar. 

O  Crutch  walking  given  and  retum  demonstration  performed..       .  ,. 

D  nth^      •'■'  :.  V-     ■:• '  '•    ■    '       '" \ — \ _L. '..L— 


D  Special  diet'". 
D  Bedrest  X 


.days. 


.days. 


r~l  Drink  plenty  ol  fluids  (6-8  glasses). 


O  Sick  slip  given  tor . 
O   Suture  removal: 


_  days.  Advised  to  follow  up  with  doctor  to  return  back  to  work/school  if  necessary. 
.days.  •<•..■:.  . »  -       %  ».       .v.. 


O  Can  497-7954  lor  culture  results  between. 
Q  OTHER  COMMENTS:  ..-^^-i-^li^ 


and         ' \ In  3  days.    ■' 

i-L 


I  undentand  that  the  l;*«lm«nt  I  hive  racetved  wa*  ivnOmiA 
on  an  emergency  iMisa  onty  and.  lh*f«(ore.  I  may  have  bean 
released  lielort  al  o(  my  madical  ptoblams  were  apparatV. 
diagnosed,  sr<d/or  nailed.  I  hiv*  raad  and  urtdecelartd  tie 
above,  tecerved  a  oo(>y  of  ITw  kKm  and  appticalM  instructnn 
sheets,  and  win  arranga  lor  todow-up  cara  at  indiceled  alXMe. 


INSTRUCTED  BY: 


PATIENT  SIGNATURE/ 1 


TJ 


y- x-TT^y  ^y 


\  K^  v„   -7^ 
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OIMI  n    NLPOnTS 


AnnilT  INClOiNT 

mOftHTY  Of*TM 

UIMINO  rtnlON 


PRINCE  GEORGE'S  COUNTY  POLICE 

CONTINUATION   REPORT 


Tvri  Of  INCIDCNT 


LOCATION  Of   INCiOtNT  .,    __        ^     ,.  ■  i  ,  .,  •         oo-lrtc 

11582  Cherry   Hill  hi.    ,002.    JeUoville,   m.    20705 


NAME  OF  rniNCirAL  PIBSON  INVOLVtO  (L AST.  f  l«»T.  MIODLt) 


CAS(    NUMUI  n 

91-272-)?4 


LINKEO  CASi  NUM»t  A 


OATtAiME  occunaco 
09-26-91  0620  hours 


3ATi/TJMt  nEfORTtO 

10-06-9'.      Id  15  hours 


On  09-2S-91   at  0620  hours.   ?/0  T.  I^hlberg  #1546.   and  other  un-.is  w^re  radio  disytcr. 


to   1158?  Cherry  Hil3    -li.   -^502.   Beltsville.   Hd.    for  a   report  of  a   cut   jng  thrt  hai  oc- 


curred at   that  location.     He  w-s  met  on  the  scene  bv  cojsliinant  TOTT  who  had   suffere 


a  stab  wound   to  the  left  shoulder  and  nose.     She  stated   that   the  ■U3p«ct.   who  had  beei 


apprehended  by  her  boyfriend,   had  sc?.led   three  b?lcor.ieg  ^r.-^    -inec   entry   to  her 
30-rt-ent   thr.--h   the  b-'-cony  coor.      C.-.c;^   iraije.    -.h^  s-sr^it  -rod-cj:  r  7"   r.-jr 


iors  rnd  stabbed  her  twice. 


■-.-:en   ir.to   cusioiv  by   of.  leer:   on 


scene  and    tr.-ns'.ortec    to  District  VI   St- tijn.     P/O  3;^hlbe^f■  coiLolet^d  en  Incident  Re- 


port oet^ilir.^  the  ofiense  and  notified   this   lr.ve;tig3tor  of  the  incident. 


This   investigator  had   the  defendant  proejassd   through  District  VI  Station  and  assigned 


PGIB  502141.      He  whs  not  advised  of  his  ritiits  a»  he  was  Intoxicated.     He  was  charged  wiC 


issault  With  Intent   to  Kurder  and  3&E  With  Intent  to  Comlt  ^^Irder  and   taken  to  District  I 


Station  whare  he  was  .lalled  in  lieu  of  ISO. 000.00  bond. 


Wia:SSS   Iir?yRKA7I0N;      OLLIE.   BSRT  W>-.5HriC?0H 


521   Adam  St.   WT 


Washington.  DC 


Phone  (202)526-1103 


ACC03ED  ECTORXATIOKi   3H0WN.  CURSMCE  BgWARD 


b/a/56/6 ' 0"/l 60/brown/blg  ck 


No  fixed  address 


BOB  09-50-54  FOB  Washington.  DC 


PCm  502141 


This  eaaa  was,  acraansd  on  10-04-91  at  1515  hours,  and  tha  Assistant  State'a  Attarney  left 


the  ease  to  be  adjudieited  In  Dlatrlct  Court  for  mladacaanor  charcas  of  assault. 


Cass  elosad;  ona  adult  mala  arraat. 


KIPOKTINOOPriCtll  lO 

Satsotive  Fatar  L.  Callahar 


#552 


at*TV>    >  OltT 


rAot  ^       or     ^       PAOis 


C-2 


VI 


atphoval 


P.G.C.  FORM  #3529A  (7/8fl) 


f^-f-  H- 
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IN   NIL  ciijruiT  r.uuRr  i  or  PKiNrr  giorgcs  cci'niy.    imcyiavo 

IMF     ur     KARVI.  A\D 

-  V  S  - 

CLA»i  \CE  BERNARD  BROl.'N  :  C.T.  920571X 

MO  TKI N  .  I N  0  P  P  0  S  1  TION  FOR  R  ECONSIDC  RATION  OF  SINTENCE 

Coccs  now  the  Stale  of  Maryland,  by  and  through  Alexander 
Williams,  Jr.,  Stote's  Attorney  for  Prince  Georije's  County, 
Maryland,  and  in  opposition  to  the  defendant's  Motion  For  Recon- 
sideration of  Sentence  notes  the  following: 

1.  Defense  Counsel's  representations  as  to  the  State's 
either  believing  or  not  believing  portions  of  the  State's  w tines- 
stories  is  irrclov;,nt  inasmuch  as  an  adequate  basis  for  the  pl<?a 
CMS  I  ■■•  d  . 

2.  The  Stale  recalls  no  recollection  of  explicitly 
consenting  to  a  disposition  pursuant  to  Article  27,  Section  041 
of  the  Annotated  Code  of  Maryland. 

3.  It  is  nornally  the  policy  of  the  State's  Attorney's 
Office  to  oppose  such  reconsideration  requests. 

Respectfully  submitted, 

ALEXANDER  WILLIAMS,  OR. 
STATE'S  ATTORNEY 


OS' 


By: 


/:. 


/^ 


'/^, 


Eric  J.  Wee 

Assistar^i  State'^'^s  Attorney 


CERTIFICATE  OF  SERVICE 

I  HEREBY  CFRIIFY  thdt  a  copy  of  the  aforegoing  was  mailed, 
postage  prepaid,  this   15th   day  of  June ,  1992,  to 

Dorothy  Gardner,  Esquire,  Court  House,  Suite  272-B,  Upper  Marlboro, 
.-laryland,  20772. 
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AOMINISTfUllvE  DIVISION 


HOMIOOe/N^RCOTICS  DIVISION 

9520501 

NafCOIici  Onil 

9U-4015 

AsMti  Fofladura  Unit 

SU-OSJI 

GRAND  JURY  UNIT 

9S2*«23 

JUVENILE  DIVISION 

9U-3iie 

TDO-Ootf  Coun  Omaora 

9S2«OS 

i^ 


CRIUINAL  TRIALS  DIVISION 


Ontcaof 

ALEXANDER  WILUAMS,  JR. 

SUM!  Anonwy  lor 

PniNCE  GEOnCES  COUNTY 

COURTHOUSE 

UPPER  MAKlBOnO.  MARYONO  20773 

July   25.    1994 


S4I  1  OlM  AbuM  Uxil 

9U4AS1 

Mnar  OimM  Untt 

»2]i01 

Cconofwc  Cnm«s  iMil 

9U-UA8 

OISTTBCT  COURT  DIVBWN 

HyanmM 

69»-77S0 

UCPW  MaflOO'o 

952  3555 

DamMlic  Viol«nc«  unit 

952*450 

Cnnviul  Aoouit 

9524626 

TOO-Oara  Cowl  OMMon 


Ms.   Sheila  Cohen 

Legal  Times 

1730  M  Street,  NW,  Suite  802 

Washington.  DC   20036 

Dear  Ms.  Cohen: 

Pursuant  to  your  letter  of  July  21st  and  our  verbal  conversation  regarding 
the  Domestic  Violence  Section  of  the  District  Court,  I  am  forwarding  to  you 
certain  information  that  I  was  able  to  obtain  regarding  the  three  cases  you 
asked  about  in  that  letter.   First,  I  am  unaware  of  any  prior  allegations 
made  by  the  victims  as  to  their  feeling  of  neglect  that  was  rendered  by  the 
State's  Attorney's  Offices  in  the  cases  that  have  been  listed,  and  therefore, 
would  like  to  discuss  with  you  what  coaplaints  those  parties  raised. 

As  to  the  case  involving  Bernard  Brown,  the  State's  Attorney  did  undertake 
certain  revocation  of  bond  proceedings  against  Mr.  Brown  and  had  him  incar- 
cerated for  a  period  of  at  least  three  months  until  a  hearing  came  about, 
where  the  victim,  Ms.  Tutt,  was  testifying  to  facts  that  could  not  have 
possibly  occurred  during  the  period  of  time  that  Mr.  Brown  was  incarcerated. 
Therefore,  her  credibility  was  at  issue  with  the  Court  system.   In  that  case 
eventually  Mr.  Brown  plead  guiltv  to  an  assault  and  battery  and  sentencing 
was  undertaken  by  the  Circuit  Court  Judge.   Please  be  advised  the  State's 
Attorney's  Office  has  no  control  over  the  sentences  that  are  rendered  by 
the  Circuit   Court  Judges. 

In  the  Peter  Acland  case,  the  victim  first  was  hesitant  to  file  charges. 
After  extensive  discussion  with  the  legal  assistant,  the  victim  agreed  to 
file  charges  if  they  could  be  put  en  the  Stet  Docket,  which  would  afford 
the  victim  some  protection.  The  victim  eventually  wanted  to  proceed  with 
trial.  The  State's  Attorney's  Office  prosecuted  that  case,  Mr.  Acland  plead 
guilty  and  received  a  suspended  sentence  from  a  District  Court  Judge. 


n: 
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In  the  Charles  Smith  case,  Evelyn  Smith  indicated  to  the  legal  assistant 
that  was  handling  the  case  that  she  was  not  going  to  testify  against 
Mr.  Smith  unless  the  State  could  guarantee  that  her  husband  would  be  incar- 
cerated.  In  regard  to  the  incarceration,  the  State  cannot  offer  any  guarantees 
whatsoever,  because  that  is  totally  within  Che  discretion  of  the  District 
Court  Judges. 

As  to  Ex-parte  Orders,  the  State's  Attorney's  Office  can  not  participate 
in  seeking  Ex-parte  Orders.  Those  proceedings  are  handled  directly  with 
the  District  Court  Judges  and  the  District  Court  Clerk's  Office  as  a  civil 
action. 

After  reviewing  all  three  cases,  it  has  become  apparent  that  all  three 
victims  have  given  you  a  version  of  the  sequence  of  events  that  does  not 
coincide  with  the  State's  analysis  of  the  handling  of  these  cases. 

As  I  indicated  to  you  verbally,  we  are  extending  an  opportunity  for 
you  to  take  advantage  of  talking  with  the  legal  assistant  and  prosecutors 
involved  in  the  handling  of  Domestic  Violence  cases.   We  would  be  willing 
to  show  you  the  procedures  followed  and  the  services  offered  by  the  State's 
Attorney's  Office  for  Prince  George's  County,  to  assist  the  victims  and 
witnesses  in  the  processing  of  all  Domestic  Violence  cases. 

If  you  are  unable  to  schedule  an  appointment  to  meet  with  the  Domestic 
Violence  staff  of  our  office  to  get  an  overview  of  how  serious  this  office 
feels  about  the  sucessful  prosecution  of  Domestic  Violences  cases,  perhaps 
the  following  guidelines  will  give  you  some  insight. 

1.  Charges  are  filed  with  a  District  Court  Commissioner 

A.  If  identified  as  domestic  related  offenses  a  referral 

to  the  State's  Attorney's  Office  is  given  to  the  victim/ 
complainant. 

B.  Victims  are  advised  as  to  the  procedure  for  filing 
petition  for  protection  (civil  action)  "Ex-parte  Order" 

2.  Charging  documents  and  referrals  are  sent  to  the  District 
Court  Division  of  the  State's  Attorney's  Office. 

A.  All  assault  and  battery  cases  and  possible  domestic 
related  cases  (trespassing,  telephone  misuse,  stalking, 
harassment,  etc.)  are  reviewed  by  the  Domestic  Violence 
legal  assistant. 

B.  All  cases  involving  serious  injuries  or  weapons  are 
referred  to  the  Domestic  Violence  attorney. 
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3.  All  referrals  sent  from  the  commissioner  are  reviewed  by  the 
Legal  Assistant. 

A.  Serious  injuries,  or  weapons  involved,  or  identified  by 
cotnmissioner  as  needing  inuediate  attention  are  contacted  by 
phone  if  possible. 

B.  All  other  referrals  are  sent  letters  offering  victim/ 
complaint  the  opportunity  to  meet  with  someone  to  discuss 
their  case. 

4.  Legal  Assistant  has  interviews  scheduled  each  day  in  response 
to  letters  sent  from  our  office. 

A.  Summarize  the  facts  of  the  case  for  Assistant  State's 
Attorney's  review. 

B.  Offer  alternative  dispositions  when  victim  does  not  want 
to  pursue  prosecution. 

C.  Help  victims  to  understand  the  CriminalJustice  System. 

5.  Legal  Assistant  has  an  office  pager,  the  number  is  listed  with 
the  Commissioner's  Office  for  contact  during  non-working  hours. 

A.  When  victim  is  in  serious  crises  and  needs  immediate 
assistance. 

B.  When  commissioner  needs  assistance  on  a  referral  for  Victim's 
needs  (housing,  transportation,  etc.) 

6.  Domestic  Violence  Attorney  has  appointments  scheduled  based  on 
need  for  further  information 

A.  Assistant  State's  Attorney  contacts  victim  through  phone 
or  letter  to  prepare  case  for  prosecution. 

B.  If  the  scheduled  Assistant  State's  Attorney  is  going  to 
need  subpoenas  for  additional  witnesses  or  corrections  in 
the  charging  documents,  the  Domestic  Violence  attorney  will 
file  necessary  forms. 

7.  Legal  Assistant  and/or  Domestic  Violence  attorney  are  available 
during  office  hours  to  assist  any  victim/witness  on  a  walk-in 
basis  with  any  Domestic  Violence  information  or  questions. 

If  you  need  any  other  clarification  on  these  issues,  please  feel  free 
to  contact  me  directly. 


RJB/pag 


iichard  J<  Bury,  Chief/ 
listrict/CoJrt  Division 
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=«  ATTORNEY 
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COURTROOM  NUMBER 


DEFENDANT 


"i^.h^.j^o. 


DEFENDANT'S  ATTORNEY 

DOCKET  ENTRIES  FOR  VIOLATION  OF  PROBATION 


/S-S-H 


2.  Dcrcndam  admils  Violalion  of  Probation. 


3.  Hearing  on  Violation  of  Probation. 


r^    CbiKjjjUC^^ 


.  Reporter. 


S.  The  Court  Finds  the  Defendant  in  Violation  of  Probation  and  it  is  ordered  that: 


6.  (he  suspended  sentence  of 


.  is  stricken  and  (he  probation  revoked. 
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..Credit  of. 


.days  given. 
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10.  Probation  (o  con(inue  as  oudined  on  Order  for  Prcbadon. 
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(l3.  i'iolation  of  Probation  dismissed. 
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15.  Defendant  failed  to  answer.  Ordered  by  Judge 
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STATt  OF  MAflYlANO 
DEPARTMENT  OF  PUBLIC  SAFETY  AND  COfWI 
DIVISION  OF  PAROLE  AND 


OPP  Cu*  HO-.    '920260 


SUPERVISION  SUMMARY 


H*"'    •    1992 


SPECIAL    REPORT-REQUEST    FOR  WARKANT 

TYPE  OF  REPORT *""*  •f  "«   l-l»EUIT  ioun 


BROWN.    Cl-rence    Bernard      (bm  9/30/39)  P^tncMolltc'^'^i^'WWftt        CT920571X 


H»im 


Maiming 


Standard 


IratMuUan/Couil  Numbw 

A.  Melbourne 

lu  yft.  i/6  123  fliyi  sutptnata  ertait  fo: 

123  days  served;   3   yrs.   probation    . 


Lvwai  otSupwMon 

S/27/92   to   11/5/92 


Pvrtotf  Covvfvd  by  Report 

5/27/92 


5/21/92 


DMeof  SenMno* 
7/16/95 


PfOfd/R»lwi»d                                                                                    EipraMn 

RESIDENCE 

5019   8th   Street   N.W.,      Washington,    D.C.      20011 

AddfMi 

EMPLOYMENT 

Planet    Earth   Flag   Company 

Uid  Off  on   10/2/92 

^''**°55o5   Sherman  Avenue  N.W.,   Washington,   D.C. 

SalesSSn 

AddTMS 

OccupatMn 

HofTM  AdfusunsnL 
Ow*rall  Ad)u(tfMnt 


Satisfaclory  S 
Satisfactory  ^ 
Satisfaplory        D 


Marginal 
Mwginal 


D  Unsatislactory        D 

D  UnsaWaetory        D 

D    .   .  Unsalistactory         Q 


COMMENTS  AND  RECOMMENDATIONS 


Please   see   attached  report. 


APPnOVB): 


PWd  S«ip«vtoor  I      Stephen  C.   Shlrlejf^ 


■^ourt 
State's  Attorney 
Files 
TA/ccb 
dlct:ll/4/92 
tran!U/5/92 


l(/yr\' 


d     T^BOtby 


rJ         II  'i  •/£. 


,    Abron 
Pwota'PrabMion  Aqmi 

5406  Silver  Hill  toad,      Suite  312 
Forestville,   Maryland     20747 
301-420-6100 
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BROWN.  CUrencc  Bernard  (I'm  <'/30/)«))  November  4.  1992 


When  placed  on  pcobdCion.  Mr.  Brown  hdd  d  special  condition  of  "No  conc^cc  with 
the  victim  (Ms.  Lia  Tutt),  unless  lor  child  visitation  vij  third  party.   Any  alleged 
violation  o(  any  o(  the  provisions  of  this  Order  shall  be  heard  before  the  under- 
signed Judge. 

This  Agent  has  received  several  fax  messages  and  telephone  calls  from  Hs.  Tutt  and 
Mr.  Eric  Nee.  Assistant  State's  Attorney,  stipulating  that  Mr.  Brown  is  in  Violation 
of  Judge  Audrey  Melbourne's  stay  away  order. 

Enclosed  are  copies  of  fax  correspondences  received  frocn  Hs.  TuCC  and  Mr.  Nee. 

A  Statement  of  Charges  is  also  enclosed  which  states  that  on  0/1S/92,  Mr.  Brown  did 
willfully  and  maliciously  destroy  property  of  Lia  Tutt  having  value  of  $300.00  or 
more.   Also  on  8/15/92,  Mr.  Brown  was  accused  of  harrassing  Ms.  Tutt. 

Mr.  Brown  is  scheduled  to  appear  in  Prince  George's  Cov-nty  District  Court  on  10/28/92 
to  answer  these  charges. 

Mr.  Brown  was  interviewed  on  10/7/92,  10/15/92  and  10/20/92.   Headamantly  denies 
harrassing,  Ms.  Tutt.   He  alleges  that  she  is  harrassing  him.   He  further  stated  that 
he  has  been  avoiding  Ms.  Tutt  and  has  not  even  contacted  her  about  seeing  his  three 
(3)  year  old  daughter.   He  feels  that  Ms.  Tutt  wants  him  incarcerated  so  that  she  can 
be  free  to  marry  her  new  boyfriend. 

It  is  noted  that  on  10/15/92,  Mr.  Solomon  HcCee ,  Attorney-At-Law,  Rogers  Legal  Services 
telephone  number   is  202-462-3000  contacted  this  Agent.  Mr.  HcCee  stated  that  he  is 
aware  of  the  conflict  between  both  parties  and  he  feels  that  HI.  Tutt  is  out  to  have 
Hr.  Brown  arrested. 

On  November  l>,    1992,  this  Agent  received  via  fax  a  letter  from  Ms.  Tutt  stating  that 
chere  is  a  warrant  out  for  the  subject  for  Assaulting  her.^  Also,  enclosed  are  letters 
from  the  victim  regarding  her  fear  of  the  subject. 

Based  on  the  information  contained  in  this  report  which  indicates  that  Mr.  Brown 

has  violated  his  special  condition  of  staying  away  fromHs.^utt,  it  is  requested 
that  a  Warrant  be  issued  for  Violation  of  Probation. 

•■ •  •■  -    •     ■•-•,./ 


Stephen  C.  Shirley  ^  date  Timothy  Abron  "^  date 

Field  Supervisor  I  Parole  and  Probation  Agent  I 
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October  13,    1992 


ItO-CtoMCaftO-mam  »M«OS  \  COUWT  «OUM  I«»-Oi»a  Coi*l  ft«>lio«i 

ukf'EBI 


Mr.    Tim  Abrum 

Parole  and  Probation 

S40S   Sliver  Hill  Road,    Suite   312  ' 

Forestville,   Maryland  20747 

Re:      Probation  of  Clarence   Bernard  Brown,   C.T.   920S71X 

Dear   Mr.    Abrum: 

This  letter  will  confirm  our  conversations  of  October  Sth 
and  13th  regarding  Ms.  Tutt ' s  allegations  that  Judge  Melbourne's 
stay  away  order  for  the  above -captioned  matter  is  being  violated. 
Inasmuch  as  Ms.  Tutt's  allegations  are  serious  if  believed, 
please  expedite  all  efforts  to  investigate  their  truth.   Ms.  Tutt 
has  faxed  my  office  letters  detailing  Mr.  Brown's  actions.   Z 
will  fax  you  copies  of  the  same  for  your  investigations. 

This  letter  will  also  confirm  that  you  have  spoken  with 
Mr.  Brown  with  regard  to  his  general  denial  of  these  allegations 
and  that  your  office  has  further  confirmed  that  he  presently 
maintains  satisfactory  employment  status  at  the  Planet  Earth  Flag 
Company  located  at  330S  Sherman  Avenue,  Washington,  D.  C. 

I  would  appreciatie  if  you  could  make  all  efforts  to  expedite 
your  investigations  into  this  matter.  Also,  I  would  appreciate  a 
reply  with  regard  to  your  findings.  '^ 


Very  truly  yours 


ALEXANDER  WILLIAMS,  JR. 
STATE'S  ATTORNEY 

Erig/j.  Nee 

Assistant  State's  Attorney 
EM:m^ 

cc:   Mr.  Alexander  Williams,  Jr. 

State's  Attorney  for  Prince  George's  County 

Mr.  Mark  Foley,  Chief,  Criminal  Trials  Division 
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IN  THE  CIRCUIT  COURT  FOR  PRINCE  GEORGE'S  COUNTY,  MARYLAND 


DAILY  SHEET 

Civil  Action  No. 


PUinlill 


Piainiill'i  or  Stales  Allotney 
—  *S  — 


Delendanl 


Criminal  NO.      CT   *^  ?.  O  'S  ">  ^  v"- 

Judge        r  r\xJ<h-^iJLX>^ 

Date        "1  -  Co  -  •")  ?^ 

Coon  Ciert.     h\  <y  ;V'0-^--tt /.€, , 


Coonroom  Number         /■—>*?    H 


Oelendanis  Allocney 


DOCKET  ENTRIES 


; t 

^L.ii,/:^  i).L\^Aj,rJ-  )cJj,.j^ Aw^^j  n^^i    djJjJ^U~^i~  .lj> 

,  .    >>■   ,t  0   'i_.   C^.AJZc.rl'  fi  ;    .'^T      0  g  //S>  .Tr~'  6^^  /  . 


v9<^ 


if 


».o.c  raMH  ma  mn.  m7> 


445 


STATC    OF    MARYLAND 


OFFICE  OF  THE   PUBLIC  DEFENDER 


STIPHCN    C      HAimit 
MONAIO     A       KAHASIC 


SUITC  272    ■ 
COURT  MOUSE  MAURrtN    LAMASNC* 

oiSTaic*  PuSiic  oc«INOi«  toa 
UPPER  MARLBORO    MARYLAND  20772  '•■««  cto.ci  t  co^».. 

i 
301    952    2100  ..„  „    ^^.„ 

WILLIAM    DONALD   SCHAEFER  [  „.„...  .„!J  " 

!  aaiMCl  ato««c  m  cewNtv 

December  15,  1992 

Eric  Nee,  Esquire 

Assistant  State's  Attorney 

Office  of  the  State's  Attorney 

Courthouse 

Upper  Marlboro,  Maryland  20772 

Re;   Clarence  R.  Brown 
CT  920571X 

Dear  Mr.  Nee: 

As  you  are  aware , numerous  complaints  have  been  filed  against 
Mr.  Brown  by  Lia  Tutt,  the  mother  of  their  minor  child.  Mr.  Brotm 
denies  any  allegations  of  harassment  of  Ms.  Tutt  and  is  willing  to 
take  a  polygraph  test  and/or  to  submit  handwriting  samples  for 
analysis.  If  you  would  make  the  arrangements,  I  will  see  to  it 
that  Mr.  Bromt  is  available  for  testing. 

Very  truly  yours. 


Dorothy  C.  Gardner 
Assistant  Public  Defender 


DCG/bv 

cc;   Clerk  of  the  Circuit  Court, 
Criminal  Division 
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IN  THF  CIRCUn  COURT  FOR  PRINCE  GLC>R'iE  "  £  COUNT  »  .  M*.K.LANl- 

STATE  OF  MARYLAND  : 

-vs-  :  CT  920J.7U 

CLARENCE  BROWN 

MOTION  FOR  RECONSIDERATIOW  OF  SENTENCE 

Comes  noM  the  Defendant,  CLARENCE  BROWN,  by  and  through  hie 

attorney,  Dorothy  C.  Gardner,  and  requests  this  Honorable  Court  to 

reconsider  the  sentence  imposed  in  the  above  captioned  matter. 

pursuant  to  Defendant's  request  and  as  grounds  states  as  follows: 

1.  That  on  May  20,  1992,  Defendant  entered  an  Alford  plea 
of  guilty  to  maiming.  That  he  was  sentenced  to  ten  years,  all 
suspended  except  time  served.  He  was  placed  on  three  years 
probation. 

2.  That  subsequent  to  Defendant's  plea,  Assistant  State's 
Attorney  Eric  Nee  through  his  discussions  with  complainants, 
discovered  information  which  caused  him  to  question  the^credibi 1 1 ty 
of  the  State's  witnesses.  That  said  Information  was  communicated 
to  defense  cuut>se1.  "j2 

3.  That  the  Defendant  is  57  years  old,  and  to  the  best  of 
counsel's  knowledge.  Defendant,  at  the  time  of  sentencing,  had  no 
prior  convictions. 

4.  That  a  felony  conviction  on  Defendant's  record  would 
greatly  limit  him  in  his  ability  to  pursue  job  opportunities  and 
other  endeavors. 

5.  That  Assistant  State's  Attorney  Eric  Nee  does  not  object 
to  a  reconsideration  of  Defendant's  sentence. 
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W»M  REFORt ,  Defendant  prays: 

t.  That  his  sentence  be  reconsidered  and  that  he  be  sentenced 
pursuant  to  Art.  21,    Sec. 641  of  the  Annoted  Code  of  Maryland. 

2.  That  this  motion  be  set  in  for  a  hearing  at  an  early  date. 

j.  And  for  such  other  and  further  relief  as  the  Court  deems 
proper. 


DOROTHt  C.  GARDNER 
Assistant  Public  Defender 
Courthouse,  Suite  27S!B 
Upper  Marlboro,  Maryland  20772 

CyPTJFJ^lATi:  OF  SERVICE 

I  HEREBY  CERTlFr,  that  a  copy  of  the  aforegoing  Motion 
for  Reconsideration  of  Sentence  was  mailed  this  3rd  day  of  June 
1992  to  Office  of  the  States  Attorney,  Court  House,  Upper 
Marlboro,  Maryland. 


DOROTHY  C.  GARDNER 
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iy  IN  THE  CIRCUIT  COURT  FOR  PKINCE  GEORGE'S  COUNTY,  MARYLAND 

STATE  OF  MARYLAND   ^  :  ^ 

-vs-  :   CT  920571X 

CLARENCE  BERNARD  BROWN  ; 

a/k/a  BERNARD  BROWN 

MOTION  FOR  APPROPRIATE  RELIEF 

Comes  now  the  Defendant,  Clarence  Bernard  Brown,  by  and 
through  his  attorney,  Dorothy  C.  Gardner,  and  requests,  this 
Honorable  Court  for  the  following  relief. 

1.  That  Defendant  is  charged  with  Assault  with  Intent  to 
Murder  in  the  Circuit  Court  and  several  Bisdemeanor  charges  in  the 
District  Court.   That  all  charges  involve  the  sane  parties. 

2.  That  Defendant  is  being  held  without  bond  on  all  cases. 

3.  That  Defendant's  father  died  on  Sunday  evening.  That 
funeral  services  are  scheduled  for  Saturday  April  11,  1992. 

4.  That  Defendant  would  like  to  be  able  to  attend  the 
services  but  is  unable  to  do  so  because  of  his  no  bond  status. 

5.  That  Defendant  is  represented  by  the  Office  of  the  Public 
Defender  and  has  kept  in  contact  with  his  attorney  on  a  regular 
basis  even  when  the  was  not  incarcerated.        •  • 

6.  That  Mr.  Meredith  Williaas  of  the  Pre-tria^  Release  staff 

f 

has  supervised  Defendant  in  the  past  and  has  indicated  to  Counsel 
that  Defendant  did  report  as  directed  and  never  absconded  from 

probation.  ^^%%mi 

7.  That  if  allowed  to  attend  the  funeral  services.  Defendant 
will  return  promptly  to  the  County  Detention  Center  when  the 
services  end.  ■ 
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WHEREFORE,  Defendant  prays: 

1.  That  Defendant  be  released  from  the  County  Detention 
Center  on  Friday  evening,  April  10,  1992  until  Sunday  morning  April 
13,  1992. 

2.  And  for  such  other  and  further  relief  as  the  Court  deems 
proper . 


DOROTHY  C.  GARDNER 

Attorney  for  Defendant 

Courthouse,  Suite  272B 

Upper  Marlboro,  Maryland  20772 

952-2111 


CERTIFICATE  OF  SERVICE 

I  HEREBY  CERTIFY,  that  a  copy  of  the  aforegoing  Motion  for 
Appropriate  Relief  was  mailed  this  8th  day  of  April  1992,  to  Office 
of  the  State's  Attorney,  Court  House, 'Upper  Marlboro,  Maryland 
20772. 


DOROTHY  C.  GARDNEB 


r 
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IN  THE  CIRCUIT  COURT  FOR  PRINCE  GBORSE'S  COUNIY,  MARYLAND 
STATE  OF  MARYLAND 

-vs- 
CLARENCE  BBVIARD  BROMN 

MOTION  FX3R  APPROPRIATE  RELIEF 


CR  729410E3,  OR  727522E5,(CA  913366X, 
CT  920S71X  (pending) 


Comes  now  the  State  of  Maryland,  by  and  through  Alexander  Williams,  Jr., 
State's  Attorney  for  Prince  George's  County,  Maryland,  and  requests  this 
Honorable  Court  to  set  in  the  above-nentioned  cases  for  a  hearing,  and  further 
requests  that  any  cases  in  whidi  the  defendant  has  a  set  bond  be  modified  to  a 
no  bond  status.  As  reasons  the  State  avers  the  follokring: 

1.  Tlie  defendant  presently  has  four  charges  pending  against  him  within 
the  jurisdiction  of  Prince  George's  County,  Maryland,  that  include  a  theft 
charge,  CR  729410E3,  a  hau-assment  charge,  CR  727522E5,  tin  assault  charge, 

CA  913366X,  and  an  assault  with  intent  to  murder  ciiarge,  CT  92057 IX,  pending 
arraignment  April  10,  1992.   (Concerning  CT  920571X,  the  Grand  Jury  for  Prince 
George's  County,  Maryland,  returned  an  indictment  for  this  dtarge  based  upon 
the  facts  that  led  to  the  assault  charge,  CA  913366X). 

2.  Ihe  defendant,  while  in  Washington,  D.  C,  was  arrested  for  an  open 
bench  warrant  that  originated  from  Prince  George'-s  County,  Maryland.  He  did 
not  challenge  extradition  to  this  jurisdiction.  Be  is  presently  being  housed 
in  the  Upper  Marlboro  Detention  Center  awaiting  bond  heeo'ings  set  for  April  1, 
1992,  Courtroom  100  at  1:00  PM. 

3.  Amongst  the  chau-ges  pending  against  the  defendant,  the  State  alleges 
that  on  September  29,  1991,  the  defendant  physically  assaulted  Ms.  Lia  Tutt  and 
threatened  her  baby.  Ms.  Tutt  was  stabbed  twice  wit^  a  pair  of  scissors,  once 
in  the  nose  and  again  'in  the  shoulder.  (See  CA  913i66X,  and  pending  natter 

CT  920571X).  It  is  further  alleged  by  the  State  that  on+tednesday,  December  11, 
1991,  at  the  Hyatt^ville  County  Services  Building,  tho  defendant  verbally 
threatened  Ms.  Tutt  by,  in  effect,  threatening  to  kiM*  both  she  and  her  family. 
(See  CR  727522E5). 

4.  During  the  pendency  of  these  proceedings,  the  defendant  has  verbally 
and  by  other  actions  continued  to  threaten  Ms.  Tutt  as  viell  as  other  State's 
witnesses  pertinent  to  the  prosecution  of  these  cases.  Ms.  Tutt,  who  had 
moved  in  with  her  father  in  Washington,  D.  C,  indicates  that  around  the 
Thanksgiving  1991  period  the  defendant  on  ntmerous  occasions  called  her  on  tjje 
telephone  threatening  she  and  her  baby.  Also,  she  saw  him  on  more  thsm  one 
occasion  "casing"  her  father's  hone  while  parked  in  his  van.  In  February  1992, 
Ms.  Tutt  further  indicates  that  the  defendant  while  standing  outside  of  the 
windows  verbally  threatened  her  while  she  was  inside  of  her  father's  home. 

5.  Ihe  State  also  posits  that  Dr.  Burt  Ollie  who  witnessed  the  original 
assault  has  had  his  tires  slashed  as  well  as  threatening  telephone  calls  trade 
to  him  by  the  defendant. 
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6.  Furthermore,  in  February  1992,  Ms.  Tutt  upon  returning  to  her  former 
residence  in  Beltsville,  Maryland,  received  a  letter  signed  by  the  defendant 
and  allegedly  signed  by  the  defendant's  mother,  Josephine  Tynan.  (See  attached] 
This  letter  is  also  of  a  threatening  nature.  (TTiere  has  been  no  other  allega- 
tions that  the  defendant's  mother  has  threatened  Ms.  Tutt.   Me  note,  however, 
that  it  is  entirely  possible  that  Ms.  Tyman's  nane  was  fraudulently  used). 

7.  The  State  has  no  reason  to  doubt  the  veracity  of  Ms.  Tutt  with  regard 
to  her  allegations  concerning  the  defendeuit's  actions  during  the  pendency  of 
these  matters.  Moreover,  the  State  is  considering  further  action  against  the 
defendant  given  the  seriousness  of  the  allegations  made. 

Accordingly,  the  State  requests  that  these  matters  be  set  in  for  hearing 
and  that  the  defendant  be  held  on  a  no  bond  status  on  all  pending  cheu'ges  until 
their  final  resolutions. 

Respectfully  submitted, 

ALEXANDER  miXIAMS,  JR. 
STATE'S  ATTORNEY 


By: 


/^.   /J.^Le^ 


c  J.Jtiee 
listAt  9 


Eric 

Assistant  State's  Attorney 


Attachments 

CEKTIFICATE  OF  SERVICE   .  . 

I  HEREBY  CQTTIFy  that  a  copy  of  the  aforegoing  was  hand  delivered  this 
1st         day  of  April ,  1992,  to  Ote^fendant,  Clarence 


Bernard  Brown. 


ike-  4. 
ic  J/Ne 


&TcJytee 


452 


r^- 


•     L-     ft.        .  «r 


I 


Q. 


0 


\ 


•\ 


s^ 
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tV«  03  '92  16:37  SENT  BY    i-CCTfl  LEGOL  CLINIC  P-2^3 


ou  alnt  think  we  eartou*  .  you  k««p  talkln  that  duab  ahlc 

I  give  you  dead  baby.  Me  Jo  and  ay  clan  gonna  git  you.  You  got  Mr* 

■isaln  than  you  think,  gonna  gat  in  again 

Va  baan  doln  telephone  changaa  on  your  client*  and  aealnara 

you  next,  you  dent  got  no  law  helpln  you  Law  la  backla  ua 


you  be  32  this  year  If  you  there. 


y 


/ 


/^ 


'^Mf/L- J^-T^'S^'^ 
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,<3^    DISTRICT  COURT  OF  WAHYLANU  hUH 

^^      ^1413^  MAINSTREET  OPPEJlT' 


"lATJ*  MMHSTREET  DPPEKf  »K1J0»°'   '"* 


RELATED  CR/NTCASE 
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I   OISTAOC 

Sck/STATTSVIUX 


tlUCx<«*CMJU«C1l       D«      Ot 

707380E2 


OerCNOAMTS  HM«  ILAST.  rwST.  H  t ) 


WLAT£OCAS<S 


TMOtMONUMWR       BTf      OT 

707380E2 


COMPLAINANT 


DEFENDANT 


^^^JWXHJl..  Nrt»;^ 


l«  NO.  (MMJCQ 


(   (         )K)2-i»»-ilO*  ^     (  W)  TtT-7H0 

U»66*ii* ■ 


32UIMM  mUECT  H.C.  IS  #3 


HASBINCTDM  D.C.      20020 


707380^2 


UOW.  ■aiMrtf  CUrMK* 

i laniif: 

X Jj 


tol« 


onai  aMCMnm 


DO*  dauRrr 
04-30-39 


( ) 


3019  «|l  W*f  ■•■• 


,102    UV-M*! 


UASHIKIOII  B.C.  20011 


MZIAOE^ 


707380E2 


2.130  SEPicHBu  26.  1991  .t  s.oop.  nm  CBEMT  iiu.  io»  #30».  ui.Tsnux.nimx 


^nmrni  OOURTT,  MMtYUUD...did  Mkc  an  assault  upea  aad  did  bactar  KIT  «.  OLUC  A^  ' 


M  M0LAT10N  O* 
Quo  AM*  OOOC  «MT 


.'Q8o»«aiM>0'ia>:  Qu.  lOCUL  UU>.  MTT 


'fflllflK.      PEtLICCU  lCo7r^jfc^/>-'^^^ 
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DISTRICT  COU.     JF  MARYLAND  FOR 


-'I 


Localcd  at 


..C.seNo.:a/u.     2)'Z^5^;Oi 


'J.  lAjlLuo. 

CawlAMfm      ' 

COMPLAINANT/APPLICANT  (i  ,      DEFENDANT       ^ 

"^P./  AJcjMS   ^-^ Ji/^>^J    5^-/0^.^.^^ ^'^h 

>v>>^^pt'/'c?^a';  J  ^'^^-y^o-oif^  cc»  >^>.'..g^f^f^|. 

DEFENDANT'S  DESCRIPTION:  Driver's  License*    • StxM^^ccBiMi.bJT'Wt.lJ' 

HairW<^    Eyesi'4ff^Complexion^><V<Other DOB:  f  .'^lar^^..  ID 

APPLICATION  FOR  STATEMpi-Wlf  CHARpS 


oo< 


M.it M-^ 1^^ 

'  (Concii«iuiei>i«iiof(icui»i>«™iilunl»it»pfo6«bk«»>c 


<7  Uj         Cfj^'. 

ihti  die  DtfcMlaAi  Ku  comnuiwd  iU 


ii 


i-<y.:.±yhs^^ 

igsc  B  bcbcwruMt  i  aimc  his  bcca  comauned  «nd 

f-. j.s: /ire's  e,^>v 5Trr...5..w/.'V!.//ciK. fS.^I.or^.^ X 

i  Cr,  I/.c  J /IS .-^c/  r !  :l■Pa.v'.<^A /v.-.t,. h.aA..-^.kr..K-<t^  z.iA.<<^ 

■J  ^:''  ciiio^  K     v^^  ..' fi_:«-..<^..?.'/.?...«-. .e£....i.4'.J ^Ep.<;,.h^ 

.':j:„ wavL a \c.^...p..'"^% o.(^ *^.y /.^^ 

(ConiiniKd  on  ttucbed pagaXDC/CR  lA) 

I  solemnly  afTinn  under  the  penalties  of  perjury  that  the  contents  of  this  Application  are  true  to  the  best  of 
my  knowledge,  information  and  belief 


■  h ^■ 


/>. 


t  have  read  or  had  read  to  me  and  I  understand  the  Notice  on  the  back  of  this^ 


>:...£</d: 4^ /?.<?^. 


Subscribe  and  sworn  to  before  me  this  j.'>  6  day  of 
Times'?''^M.        Mdj^Commissioner 

I  understand  that  a  charging  document  has  been  issued  and  that  I  must  appear  for  tni 
■I n  when  notified  by  the  Clerk,  at  the  Col 


D  I  declined  to  issue  a  charging  document  because  of  lack  of  probable  cause. 


i^ Ni^ibv^'SMfAaKjMMfKjCb.  '  a«^aiM,iEir' 


r  mt  Sbi/Ajmct/TI  hi|<UI. 


..I'k 


OI».iMi.X¥ 

* oiiiis;*- 


?c^i  ntc«  6/«i) 


STATE'S  ATTORNEY 
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Dcfcndjiii's  Name i..^. . . 


I.-'..: 


V:.pi     ^ 


Cast  No. 


.x..'A:^7.':^.^^. 


CONTINUATION  SHEET 


APPLICATION  FOR  STATEMENT  OF  CHARGES/STATEMENT  OF  PROBABLE  CAUSE 


'...../.<.<».ye.. /My lA^.t.-r.Cr.P./cfA.^.'. To. .p.r.<ri..p^±. 
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7^'.<v C..^A.fi<J.k4.^.d.J^..^^^  

\^A.c<.....ri'.a....r^xl^. c^ <:^a(..\^i\.y.Krao^/i/mk^.ai^4' 


:7'4.e,.....r..<r.<?^<?.*a;...=;^. h.(/.^....±Wi^....ici^.^.^.^A 
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</cj+  dry 


i^ttVfi< 


DC/CR  lA  (Rev.  5/(3) 
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(a)  Order  Respondent  to  cease  harassing,  assaulting  or 
threatening  me,  my  daughter,  or  my  father,  either  in  person,  by 
telephone,  or  in  writing,  either  directly  or  indirectly; 

(b)  Order  Respondent  to  stay  completely  away  from  me,  my 
daughter  and  my  father  at  all  times  and  at  all  places,  including 
but  not  limited  to  my  father's  residence  at  4122  16th  St.  N.W,; 

(c)  Award  legal  custody  of  my  daughter  to  me;  and 

(d)  Direct  the  D.C.  Metropolitan  Police  Department  to  pay 
special  notice  to  calls  from  myself  or  my  family,  and  to  arrest 
Respondent  when  required  by  law  in  accordance  with  D.C.  Code  S  16- 
1031  et  seq. 

VERIFICATION 
I  hereby  state  under  the  penalty  of  perjury  that  I  have  read 
the  foregoing  Petition  and  Affidavit,  and  that  the  facts  stated 
herein  are  true  to  the  best  of  my  knowledge. 


Lia  Tutt 


SUBSCRIBED  AND  SWORN  TO  before  me  this 
//  th  day  of  February  1992. 


Notary/ Public / 
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NAME  A/R/S 


ER/X-RAY  • 
DATE  ": 


IWT.LIA 


rj^s 


ADDRESS: 

OolB: 
DR. 
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liaif*     CHAMOtNC  0**>Ctn  0«*  WAMMft^l 


«tU  «   OUMCNC  0«f«Cin|   M^'ACIMC* 


CI     U>     «*-» 


'  Phone 


t 


,     11562  Cherry  Hill  Hd.   #y)2.   Beltsville.  Md.    20705, 


I  595-0051 


595-0051 


Plow      OWD     Oiw>^      X  IWTQM       SfcWCOO*      C«iO**i*L 


Mone/ellght  scalp  wounds 


TKsr- 


I.  VtMCLl   l*i»0WM»TlOll       OMflin 

Sens 


(.ft    W    AlkWtO     IOmf^WihI 
9"  pair  of  sci 


9"  pair  of  scissors 


Bap* 


M»|N9AKr-t   tAlk    tTATlJ    AT    Tl*M    »•    AII«I|T 
OUtOM»A>L    rN       "OC      Z»S        ZOV«t» 


n    AfrvtMOO*  )>iG*rT* 


OATI     TIMt 


H^ 


Oik  *AIIOlI 


(.IS* 


Hot  Interrogsfd 


.  Ot»IMOAMTiOt«ITi»ilO»* 

:  v»cTii« 


OsMIOOAnON       WAI  _     ...  _     

N/A  3  g'c.c      fj"-  "     k/a 

Di3  oa«|\3ANT  MAXl  A  iTATlMtUtt  .  O^MMCv  MitinT 


J  »««TO«  _  MMTl 


.known 

XOT-J|_ 


Oao 


Qvn      a«o 


»  -MlaIivI 


0  -OTMia  WM3C<*TUI 


C-C»».»-wt^0 


VTv.tTAfl.  im 


I 


BLLIS.   Bert  Wa::hln<rtop     521  Adag  St.  N5  W.  shinrton.  PC 


'  202-526-110? 


\     MAARAItVf 


CQtrtllUATlQX  O*  A«OVl  ITIIM   IM«>CATt    -TIM   ■ 


j£: 


Tho  above  naaed  defendant  scaled  three  ^>aleonles.  araed  with  a  plae  Inch  pair  of  leis-  i 
sors,  and  entered  the  veitln's  apartment  thromh  an  unleelced  balconr  door.  Once  1b-  I 
side,   the  defendant  stabbed  the  Yietla  in  the  left  shoulder  and  pose  with  the  seiners 


The  defendant  was  arrested  on  the  seene  after  he  was  held  for  jollee  arrlral  br  wit- 


ness OLLIK.     a>e  defendant  was  identified  on  the  scene  by  the  Tletla  and  witness  as  thi 
kasailant.  I 


OtrT  *  I  IJWBI  lltfiiT 


!».  *Mlia»TMOOtKfT«-|yO'»tCCII'SMM«T(0«AM«rii>. 

PeteotlTe  Poter  L.  Callaher    #552 


>.   M»AJirM«HT       jp 


ODcarTvfoiica      OtM««»«*io4rr       a*i«ieirT 


fik  A/«r«MlU   MLMM»T»: 


I  Diet; 

UaAiMAirfT 


TUrtrlotTIInT. 


UiMTUU  WMvieJUiB 


kM«v«o<rt  »ftiMTw*r~ 


-  >t€W»»»AtA  ■■•A^JT?     CA«AA*.|TA 


»««.  »••«  U*»  Itl/Mt 


•  -  ••t«i«Ab  rH.1      ••«■« 


-  •«(«*MiM«***T  ttAM*y«CA1 


1 
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ir*i-:».'LN .  i-.LrCjft' 


TtPt  OF  iNCiOtNT  /  iOATfc/TlME  OCCURHtO 

''  DATf /TIMi   NEPOATED  V 


LOCATION  OF   INCIOCNT 


DATE/TIME  KErOMTED 


SUMWARV  OF   INCIDENT 


PERSONS 


V  VICTIM 
W  WITNESS 


hREI>OnTlNC  PERSON  T.TIA 

P  PRINCE  GEOBGES  POLICE  DEPARTMENT 


CODE  I  ttMttt        LAST 


nnsT 


S  p  n-r/v      :^-/r  ■  5/v/^  d 


HACE    SEX    O0>   •     ^  f—^ 


0i!r~     ADDRESS 


ZIP      '     HOME  TELEPHONE 


r^F-roj/ 


PLACE  OP  EMPLOVMCNT  /SCHOOL /OR  OTHCJt  INPORMATION 


kCE  OF  EMPLOVMENT  /  SCHOO^/  < 

^'i.'C'^  f.^vfi r'rrj> 


CODE       NAME:     LAST 


I    OTHER  TELEPHONE 


SfA 
LOI 


COO*- 


A^<^~ 


RACE    SEX. DOS 


^/    .;ji)^^o^S-  A£ 


CITV 

.-.■rtSKT^-fTtc 


ZIP      I    TELEPHONE 


be    -yfoo  I  jc?  A- J  c-  -  lie  p 


NAME        LAST 


RACE    SEX    DO* 


I     " 


^ 


J^ 


S/A  ADDRESS 

LOI 


ZIP      ,    TELEPM3SE 


." 


± 


SfA 
LOI 


MOT 


X 


AAHRESTED  S^USPECT 

^  F.FIELO  OeSERVATKm 


MORE  NAMES  IN  DETAILS^         V        Cn^ 


NAME:      LAST 


(^^     FTY-^     >\b.5^/^5^S 


STATE  ZIP 


i(rcJ)iac\  i^LC 


RACE' SEX -ooa 


qXHER  DESCRIPTION.  PHYSICAL  APPEARANCE  /  DESCRIPTION  OF  WEAPON 


NAME       LAST 


OTHER  DESCRI 


TELEPHONE 


'/2i 


^ 


RACE    SEX- DOS 


ZIP  TELEPHONE 


WOT  EVES  HAIR  OTHER  OESCRIPTiM,  PHYSICAL  APPEARANCE  /  DESCRIPTION  OF  WEAPON 


££ 


Q^ 


ai 


Z5 


^jT 


CASE 

STATU! 


0 
f 


VEHICLE 


S-STOLEM  A- VEHICLE  AUDIT  O-OTMEM  W-WANTEO 

ft  -  RECOVEAED  I  ■  lUPOUND  U  -  UNAUTHOmZEO  USE 


STATE  Z\P  TELCrMONC 


iWNCn  NOTlFIEOr 


OATE/TIUE 


IMSUfiANCE  COMPANY 


XT 


MAKE  AND  MODEL 


LICENSE  NUHSER 


STATE  IMONTH/TEAR 


KEYS  IN  lONITION?   |<AY  VEHICLE  tE  RELEAIEOr 
Y         N         WHY? 


IMPOUND  NR 


IP  RECOVERED.  JuniSOICTIOM  STOLEN  PROM 

OTY/COUNTY  STATt 


VEHICLE  AUDIT  USE 


OWES   IV 


LOCATION  TOWED  TO 


REltkvIO 


ELECTROMfC  HAIL 
ULERHONE 


DATE  /  TIME 


ELE«OMMUNICATIONi  M0TIPIE07         Y     /TT)  lO  ^.^!!!^,  DATE  /  TIME 

\    X  TELEPIIOWE 

..ONTINUEO  ON  REVERSEf^^^N  PAQE       /      OP  PAOES 


..ONTINUEO  ON  nEVEnSE'' 


J^ 1^ 


*im 
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DETAILS 


PROPERTY      IVvfi^^C.  -tO.T  :.:M°r«So..V.:TO«"'""^°  K..*..««,.^.       O.OA-.O.C, 


d66l     ofv 


ITIM/IHANO  MOOEUITTLt/SIZ[    .       (IHIAl,  NUMIIM  CNCnAVINOS  /  MARKS  /  COLOU  ^      VALUI 

JO 


4r. 


5^,  '^^^  1 " f/DLcfgAgz:/"^    <>4^^i'  ctp  <,cjrsTO^'i  ALPcrtfrt4.bLf. 7??rff<^^T" 


v/js      cpFSCi-H     tlPf>FC)Ahi~h      to  t-Cr  ^c<^  i> 


boA^gj-nr/:,  ;v<:sfta..LT-  f  PrLC       coirryy  TT/f^ »/^gg57^ 


I         Hrtubrj.z     f\v     crigl>  7.^tH?i?fl>c'T:    LfPii^:   (V^    f^Rjcci^ 


I  P/r>  pAcmjrg..^Ql^/ ?->-y  //><b     TW/^-    Miiie<mJi   jtaj  th^ 


riACfcr      fic^Room      ai  pf-iiV    A<o>o}^g:/^/=y<ib.    (-|p<oc 


riVL(<a-/OA.    77-     7-/y;:.      ..:rr7T-/.i       'SA/f    ^Tl^^^^^     -rT/f-      Hii9€STie>, 


cL3iCf\Q>(.i>   LtPrr  zT/f     T7fj-/tf^..p^L£>&i!   tJJH^n/jif'    0^.5 


rofLCeb    r/<g.     <;l— Dx>o'<^  ^L>^^«7  hocg cPfx.'.    77/ p 


rtft.<UL<^Tr2>     PXjregcJ>  7-//f       A¥fi-oyfn/- vr-    ti^Vb b€haA.>f^ 


7&    >rfl      hTS      T^MUUUT^.    T^g (^Z^:^?r^    TKte^   TQ    <6  g/- 


>/j/ii  7r>    ^f>Ly  uA.'j>  -RrLb  ^rct*\'*rn   come^  S^cJc  uJHf.o 


'ftjui.    50flf.g."  A-r    Tn'i-s  Trm>:    TUF   r\^^(<ire£>  PuU.^    rt 


I  pare  C)=  .^(^J^-^oits     CUT  g^    HX.<^  CoPtT   Pb^^g^ucrrw 


KTS  ftxt,HT^4xJ>     ftc=-h  <;fn^A€/sT->yr    ^iicrran  :rxj  TH^ 


I         ^F../=T-  rrt.o>cr  sMg'L/LJy£i^C/gw^  <v>oV>  THf^  L^^y-  cj:7y 


r^f^,  ^oom  ax.^       ft    sntufi.i,Lf:     t  ajsucJj    Aeriufe^f 


THf      i^IT^PS^    ai-ih    Thfg.      QgPf'^TC^.    (AJHcr^      F^  L)f2) 


TA^  m/^     rtftCC      Ag:h\^gom.     y^e.   cx.-3rr;cf.«»^    (^ftJicN 


CoiyrlLOL       OP    THF.     VHlftec.7T^    ft uh    S,ffr  g,>U  AgT/W 


ux/TTt.    F/o  fW^mrc^r   <:.orr>e<^'  ry/r  goo(n    ft/Ch 


APPgc^fobC^    T-XP     MitS<,7TrJ^     <gi^ie.7Xf>t/L   iX^Kl^- 


7-/y^    jsrfluct,c>^    ixj-irrM  Twe    tcarri/gss    7>/f     f>iefo:^ya^"> 


'pficr.r\;<:^  .^^^u^Aftc  DtCfJlaTcat^  e>^    THt.  -TZifio^ 


Ur<l  U€Ah.-T^^  f^aae^k^  ^li^sTtfftosfwtr-cT^  r& 


465 


ICO»i 


A**«fSTj  /nciocnO 


PRO^tMTV  OtATH 

UlftSlNO  PERSON 


am 


PRINCE  GEORGE'S  COUNTY  POLICE 

CONTINUATION  REPORT 


irrt  Of  iNCiotwT 


kINXCDCASE  NUMIiH 


OAUAiMC  oecvnnto.  ,  _ 


■  LOCATION  Of  INClOtNT  ,    ,_  »J  , ^        .,  v|        OA't/TIMt^Jt  »ORTip     ,      ^    _ 


NAME  OF  PRINCIPAL  f  EnSQM  INVOLVED  (LAST,  FIRST.  MtO 


SOM  INVOLVED  (LAST.  FIRST.  MtO(U.EI  . 


U^fr./>f  Hf-      .-^JAS     -ri.f.XTf>,     <\C^'^ 'vg^Cr.HS't^b   .  7V(^ 


/T<:^rriYl        '.  Ki<;       r  r)  y^  <5-r>r  tJTcb  ~  c;    ^^04^€-g    Lf»C(-W£-L 


i\.^cT-^  ViT.- cs:_    A/cs/jr^jL  Ay^   HfnQ>uL.^A/cf  Hi'y^Vp.s^V^C^^ 


L^.MJJ-C     SK*?,  .  Q£:c€J:L>t>x      srjTi^tfg^    To    H'UL    LPOlxA^hS 


lA/u'h     J o  <r>4 <; 'ii^ .    .>/f^    fHUiESTiE^    A/iit^ ftp    o:^^ 


TH'L        vHlfte-S-pc^      T7~s     H'rH'TT^i.T^'F    ^eTT^     PACCr-$^X./L 


A '^Sb    -TLifJA-tb    ou^^tz    Tc    ^cr  ^fH^/h^c^'*'\^~S'<^ 


r 


/  / 


CJ'.i  ~/c  ^^f 


/C^j    F/j.  R7Lnfj:e.^^/7^7 


(c^  cp^D^^rt^  ^/^^ 


;iC  3  CpL.  ^uJfHT^A^^^ 


SQC  t^rrfJ'^jur.  rSfQ 


OfaiPnjLiDos  <^y/^-^^i^7£^  Q^^esp^ 


i>^/^ 


fKt-&f*f.^ 


a 


PAOt     ^    OF    2, 


tl: 


cb, 


^-i^^i 


'lum^ 


c--^ 


i^ 


ArrnovAL 


■y^r   ' 


.G.C.  FORM  #3S2fA  (7/86) 
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^"'^^^■■'^  APPENDIX  C 


STATISTICAL  EVIDENCE 


ANNUAL   STATISTICAL    SUMMARY 
Fiacai  Year   1993 

STATE'S   ATTORHEY'S    OrflCB 
Prince  aaorga's  County.  Macyland 
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JU.  f£  =4  89:40   ,  ,  P.3 

District  court  Division 


DONESTIC  "viOLENCE  111117 

Assault  and  Bsttery  Charging  Doeunsnts  •• S112 

Doasstic  Cass 3017  (60%) 

Warrantlsss  Arrssts 1>4  (  4%) 

Rafcccals  from  Conusisslonsr 133J 

Domestic  Calls  Rcferre<l  to  L.  A>  • ••••• 1536 

Domestic  Walk  In'a * 33 

PI  intsrviews  » 

CA  Inttrvlews  ^J* 

Schsduled  Interviews  • 40' 

Racommendattons  Made 

,St.t   124 

•Nolle  Prosequi 39 

Aaferral  Court  Resource   4 

'Diversion   «•••>  22 

•  Trial  f9 

•  Assert  Marital  Privilege IS 

•Plea  IB 

DISPOSITION  OP  Si  C^H 

(Fron  MAXIMA  Reports  1I29C) 

FY  1993 

Guilty  S54 

PBJ  27-641  420 

PBJ  27-292  0 

Judgment  of  the  District  Court  ........  1 

Mot  Guilty  59 

Not  Guilty  Insanity  0 

Judgment  of  Acquittal  2 

Stet  Docket 173 

Stet  with  Bench  Harrant 0 

Dismissed 27 

Nolle  Prosequi  193 

Compromised  0 

Merged  36 

Transfer •••  0 

Remand  Juvenile 0 

Removal  0 

Remand  District  Court  0 

Other  54 

Total  "1« 

Conviction  Ratei    94% 

Annual  Statlstlcsl  Summary 

State's  Attorney's  Office  Page  No.  31 

riscsl  year  1993 
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."UL  25    '94  09:41 


P. 4 


District  Court  Division 

Domestic  Violence  Unit 

Assault  &  Battery  Charging  Documents 


Oomeetic  Casta 
60% 


warre'^Tiess 
Arrests 

4% 


FY  1993 
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JUL  26    "SJ  e9:41  P-5 

INTER-OFFia  MEMORANDUM 

PSmCE  GEORGE'S  COUNTY.  MABTLAND 

rw>     .Tunc    9.     1994 


TO:  Richard    J.    Burv.     Chlltf.     1i*^^-^^<^    rnm-r    Mv4«inn 


Fronb      Patricia    A.    H>.rhprr.  ffr.M;?/1     &coip-nn>.    nniwl-ir    «/i  r^  1  onro    llnii- 
R*         Domestic  Vio'.Rnrp   n-.-ir    <;«-»r<«.».t^.    -  JB*^^    •'^'"^ 

TO 

ASSMJLT  AMD  BATTERY  CHAItGIMG  DOOMraTS  327 

(DoMStic  Cases  207) 

(Harrdr.tless  Arzeata  18) 

REFERIUILS  FROM  COmiSSIDNER  79 

DOM£STIC  VALK-INS  11 

VICTIM  APPOINTMB'fr  LETTEBS  60 

•CA  IMTBtVIIXS  12 

•SOiBOaUD  INTERVID5  36 

•SCREEHING  LLTTERS  4 

OIVQ)SION  13 

STET  10 

ASSERT  MARITAL  PRIVILECS  5 

NOLLE  PROSGQUI    (MP)  6 

raXMi  14 

PUA  0 

•  ROTBRBAL  TO  COORT  RESOURCE  SPECIALIST  1 

•HBC  COmUMITy  MEDIATION  0 

•FAMILY  CRISES  CQITER  2 


'.fl.C  r»rn>«U«a    l«/l>l 
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JUL  Zo    '94  0e:dl  P.6 


Richard  Bury,  Chi«f,  District  Court  Diviaoo 

Patricia  A.  Hsrkwrt,  l^gal  Assistant,  DanMtic  Violence  Unit 

DaoMtic  Violencs  Unit  Statistics  -  Hay.  1994 

Pags  2 


CA  R£ADIHESS/Ai«AIoatfWrS 

STBI  g 

PLEAS  3 

MARITAL  PRXVOXOOE  1 

NOLLE  PBQSEQUI    (NP)  4 


oe:     Donald  C.  Monroa,  Of£ica  Statiatician 
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JUL  26    '?J  09:42  P."» 

INTEROma  MEMORANDUM 

FBINCE  CIOBCE'S  COUNTY,  UAKTLANB 


n«t>     May  9.    1994 


fwiii.     Patricia   A.    VBrbertr 'Zeaal    x..i«g«ni-.    nflw.tie  Viol.ne.   Unii. 
lU.        Domeatie  Vlol#nea   Unit   strati«»4r.   -   tan  '    '99< 

ASSAULT  AMD  BATTER!  CKARSING  DOCOMEMTS  307 

(Domaatic  Caaaa  197) 

(Warzantlasa  Arraats  LB) 

ROSOALS  FROM  COtUSSIOtaSt  72 

OOKESTIC  C^LLS  REFERRm  TO  LEGAL  ASSISTAKT  23 

DOMESTIC  HALR-INS  5 

VICTIM  ATPOIKlMESiT  LSZTERS  139 

CA  Tortsnas  i 

SCHEDULED  nnZRVIEHS  19 

satzfiima  LciTEits  4 

Rg:a«EKCATIOMS 

DIVISSIOM  1 

STEP  5 

ASSiKT  MARITAL  ItllVILSCZ  2 

NOLLE  PROSEQUI   (»>)  5 

TRIAL  12 

FLEA  3 

RnmUUkL  TO  COURT  RESOURCE  SPECIALIST  0 

nc  ccmuMirc  ksiation  1 

FAMILY  CRISES  CBITER  1 


'.9.C  '»rm  «•*••  unt) 
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JUL  2£    'Qj  e9:4c 

=.8 


Wchatd  Bury,  Qii.f ,  District  Court  Diviion 


CA  RaPItiESS/AjmAICMgyrs 

SIET 

3 
PLEAS 

2 
MARITAL  PRlVHiDGE 

NOtLE  PROSBOWI  (MP) 


cc:  Oonaid  C.  Monroe,  Office  statistician 
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JLC  25    •=«  Of: 43  P. 9 


INTBR-OFRCE  MEMORANDUM 

PBIKCE  GEOKCS'S  COUNTY.  MAEYLANB 

P*««         >t>ri: 


Tot        Richard  J.    Burv.   f^^'^rf-Pj  "'•'••'''-  '"""'-   rnYl--i»>>- 


Ffem.    Patricia   a.    Pt.rB>ri-|R.(fll    >««i«i-»ni-      nn ^  >.  xr<  >^  t  ^»>.^    n>.4> 

ftft        Domest:ie   VLol^nrf  Pn->    gt-.r^^^-.^.   -  u.^^-    •  :ioi 

ASSMCT  AND  BATTQCr  CHMGING  OCXaiMQilTS  300 

(DcoMclc  CaMS  217) 

(WkrnntlaM  Axxcsu  22) 

REFStlULS  F?OK  OOnuSSIONER  101 

OQHESTIC  OILS  RCTERRBS  TO  LEQAL  ASSISTMIT  S7 

OQMBSTZC  lALK-INS  5 

vicrsi  APPonuMQiT  isrzsss  I03 

Ol  ZNXESVIEMS  31 

tmn  *  II  ifn  iotikvibs  11 

SCSOVnC  LETTERS  27 

l>BOC^»c^eATIO^s 

Divaszou  I 

STET  4 

ASSESr  MMUTM.  P8IVILBSE  0 

MXLE  KttSEQUI  (MP)  S 

TUAL  5 

RA  0 

RBBOAL  TO  COORT  tlESOORCE  SPECIALIST  0 

nc  aamoNiTX  mesutzo;  o 

iMQur  GZ5XS  cains  2 


kft  »*ra>  •••••    (4/MI 
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JUL  2=    '9-:  05^43  P-IC 


Richard  Bury>  Chlt£>  Diatzicc  Coazt  Dlvison 

Patzicia  A.  Herb«zc,  Lagal  Auictant,  .Oaautic  Vlolenc*  Onlt 

Oonstic  Violcoee  Unit  Statiatict  -  Mazcn  1S94 

Pagt  2 


CA  READIKESS/ARHAiamaro 

STET  3 

PLEAS  U 

MARITAL  PRIVELEDOE  1 

NOLLE  PR06BQUI    (NP)  '                                          2 


cc:     Donald  C.  Monroe,  Offica  Statlatlcian 
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JUL  Z5    •<?-  09:43 


INTEROFna  MEMORANDUM 

PBINCE  GBOBCB'8  COUNTT,  MABYLAND 


"■*■     M...^h    i>;      lOQ^ 


Tot         Richard    Burv.    rh-i>f  .     ni«»i.^r-*   r..,»>»    l^^»^■^^w 


P. 11 


Front      Carol    .Tl  *ri  nr  nO^.».y»  1     i«^^^»^n^■        r>«»«..^<~    .r<^1^»^«    ii.^<  » 


ASSXDLT  AND  0.11001  CHABQItK;  OOOMSITS 
(OonMCie  Cases  240) 

(Ksrrancless  Arzssu  17) 

ROESMLS  ntOM  COmiSSIOMSt 

DOMESTIC  G^LLS  RETERSES  TO  LEX3VL  ASSISTAST 

DOMESTIC  VALK-IUS 

CA  ItCBtVIBC 

SOffTTlLTP  INTEHVIOSS 

MOOMIEMDATIOMS 

OIVERSIOM 

STCT 

ASSrar  MXRITTO.  PtUVILECE 

NOLLE  PROSBQOI  (NF) 

TRIAL 

PLIA 

RSERRAL  TO  COURT  RESOURCE  SPECIALIST 

HRC  COtMUNITX  MEDIATION 


287 


88 

148 
2 

1 

17 

0 
5 

0 
1 
2 

0 
0 
0 


r.a.C  rwm  #•>••    l«/T«t 
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JUL  26  "yj- 39:44  PJ' 


Ridiard  Bury,  Chief,  District  Court  Divlaon 
Carol  Jiaclnto,  Ugal  AulBtant,  SooMtic  Violanca  Onit 
Oooutic  Vlolance  Unit  Stitiscica  -  Fabruary  1994 
Page  2 


Cecmmity  Llaiaen  and  Training 

2/10  -  Polica  Training  Haating 

2/U  -  Police  Training  Meeting 

2/16  -  Doaaatlc  Violence  Training  at  Police  Acadeny 

2/22  -  Orientation  o£  Student  Intern 


ce:  Donald  C.  Monroe,  Office  Statiatician 
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JUL  26    '9J  09:44 


INTER-OtHCf  MEMORANDUM 
paiNcs  CEoaors  county,  mabyland 


rtMf    January    26.    1994 


To       Richard   Bury  ^M«f.    Dtj>gricii   Ca^-'-   nix/i*ion 


PrBmrCaro^    .'-:«cints.    T.^aa  I    As«i«tiin> .    DQin#f.rlC    VlOHnCt    Or.!:; 
R«!      Domestic  viol»neg  Unit  Statis^-ir«    -  n^cpmbmr   1993 


ASAULT  AND  WPimt  OOUICIMG  OOCOKBnS  428 

(OeoMtlc  Cana  206) 

dtkrcancltafl  Xrcuta  17) 

ROTSRALS  FSOI  COmiSSIONZR  93 

OGMESTIC  CALLS  RETEtUtll}  TO  LEOL  ASSISTMTT  207 

OCKESTIC  HALK-ItS  0 

Ck  XM7Z8VIEMS  22 

RBaa»tENDATIOtg 

DIVQtSIOH  0 

STET  12 

ASSQIT  MAKITAL  PRIVILBGE  2 

NOLLE  PROGBQUI    (NP)  4 

TRIAL  8 

PIA  2 

Rin9RAL  TO  COCntT  RESOURCE  SPECIALIST  0 

HRC  COttlUNIVY  ^aSUTIOH  0 

ee:     Donald  C.  Monroitr  Office  Statistician 


=  .13 


r.a.C  >•«*  •nta  i*n*i 


478 


JUL  Z=    "94  C39:U4  p.  jj 


INTER-OFFia  MEMORANDUM 

PBOtCE  GEORGE'S  COUNTY.  MABYLAMS 


Date     February    ?^.    -^qa 


Tot  Richard    Burv.    rhigf.     Dl>»ri=>    rr>iir»    niviPJon 


Freim     Carol     JiflCintoV   figoal    A-«lii>.-»nr  .     nnm^wrir    V^o^»>.^^^    rmiy 
((•>  Jomesrig    Vlol>r.g>    Urlt    <;>«.■;, >.i^«    ,    T;.nn<rv    iqQd 

ASSAULT  AND  BATTERY  CKARGINC  DOCDMEMTS  268 

(DOBnatic  CasM  192) 

(Warrontlcsa  Arrtfltt  15) 

REFEKBALS  FROM  CCmiSSIONER  76 

DOMESTIC  CALLS  REFERRED  TO  LEGAL  ASSISTANT  207 

DOMESTIC  t'lALK-INS  2 

CA  I^(TERVIEWS  I3 

SCHTOOLro  IMTERVIEHS  34 

REa>MEN3ATI0NS 

OIVESSIOM  C 

STEI                       -^              -  14 

ASSERT  MARITAL  PRIVILBCE  0 

NOLLE  PROSEQUI    [HP)  * 

TRIAL  S 

PLEA  3 

REFERRAL  TO  COURT  RESOURCE  SPECIALIST  C 

-     HRC  CO>WUMITX  MQIATIOK  0 


1/25  -  Orientation  of  new  intarn 


oc:     Donald  C.  Monro*,  Offlc*  Statlitici«n 


^.o.c  rmrm  m»3a,  u/rti 
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APPENDIX  D 
MATERIALS  FROM  STATES  ATTORNEY'S  OITICE 


ANNUAL  STATISTICAL  SUMMARY 

Fiscal  Year  1993 

Glossary  of  Terms  and  Definitions 


1.  Stet  -  When  parties  to  a  case  no  longer  want  to  go  forward  with  the  matter, 
the  case  may  be  placed  on  the  inactive  docket.  Instead  of  going  forward  with  the 
trial,  parties  agree  to  certain  stipulations.  This  is  not  equivalent  to  an  outright 
dismissal;  if  either  party  breaches  the  agreement,  the  case  may  be  quickly 
removed  from  the  stet  docket  and  reactivated. 

2.  Nolle  Prosequi  -  This  is  a  dismissal  of  the  case.  The  State  makes  the  decision 
not  to  prosecute  if  there  are  no  witnesses,  or  for  other  reasons  which  it  deems 
sufficient.  This  is  a  dismissal  without  prejudice  and  the  state  may  refile  the  case 
at  a  later  date. 

3.  Referral  Court  Resource  -  The  Court  has  several  counselors  and  qualified 
persons  to  assist  in  the  counseling  activities  and  social  programs.  The  Court  may 
refer  adversarial  parties  to  these  counseling  programs  in  an  effort  to  resolve  the 
problem  without  resorting  to  the  Court  system. 

4.  Diversion  -  This  concept  is  similar  to  the  Referral  Court  Resource  (defmed  in 
No.  3  above).  Here,"the  Court  may  choose  to  divert  the  matter  to  an  alternative 
counseling  program  for  resolution  outside  of  the  Court  system.  This  alternative 
is  more  likely  to  be  used  when  a  plaintiff  no  longer  want  to  prosecute.  This 
situation  frequently  occurs  in  domestic  disputes. 

5.  Trial  -  The  victim  and/or  both  parties  decline  an  alternative  resolution  to 
the  problem  and  choose  to  go  forward  with  the  trial.  This  is  the  exception  rather 
than  the  rule. 

6.  Assert  Marital  Privilege  -  Either  spouse  has  the  Constitutional  right  not  to  testify 
against  the  other.  Parties  may  have  reconciled  their  problems  since  filing  charges 
and  may  choose  not  to  testify  against  the  other  spouse.  This  is  an  absolute  right. 

7.  Plea  •  One  of  the  parties  may  plead  guilty  to  the  charges. 

8.  CA  Interviews  -  Criminal  Appeals  Interviews.  The  case  is  presented  to  a  jury, 
a  Party  did  not  like  the  outcome  and  the  judgment  is  appciHed. 

9.  ScreeninE  Letters  -  The  Sute  Attorney's  Office  sends  letters  to  persons  who 
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may  have  been  victims  of  crime.    These  letters  request  that  such  persons  come 
into  the  Office  to  be  interviewed  by  an  attorney  or  legal  assistant. 

10.  Referral  to  Court  Resource  Spedalist  -  Persons  with  mental  dysfunction  or 
who  demonstrate  anti-social  behavior  may  be  referred  to  mental  health 
consultation  services  and  Court  psychologists. 

11.  HRC  Conununitv  Mediation  -  Mediation  Counsel  set  up  to  arbitrate 
matters  that  do  not  go  through  the  Court  system.  This  occurs  when  the  case  does 
not  go  to  trial,  but  should  not  be  thrown  out  of  Court. 

12.  Family  Crises  Center  -  Social  services  agency  that  deals  with  counseling 
individuals  and  their  family  members. 
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EXHIBITS 

.v\der\\^lll\ms.Jr.  i„  «««»««« 


3OT7J 


January  6.  1994 


Mr.  Malcolm  M.  Lucas 
Chairman.  Board  of  Directors 
State  Justice  Institute 
1640  King  St..  Suite  600 
Alexandria.  VA   22314 

Re:  State  Justice  Instimte  Proposal 
for  Wcrim  Advocacy  Program  by  the 
House  of  Path 
Dear  Mr.  Lucas: 

The  courts  in  Prince  George 's  County,  like  other  Jurisdictions,  are  inundated 
with  domestic  violence  cases.  As  State's  Attorney  for  Prince  George's  Couniy,  I 
am,  therefore,  pleased  to  caress  wy  support  far  the  Victim  Advocacy  Prqject 
recently  proposed  by  the  House  of  Ruth  to  assist  victims  of  domestic  vioUnee  in 
Prince  George's  County  and  Baltimore  Qty. 

In  criminal  District  Court  alone,  an  average  of  300  new  domestic  vioUnce 
cases  are  filed  each  month  in  Prince  George's  County.  Although  the  State's 
Attorney's  Office  has  a  domestic  violence  coonBnator  who  assists  prosecutors  in 
providing  direct  services  to  victims,  the  need  for  assistance  is  endless.  We  are 
fiirther  concerned  that  ^proper  intervention  does  not  occur  at  the  Dtstria  Court 
level,  domestic  violence  can  escalate  to  more  serious  charges. 

Similarly,  the  volume  tfpetittons  for  protection  ftvm  domestic  vioUneeflUd 
in  civil  District  Court  is  also  high.  Since  the  recent  expansion  o/  dvU  remedies 
which  are  available  to  victims.  Prince  George's  County  has  averaged  400  new 
orders  per  month  -  one  of  the  highest  In  the  state. 

We  applaud  the  House  cf  Ruth's  proposal  tofiimish  services  that  victims  qf 
domestic  violence  deserve.  Having  victim  advocates  accompany  victims  to  court 
can  ensure  the  successful  prosecution  of  domestic  violence  cases  by  providing 
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Mr.  Malcolm  M.  Lucas 
January  6,  1994 
Page  Two 


important  emotional  support  and  encouragement.  AddbicnaUy,  in  the  Civil  Court 
where  victims  are  responsible  for  obtaining  their  own  anomey  or  presenting  their 
own  case,  advocates  can  educate  viaims  as  to  the  possible  remedies,  assist  with 
complicated  legal  forms,  ejqjlain  court  procedures,  and  help  victims  take  fidl 
advantage  of  available  civil  protections. 

We  believe  the  Victim  Advocacy  Prq/ea  would  benefit  victims  (^domestic 
violence  while  helping  an  overburdened  court  system  deal  effeatvety  with  an 
important  problem. 

Sineerefy, 


/ 
3£R  WILUAMS.  JR^.y 
Stau's  Attorney 


AWJr/a/ah 
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■*<<aii-  s  .Vnnmn'  hr  PnnM  ti«)Ort>  *  Oeuaty  Mi/«M-3S0I 

R».»R1    .-    Prof  atlon  af  yjf.»i«.  «...<   w«tti.«ii«» 

Hr.  ChtlriBS,  HiBb«ra  ef  tht  Coanltt**,  ey  tuuw  la  Alasandar 

WUllmaa,  Jr.  I  *■  th«  Stata't  Attorney  for  Prlac*  C«org«a  Couat;  «ad  I  aa 

har*  today  on  babair  of  ayaalf  and  tta  Maryltad  Stata'e  Attomaye  Aaaoolatln 

to  taatlfy  in  aupport  of  SB-261. 

For  tba  paat  3  yaara,  you  bava  paaaad  tbla  bill  ia  tha  aaaa  fora 
whlQh  you  coneldar  it  today  i  and  aaea  year  tba  bill  haa  dlad  la  tba  Judlolary 
Cooaltta*  of  tha  Houaa  ef  Calagataa.  Is  tbat  tlao,  surdara  and  otbar  vlolanoa, 
Bucb  ef  It  relatad  t:  drus  trafflokiaf ,  haa  oontinued  to  laoraaaa  not  only  la 
our  eourty  but  alao  It  ecbar  araaa  of  tba  Stata  —  partieularly .  Baltlmora 
City.  Along  wlti:  thla  riaa  in  violaaca  wa  oontiaua  to  aaa  an  laeraaaad 
haaittney  on  the  part  of  witnaaaaa  to  taattfy  about  vbat  they  saw.  It  is  not 
slcply  a  cssa  of  idla  threats  and  unmrrantad  pareeptlons  ea  the  part  of 
witnesses  and  vletlss.  We  have  had  vitcceaae  surdered  in  Prince  Geereea 
County.   Others  have  been  beaten,  terrorised,  and  threatened.  Tha  preblaa  la 
real,  loaediate,  and  growlns. 

Only  tvc  veeka  ago,  la  a  eaaa  vhieb  received  a  graat  deal  ef 
publicity,  a  defecdant  charged  with  sututory  rape  appreaebed  an  underoover 
Frlnoe  Caerge'a  County  polloe  effioer  to  kill  the  rletla  in  bla  oaaa  who  «isa 
about  to  taatlfy  against  ^is.  This  faapptned  only  two  daya  before  the  trial  vaa 
to  begin,  aad  tba  defendant's  aolicltatlon  was  iataroepted  by  the  police  only 
beeauae  an  Infcroaat  oeataetad  federal  autberitiea  about  hia  plan. 

In  another  eaaa  currently  aotlve  is  our  effioe,  a  vitneaa  la 
refualnfi  to  teatify  for  us  beoauaa  ha  haa  been  thraataned  aad  we  cannot 
protect  bin.  me  thraata  against  bla  were  aade  by  people  who  be  kaowa,  aad  we 
kaow,  to  be  fully  capable  of  carrying  out  these  thraata.  T^ay  know  hia  adraaa, 
his  workplsoe,  aad  other  peraoaal  laforBatlsa  about  hia. 

9B-261  grew  cut  of  dlaouaaieaa  la  mj  effioe  about  hew  to  deal  with 
tbia  tfcraat  to  our  erialnal  Juatlee  syatss.  It  la  axtraaely  diffieult  aad 
axpaaaiva  to  give  direct  police  protaotiOB  to  viotlaa  aad  witneasea  aad  that 
pretaetioa  la  available  la  oaly  the  rareat  of  eaaaa.  Bayead  tbat,  wa  aeeldad 
that  tha  next  beat  thing  weald  be  to  draft  a  eoBprshansive  bill  to  deal  with 
tha  problaa  in  a  couple  ef  different  waya.  It  represaats  our  beat  atteapt  to 
ieproTc  a  very  dtffioult  aituatloa. 

Tbia  bill  attaeka  tha  preblaa  ie  a  number  of  waya.  Flrat,  review  of 
current  lawa  abowed  that  there  is  ourreatly  only  one  Harylaad  etatute,  Article 
27,  aactles  27,  which  deala  with  Intlaldatlng  wltaaeaaa  aad  none  which  provide 
apaolfie  penalties  for  haraaaiag  vietiaa.  SB-S61  oraatea  four  saw  erimaa  which 
prohibit  bribing  vltaaaaaa  and  aaaaultleg  or  threataniag  to  aaaault  witaaaaaa 
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or  vletlss.  ?&•••  d«w  eriM*  and  the  barsii  penaltli*  att«ob*d  so  thta,  abound 
provid*  locraaaad  datarraao*. 

Saoond,  SB-261  veuld  autborlca  Judgaa  tc  iaaua,  when  cood  oauaa  la 
dannstratad ,  any  ordara  tfaat  alght  ba  neoaaaary  ts  pra^ct  IntiaidatKn  of  a 
viotls  or  vltcaaa.  Tbaae  ordara  oould  laoluda  prohlbltias  any  paraon  not  to 
eoBBUclcata  trltb  a  vitnaaa,  or  to  kaap  a  aartaln  Fnyaleal  dlataaoa  fro*  Uia 
vltnaii  or  viotla.  Additionally.  tJU  court  la  autherlcad  to  ravoka  a 
dafacdant'a  pra-trial  ralaaae  If  any  aoob  ordar  la  violatad. 

Third,  judgaa  and  Dlatrlet  Court  Ceoalaaloaara  would  ba  authoricad 
to  daay  pra-trlal  relaaaa  to  theaa  wba  »r«  found  to  praaanc  a  tbraat  to  tba 
•afaty  of  anotbar  paraon. 

L«t  M  or.ce  a^aln  raalnd  you  that  ttkls  bill  doaa  bava  tbe  mil 
aupport  of  tha  MaryUnd  SUta'a  Attomaya  Aaaoolation.  I  thank  you  for  your 
attention  and  your  oaraful  oonaldoratlon  of  our  prepeaala. 
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THE  PRXWCC   SEOnCB'S   JOCMIAL 
Honday,  Mftrch  26.   1990 


Witness  protection  legislation 
is  a  crucial  step  toward  justice 


About  ax  month*  »ta.  Ulsyecu 
Aufusua  «■■  murdirMi  In  Prlnct 
Cmtvi  «  Counqr.  So  many  murdtn 
h«vt  occurred  hctr  01  ch*  piK  f«w  yean 
tlwt  00*  mora  iM  t  that  big  of  k  dML 
(hjl  ttiia  murder  waa  OlSmoL 

Mr.  Aufuatua  halt  bran  a  wmaaa 
in  anotiiar  homidda  htrato  (ha  county, 
and  »•  hava  raaaon  to  battava  that  he 
f«aa  murdaiad  to  aUanea  htm.  Wa  ballam 
thai  ha  ••*  miMianad  and  than 
Ultad  ID  map  him  (Km  taatttyng  avrfiNt 
tfta  dafendaiu  in  that  cua. 

Veu  mlHit  think  that  tniattd of 
ththf  haa  ah»v«  baan  aiound.  and  to 
aonaanvnTTOQwootd  bift^crBtf 
in  th»  eeunty,  at  tMa  tuna,  (htnga  ara 
gtsutfoutofhaiid. 

Drug  oiinckan  hava  ciaatad  an 
aunoaphat*  m  which  human  Ufa  la  no 
longar  raapactad  and  aaetad. 
Wlmaaaaa  ara  balng  diraaanad  and 
tliiaaaiil      inrlnrm  nranlrillari 
at  a  rau  wa  hawa  i«avar  bafora 
axpattanead.  Undenonaably, 
wKncaaaaan  bacomuicavarmora 


r^HHHl 

I^Sjl  Alexander 
■EB  WlUioms  jr. 

lataetMKweoopaiaat  Mk  lav 
ansofcafimi,  I 
eaaoiyttiipabttEirKaeftaHMlBtit. 
And  thair  muanea  M  taanftr  1i  Mm 
ihmnnlnfearabUlqriopfeaanM 
ournwatC 


TodoaomatMngabeoiMh     _„ 
Sanaw  PraaUaaiflMMMa  V.  MikaMUar. 
D-27th^lMen.lKi«duc«daMlat 
my  raquaaL  and  drdftad  by  av  offlea.  thtt 
vmMd  add  aMfleuK  Ba« 
pcetactiofla  fcr  vKtMi  and  1 
crtma  who  haw*  aaaa  thfaaii 

tha  nawHttwouUdeamanbaraf 
iMi«i,taidud>iicen«imlMrM«rcflMa 


for  iflfluancini,  bribing,  liiraaiafling 
and  aaia lilting  a  nKnaaa  Thaaacnmaa 
would  carry  fraady  inoaaaad 
panaldaa  forortandaim. 

Tha  MB  alau  «RMdd  allow  judgaa  n 
danjr  pmnai  ralaaaa  to  a  dafandant  who 
thrtMaM  •  wknaM  and  allow  Judgca 
ta  Mua  ordan  icquinng  dctendwu  10 
liaap  aaay  (tam  a  witnaaa  or  naM  no 
eomaei  wKh  tha  wttnaaa  at  alL  Flnaiiy.  tha 
bltt  woutd  crtaM  a  Wtoiaaa 
Rateeaoon  fund,  tna  Bm  of  tta  kind  In  »a 
nattan.  which  would  ba  uaad  to 
ralocau  wmtaaaa  wtnaa  Mvaa  canoot  ba 
prataetad  aiqr  ethar  way . 

Tha  bUl  waa  aehaduiad  to  ba  veiad 
onihtii  aaataagnbythalaiii  Judtdal 
PraetadlB(i  Commaa*.  bui  feH 
baan  bald  up.  Wkh  ttta  Maataa  rapidly 
oeMng  to  a  chia*  and  ma  Saaaia 
aiaUad  lor  a  waak  by  dw  aberaan 
fldbuaiar.  I  am  womao  that  no  action 
««  ba  niwt  on  iM*  daapacHaiy  naaaad 


Tlw  haraaaniini  nf  irtiniaaii  m 
our  county,  and  throughout  iha  Kaia. 
Uuaaiana  tha'proarcupon  or  many  of 
ouf  eaaii  Swift  anactwam  of  thla 
laglilinnn  la  ultil  tn  minflnni  m 
atop  It. 

Alr-mmirr  WlllhimM  Ji.lnunir  s 
nHnmmfir  Ftinrr  Onrpp '«  Cimni  if. 


487 


;UL  26    '=J   14:43 


p.  13 


Victim/witness  problems 


Regular  readcn  of  ihij 
colnmn  will  recall  a 
namtar  of  recent 
columai  in  which  I  wroio  about 
various  iuuei  involving  vinimi 
and  wiineaiei.  Tliete  two 
gnMpi  are  the  iron  imporunt 
people  in  the  cnminal  juuice 
syncffl.  It  ii  ihcy  who  I  am 
here  10  lenre  in  lAe  best 
pouibk  way. 

On  WedDcaday,  March  28. 
ite  Maryland  Senate  patied 
Senate  Bill  i24,  the 
victimAintnen  pcotection  bQl 
iponsaied  for  mv  ofTice  by 
Senate  PretldentMIke  Miller. 
Pasaaga  of  ihii  bill  li  very 
gniifylng  for  me  lince  it 
demonttrata  that  the  Senate 
undcntandi  the  problems  we 
an  having  with  witneu 
intimidation  in  Prince  Qoot^'i 
County  and  are  wiUing  to  take 
action  10  deal  with  pioblemi. 

I  deacribed  geaeially  for  you 
latt  month  the  provifnni 


Lndaded  in  ihli  bill.  We  have 
an  tncreutngly  difncult 
problem  with  the  baraaamcnt 
and  imimidaiion  of  wttnossea  in 
our  county  ciuaed  by  violem, 
drag-related  crime. 

Witnats  intimidation  is  now 
one  of  our  moet  dirfkult 
proMemi.  not  only  ber«  bat  in 
Other  urban  areas  of  Maryland 
ts  well.  We  must  havo  new 
and  tougher  laws  with  hanher 
peaakiaa  to  attadc  Ihia  problem. 

Now  ihit  the  bill  lai  paaaed 
the  Maryland  Senate,  it  loea  to 
(he  Houae  of  Deiegaiea  for 
their  conaidooiian.  Time  is 
thon  with  only  a  weeic  lotl  m 
die  lealon  as  thia  la  being 
wrioen,  ao  the  bili'a  proapecia 
in  the  Houao  are  piobioinuic. 

I  am  confUenL  however,  that 
with  Senate  Preaidem  Millcr'a 
spcnaonhip  and  active  auppon, 
it  has  a  boier  chance  than 
many  bills  in  the  last  weak  of 
die  aeaaiosi.  1  will  be  1 


TAZ   PRIKCE   SEORCE'a    SENTIIJIL 
Thured«,y,    April   S,    1990 


Alexander  Williams  Jr. 


every  ofTon  I  can.  u  well,  10 
convince  the  House  of 
Deiegatea  that  the  l(«ialatiaa  is 
uisemiy  necessary. 

Unfonunatdy.  however,  the 
piopoaod  "VictL-ns'  RIghu 
Amendment"  10  the  Maryland 
ContiiBiian.  which  I  wioia 
about  previously,  wu  given  an 
uniivonble  rocommendaiion  by 
(be  Kouaa  Judiciaty  CDsnannae, 
erreciively  killing  the  propoial 
forihii  year. 

Numeroui  argnmenia  were 
maaiorBd  by  opponents  of  iha 
legialatioa.  mon  of  which  I 
view  u  being  "fear  of  the 
wdcAOwn''  arguments. 

Some  moaibcn  of  die 
Canmittee.  adopting  iheae 
argunteais,  were  genuinoly 
conceraed  that  the  criminal 
Junico  lyiiem  could  bo  crippled 
by  Ihia  araondment  — >  that  die 
laqairemems  that  vietimi  be 
notified  of  court  daiea,  that 
ihay  to  given  the  opponmiQf 
Id  to  hooid  at  appropnata 
dmai.  and  thai  ilwy  to 
pemiued  10  toyrBaem  in  die 
cocnraoin  during  the  bIbI 
wwld  lomotiow  hamper  oar 
eflbitt  and  place  the  defendaat 
in  aome  kind  of  newly  unfair 
position. 

I  bcUevo  ihcie  fean  am 
trnwarranted  and  I  will  comlmie 
10  work  to  convmce  the 
dclogatos  thai  ihoy  are 
unwarranted.  Innocent  victtni 
of  crime  shoukl  be  entitled  10 
the  Kune  level  of  praeedon 
and  care  as  dsfendanu  now 
lofUimaiaiy  receive.  Our 
criminal  Justice  aysioa  depeada 
on  the  iniit  and  rcipea  of  our 
dpxons  in  order  lor  it  10 
function  properly. 

Van  nombon  of  crbnci  go 
•noponed  each  yoarbocaiMe 
die  victims  fear  that  die 
criadnal  Juidee  ayasara  will  hon 
Item  as  much  as  dwir  anaefcar 
did,  BJaiflg  auoabcn  of  viettaa 
have  our  eriflunal  Juatloe 
ayatan  disilluslonwl  widi  die 
praceaa  and  the  traatmem  thay 
leoeive  fiOD  II  We  nnat  Uaiea 
10  dieae  good  people,  who  are 
nytag  10  tall  ua  Uiat  die  syatem 
Sm  VICTIMS,  pogt  10 
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Con-t...7KE  PRINCS  GE0RG2'S   SENTISEI 
T.njraday,   April  5,    1990 


Victims  and 

witnesses 

unprotected 

VCTIMS,  kom  pog*  9 
Midi  10  banptind  ia  ofder  lo 
bring  t)w  rifiai  of  crime 
viciinu  btcfc  Into  bilaaoe  with 
Ihoie  of  eriaiaal  debndaaa. 

In  my  offloa.  wa  nriva  vaiy 
hvd  10  nMiTy  vioiini  of  conn 
diiet  ind  ID  rat  then    - 
leniiiively  mi  lapectfuUy.  For 
miny  of  ihaa,  Iha  cnma 
commiOBd  igMW  them  hai 
clungad  thair  Itm  foitver, 
leaving  then  yiik  a  fadiog  of 
««lneabilit)r  in  plaea  et 
•ecwity  tfiqr  onea  UiL  The  last 
thing  m  MM  B  do  i*  add  10 
their  burdaai  a  fading  Uiat  the 
lyiiem  eifher  doetn'i  caie  about 
them  or  jaa  donn't  work. 

SoractifflMi  iwwavar, 
ireannent  of  victoi  it  cue  of 
our  haadi,  u  wbea  a  victim  ti 
oo(  tDowad  M  •  coitmtw 
daring  olaL  TMt  maaM  that 
the  victim  enoat  know  (bit- 
hand  what  ii  foing  oo  in  the 
trial.  Tlilt  lad  becone  standard 
proceduf*  prior  to  the  victims' 
hghu  movemaiM.  Many  viaims 
■ic  still  not  allowed  in  ihc 
courtroom  during  the  trial  for 
reasons  thst  I  believe  »  be 
IniufQcient.  Only  a 
ConstiiuUoaal  Ameodment  will 
soWe  this  pnUam. 

Wluls  I  sm  gmiTied  that  ihs 
Seme  pasHd  the 
victimAviiMts  pmaetioo  bill.  I 
am  ditappoimed  in  the  the 
House  Judiciary  Cbmmiuee's 
delesi  of  t»  Viaims'  Righu 
Amcndmsm.  Hopefully,  the 
House  win  pus  the 
viclim/wiiMSS  proCBCtian  bill 
next  year,  to  that  it  can 
beeome  law.  If  not.  I  will 
coniinue  my  cfliani  naait  year, 
for  bodi  blllL  10  dot  these 
essemial  chngee  to  our 
crimintl  laws  ere  enacted. 
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l-STATE'S  AHORNEY'S  VIEW 


TOM,  PKIWg  ClOKCCT  S«NTINCL 


iStates  rightly  strengthen  penalties 
to  deter  stalkers 


r  MCtANOOl  WUMMS . 


liw  aua  fnMnriag  aai 

lh«  amM  ronMMR 
ihaaiinni  teid  bjr  Hm 
■iioniraia  oqromei. 
:  itK  v«u  raajoriijp  of  dMH 
J  iavnht  «icn  oaHkig  woMM. 

SHmt  "^  T<*  uMit"  OHiipic  of 
^0»  oui  cTimliul  lawt  fliil  da  net 

[Trte  ivpMl  CM*  ia\'ok«t  ■  ■■■ 

,  My)  wtie  n  rammkilly 

.  or  (leiiK^  10  b« 
Micallv  iaivtMil,  villi  • 

. .  jni  decide*  10  rod  ik* 
%«lMim»lup.  M  re  (Mil  lo  •Ha* 
"^M  m  befin.  MMt  Jack  icku 


;  iktuitm  Jin  and  kegiM  to 
i  ktt  by  calline  ter  ai  odd  or 
t  tone*,  than  op  at  licr 
CI  to  her  home  aad 

.. >  IMT.  bMbm  tm  rclativa* 

ilmtttt  frieadL  Mom  ter 
gOMBod  tad  icmrtlly  iMka  Mile 
CHbaaraMc  ior  feci. 
k.  Tte  wiatiem  00  tbh  feaoral 
.OMfjr  atv  tndlcn.  hn  ite  paiMia 
Ukfvpcncd  UirriUv  hMsdrodi  nt 
MMt  in  nor  cnuni\  t\-tty  jcar. 
ilht  tad  (tci  n  ihM  iooM  of 
t  «nfne«  k«vr  ened  nut  for 
» More  iheti  Jack  titickad 
L.  Hn  eliefi  iittre  ii  pracioin 
ithMotyotiMkcandofcir 

««  rcrniiK.  n..  otter  nait 
. — I  dit  nraih  trtbf  I. 
r^TWojrm  aj^i.  hiMrcvct.  iha 
**  oT  <  aiiliirKu  paned  a  nc« 
•  ^  *«  Hunfn  Jly  atfflcd  at 
•*»t.  and  \hn  vcar  19  oiter 
; — ivuntd  MKiitir  la««. 
i'T^e  C'aKfnrnia  Uw  makn  o  a 
"ttr  vnHgiK  oiahdeoiK  and 
"till»  (olliw  (4  fcarou    ' 
fpertfwi" •  hOc  tl» maUae 
*»e  ihrctrt  ttth  Ite  miaiii 
s  )lMt  pemio  in  reaiet 
'•'^^•aih  n«  Ileal  tadUy 

fl?  '^  •'•"*  '•'■'  •oteud 
y*t  la»-  ih»  vear  Ijvc 
I  that  me  «Nh  nmor 
.-^■r**"*  hom  tiaic  to  tuic. 

i3f***«»  '^  the  offemo  bv 
•l  Ika  prnon  tcauaea  op  to 
•»»  for  amonc  itwivietcd  a(  a 


SlJOOa  (lor. 

WMie  ttie  MiMOoo  I  ooUiotd 
aka««  in*rtK«»t' 
and  Ik  lite  *<M  I 
Ite  la«  anwld  an^  M  d^FOM 
Mticctcd  to  «talklii|  for  «teia*cr 


tin  U«  (wU  c<wi  te  Hod  to 
praianne  ttmt  cm  oHw  miki  a 
poiemal  proMcatiaM  vfcnoii  to  a 
loofdrr  tnal. 

1  tavv  imnictcd  aO  ite 
anonw«t  io  otvoOaa  lo  tate 
iteao  rwoplainia  ttrioui^.  M  Mka 
wkairvM  taion  we  <«  M 
pioatcaw  »ulUn.M»4  w  rcqucd 
the  maiimuoi  poioHy  tipoo 

OORViCliOB 

U  ow  loaatu  cowioot  tn  he 
Mittirfanorjr,  I  wfll  mifua  that 
•or  Oaoml  AttctoMv  caaci  a 
nrinsr  law  ained  tpcdTtBolly  at 
nalkiot  with  «iam  pmMmmou 
-Mitel  foNoM  tte  CaWoroia 

fltooriioartcloicljp- 

EMnt  iqr  aatan  or  MRiotc. 
two  tent  teoii,  odJ  tpyaiitnly 
caoioMa  10  te.  aaaM  tMam 
tOMTd  mowoo  itei  vico  ««na.  and 
.mi  a  awalr  ■«•  ooi  pkyilcaliy 
captMr  9t  9^n  off  a  viwinit 
attack  bjr  a  iwk 

of  tb^  ir*MV  pkytkal  power  to 

.  wMIe  tte  leiiiiaute  tan 

ihitf 

itytht 


jioi 

itefoftitey 
.<M)raaA 

ctkiaiiwAI^ 

^WiBaa  ba^o  aiada  frett 
I  it  tortiai  at«a  to 

I  their  ban  aad  ob^m 
lit*  that  katateca  too 
oftte  tponri  ia  Ite  paM.  SuOilac 
liMWtterwoUtotetonidowo. 


'  nVKim  fr.  M  Ite 
i«OBa«jr/bffhat« 
Caoqek  Oauiuy.  Hk  oilumm 
tf^tim  m  Tte  ScoiumI  mamhN. 
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TEZ200Pm  OQVBR  UTITIH 


JAMB 


PLEILSE  OSLXVZR  THE  FOLLCJHZHQ  PA6E(S)   TOi 


_  4 


!.      ^/i 


PHOHEi  3^f/.^gf^JA^:>^ 


IBGNi 


lk^..:Oj..j^, 


SXAIS'S  AR0nflRf*8  OFFZCZ 

SRmcs  aBQBfii's  oorarr,  Motnjyn} 


TOTAL  mKBZR  OF  PMSS  ZNCLODZBG  OOVIR  LlTTBtt    IS^ 
OATEt    *7 1^  h^  TZNBi  ^'.^S^.  ^  

IF  YOU  DO  NOT  RBCZZVB  All.  PJUSS  OR  IF  TRAHSMZSSZOH  18  MOT 
LEGIBLE,  PLEASE  CALLa  At>i  MS'Jj-  "^^2 T 
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STAIEMENT  OF  JUIIA  M.  JONES 

SUBMriTEDTO 

1HE  lUDICIART  COMMTTISE  OF  THE  U^  SENATB 

IN  OFFOSmON  TO  THRNOMDiATIDIS OF 

ALEXANDER  WILLlABdS  FOR  TBRVS.  DISTRICT  COURT 

FOR  THE  BASTEKNIHSISICT  OF  MARYLAND 

JULY  28. 1994 


Mr.  Cbauman,  Iwmt  to  thank  yoa  tad  tbe<Iuda£;uishedMdiiben  of  die  Sedate 
Jodidaiy  Coounittee  forpiovidiiig  me  with  an  opportuoily  to  mbmit  tsUimoay  far  (he  leoonl 
xefarding  my  qpposHiaa  to  die  ooadnalum  of  Alegonder  WUHams  to  the  U.S.  Diitrict  Oomt. 
I  am  hopeful  diat  you  and  your  CommittBe  «dQ  take  my  mnada  into  oonslderatkin  wheo 
reviewing  his  reootd  at  yoa  proceed  with  the  oonfirmatiaa  pooess.  Ihcae  remarks  reflect 
my  personal  expcncnce  widi  iir.  'WiOiams'  ofGce  during  fail  tamire  u  Prinoe  Oeoigc'a 
Coanty  State's  Attorney. 

lamasundvarafdomesticvialenoe.  I  win  bear  flbe  pl^Bcal  and  cmotiooal  icais  of 
three  yean  of  abuse  for  die  rest  of  my  £&.  WIuIb  I  am  now  deqdy  involved  in  die  caoae  of 
domestic  videace  education  and  prevcotiaa,  I  ftel  an  obligation  to  leooont  far  die  Committee 
this  most  painiul  eatpcdeaoe  so  diat  anodier  woman  will  not  have  Id  endure  idiat  I  endured  at 
the  hands  of  one  wiio  ctearly  does  not  uodcnrtand  the  gravity  of  domestic  violeoce  cdmes. 

When  I  turned  to  Alexander  V^lliams'  o£Bce,  die  Prinoe  Oeotge's  Ooum^  State's 
Attraney's  office,  I  was  deqaateiy  aeeking  a  kgal  lemeify  to  my  Aoation  afier  my  fiance 
beat  me  90  badQy  diat  I  was  sevevdy  iquted.  Uieienlt  of  diat  beatine,  die  last  of  many 
over  a  three-year  period,  has  been  yean  of  physical  and  emotional  pain.  I  gemnndy  b^eve 
that  the  emotional  scan  of  die  grooty  incompetent  treatment  of  my  case  by  State's  Attomey 
Williams'  office  have  had  a  fu  more  profound  impact  on  my  psyche  and  my  fidth  in  the 
criminal  justice  system  dan  the  aboae  I  Incurred  during  n^  rdatioasiiq)  with  a  vtqr  ack 
batterer. 

As  painful  as  it  is  to  recount  my  story,  I  am  doing  so  becauce  I  believe  it  is  reflective 
of  Mr.  WilUams'  attitudes  toward  the  victims  of  domestic  violence.  While  Mr.  Williams  did 
not  personally  handle  my  case,  I  fed  diat  Mx.  V^IIiams  bean  leqxjasbili:^  far  die  gross 
mishandling  of  my  case,  die  attitude  and  bdiavior  of  die  Assistant  Stale's  Attorney,  and.  as 
important,  far  faiUng  to  xespood  to  my  concerns  about  the  way  die  case  was  handled  by  his 
itafT. 

My  case  (#CR689186E1),  die  Stale  of  Mar^d  vs.  Peter  J.  Acland,  was  inidated  in 
My  of  1990.  I  was  reciqseiating  from  m^or  back  surgoy  as  a  result  of  tbe  tnjoncs  caused 


492 


July  3S.  1994 

by  die  last  beadng  I  received  on  Febroaiy  12, 1990.  I  waited  ao  kog  to  press  daiges  out  cS 
fear  for  my  life  and  le&dbiitkn  against  me  and  iny  fimily."  At  tbe  enooangemeat  of  my 
fttfaer,  who  Is  an  ation^,  my  ptqrslcians,  and  an  auomcy  retained  by  my  fidhcr,  I  filed  in 
aasault  and  bitte^  cfaaxse  against  Peter  Adand.  Aanslant  State's  Attorney  Jbaqrii  F. 
Vallaxu)  m  was  asngoed  to  my  case. 

Fam  tbt  first  oonsultatkia  widi  die  Assistant  State's  Attotoey,  1  was  encouraged  to 
ddier  drop  die  cbattes  or  agree  to  a  Probaticn  Bc&re  Indgoniat  (FBI)  plea.  IfiMnddus 
patticulaily  distmbing  because  I  had  provided  Mt.  Valhiio  vndi  tbe  fioDowing  infbnnatioa. 

•  ihadiflfocmedMi.  VaOarioofthetiistoiyofabuseaaddieaeweceiajunesdiat 
resulted  fiKim  dds  abase 

•  Hie  police  had  been  to  ny  home  oo  aevenl  occasioQs  prior  to  die  last  beating. 

•  Mr.  Adand  was  coadnidng  to  dnealen  me.  Q.  still  have  an  answedng  maefame  tape 
which  CGotains  deadi  dnods  made  agwaat  me  by  Mr.  Adaad  as  hte  as  Joly  of  1990.) 

•  DeqHte  tm)  years  of  comifldlmgdhecdyxdated  to  Mr.  Adand's  violent  bdunrior 
toward  me,  be  condnued  to  beat  me  and  was  not  in  die  slightest  deiened. 

I  am  oompdkd  to  note  dat  1900  enlenng  the  Assistant  State's  Attorney's  office,  one 
is  instandy  confronted  by  posters  SMnrlng  vicdnis  of  donwctic  viokooe  dwt  diey  nocd  not 
suy  in  a  dangmms  rdatiooafaqp,  diat  di^  aie  cndded  to  "Jiutioe."  At  first.  I  found  dds 
comforting,  hot  diat  my  fiDdhig  dianged  XKflcaDy  after  diat  fizst  needng.  Over  time,  it 
became  painfully  dear  diat  theae  posters  iqRKnt  die  fora  total  of  the  Shile's  Attom^s 
domesdc  violence  policy.  Tlieslogans  were  good,  bat  dieywtre  just  empty  words:  diere 
was  no  policy. 

Throughout  the  next  several  mondis  (Tuty  1990  dnough  January  1991),  I  was  treated 
as  ifl  were  the  defendant  in  diis  case.  Tbe  Aasatant  State's  Attorn^  oontisued  to  urge  me 
to  "cut  a  deal*  or  allow  a  plea  for  Mr.  Adand.  He  £dkd  to  haep  me  hifannod  of  activity 
T\^aiding  the  case  and  was  never  fiandliar  widi  die  case  (despite  several  phone  and  peraooal 
oonversadons  and  documentation,  ioduding  a  ktter  ficom  me  to  tbe  senteoctng  judge).  It  is 
cddcal  to  note  diat  at  diis  time  (in  late  October),  I  called  Alaauuler  ^^Iliams'  office  diirity 
to  register  tny  concerns  about  die  way  in  which  my  case  was  being  bandied.  I  was  infonned 
by  one  of  Mr.  Williams's  cnqiloyees  diat  I  need  not  wony,  alduogh  die  prosecutofS  were 
very  buty  and  oveiloaded,  my  case  would  receive  the  attention  it  deserved.  In  Aort,  diey 
told  mc  to  be  patient 
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Shortly  after  diU  oooversatkn.  Mr.  VaOario  farilftrtBd  a  meedng  between  die  attorney 
fox  the  defense  and  die  pq/cholngist  of  die  defeodaiit  and  me.  Ttiit  mecdjog  oocuaed  oa  tbe 
same  daj  ttiat  Mr.  Adand  tBodered  an  Alftud  plea.  Mr.  Vallado  ^vould  not  allow  my  filher 
to  accompoay  me  to  the  meedng,  which  was  bdd  in  hit  oflBoe,  and  instcuctod  me  to  "aetde 
iown  and  11^  to  what  diese  people  bad  to  szy  -  diat  I  owed  tbc  defendant  that 
opportuniQr.*  Tlii^  told  me  diat  Mr.  Adand  was  now  geOiog  the  help  tiiat  be  needed,  he 
was  no  knger  djdnking  (a  daim  I  was  aUe  to  leftte  and  prove),  and  that  he  would  never  lut 
anodier  woman.  In  &ct,  Mr.  Adand'aattomgr  and  pt^dtoioelstbodi  told  me  dtat/Jbitf 
eaoMtf  Mr.  Adand  to  act  viokolly.  (I  would  fike  to  note  bete  diat  Mr.  Adand'a  divoice 
SBOOtds  Aow  diat  he  had  abnaed  Us  ex-wife  yean  eadier.)  Knally,  tb^  told  me  diat  Mr. 
Adand  had  a  new  giriftiend  and  that  I  should  Just  let  die  case  go  and  let  him  get  on  widi  his 
nfe.  During  diis  ditcnwion,  die  Ainstant  State's  AUomey  (fid  not  intetoede,  except  to 
rqprimand  me  for  not  coopetadng  widi  the  defense. 

lii.  Vallano  then  left  me  in  Us  office  alone  with  die  Mr.  Adand's  psydnlogist  for 
die  express  purpose  of  allowing  bcr  time  alone  widi  me  to  ooovince  me  that  ISr.  Adand  was 
a  diaqged  man.  Mr.  Adand  had  been  aeeiag  this  psydialo^  fbr  qipraximalely  two  years 
over  die  coone  Of  our  idatioasMp,  during  vrtitdi  time  he  ooodnned  to  beat  me  widi 
increasing  severity.  This  meeliqg  did  nodnng  to  change  n^  mind  and  I  infanncd  Mr. 
Vallano  diat  I  wanted  to  proceed  widi  a  trial.  At  dds  time,  Nfr.  Adand  tendered  an  Alibid 
plea.  It  became  appaicnt  that  Mr.  Valbiio  had  negotiated  a  pica  without  my  knowledge.  I 
learned  of  this  when  Mr.  Adand's  attorney  became  furious.  Hainjing  ^lat  Asastant  State's 
Attorney  had  assured  Um  tiie  case  woold  never  be  toed  and  that  Mr.  Adand  would  roodve  a 
FBI.  Mr.  VaOaiio  appealed  eariwnassed  and  ooafiiaed;  he  was  not  at  all  prepared  to  go  to 
trial,  resulting  in  pos^wnements.  Depute  die  &ct  dot  die  case  was  now  going  to  trial,  Mr. 
Vallario  continued  to  fifl  to  letum  nqr  calU.  'When  I  finally  (fid  spak  widi  him,  be  treated 
me  as  if  I  was  an  irdtant  tadier  don  die  plaintiff. 

At  the  sentencing  hearing  in  Jannaiy  of  1991,  Mi.  Vallano  put  me  on  die  stand 
w^icre  I  was  intenogated  by  die  defense  aOomey.  Judge  Kratovil,  wbo  handled  tbe 
sentencing,  iqmmanded  die  Assistant  State's  Attorney  for  being  so  un&miliar  widi  the  case, 

md  allowing  to  much  wmfbcww  wqpnBt^  llm  rfigmdrinn  nf  Hia  fay     During  die  hearing, 

Mr.  Vallario  rarely  oligected,  allowing  irrelevant  questioning  to  cootinue  and  humiHadon  to 
continue. 

In  die  end,  I  dmply  do  not  believe  diat  die  State's  Attaney's  office  was  pcoiecdng 
ray  interests  as  a  victim.  I  bdieve  diat  Mr.  VaQario'a  attihide  leSected  die  apadiy  of  die 
State's  Attorney's  o£Soe  to  victims  of  domestic  videnoe  and  confirmed  my  greatest  fear  — 
diat  being  a  victim  was  my  fiailt  The  State's  Attorney's  office  wanted  to  "unload*  my  case 
and  really  was  unconcerned  widi  die  outcome.  Fortunately,  some  justice  was  dmie,  but  for 
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that  I  have  Judge  Xxaiovil  to  tfaanlc  Hie  senteooed  Mr.  Adaod  to  a  ytar  ia  jtfl,  aUiaagh  It 
waa  lu^eiKled  uid  he  wu  idaoed  an  a  yeajT  of  npecvised  probadcn. 

lo  Jamiaiy  of  1991, 1  ponoed  dvil  actioa  asainst  Mr.  Adand  ior  damagas.  iSj 
attomey,  Ms.  Maiy  Ana  Ryan,  xepeatodly  calkd  tbc  State's  Attomey'a  atSot  and  Mr. 
Vallado  lequestiiig  my  file  and  117  metfical  leands.  It  should  be  noted  tbat  the  day  of  tfie 
acotBodng,  I  tpodSaJty  mquested  dut  my  filebe  aumtauied  for  diia  pinpoae  and  Itr. 
Vallarlo  assured  me  it  woold  be.  On  Maidi  20,  ray  attom^  leoeiYed  a  letter  from  tlie 
State's  AttocD^'s  ofiGoe  jnfrwm^i^  her  that  the  file  had  been  'stopped,'  but  dot  she  ooold 
obtain  the  lafaraiadoa  cbe  aoQ^  elaewfaeie.  Be  made  no  note  of  tfae  &ct  that  I  had 
requested  die  file  be  maiotaiDed  by  the  State's  AttOfoey'soflSoc  If  the  Committee  leqoires 
additkmal  verificatioa  of  diU  informatiao,  niy  attooifqr  has  scot  a  1^ 
dat  descdbcs  her  expeneooe  vdfli  die  State's  Attorney's  office.  I  just  recendy  leaned  diat 
the  State's  Attomefy's  offioe  toatuiely  majntaiiis  all  case  filc^ 

I  wish  I  could  tell  die  Comirittee  that  I  umply  had  a  bad  eiqiedenoe,  diot  my  case 
had  fallen  through  die  cracks.  I  know  dot  dus  is  not  true.  Recendy,  I  was  jpealdng  with  an 
employee  of  die  State's  AdDcnejr's  Office.  Wheo  she  leafissd  why  I  expressed  oonoeni  over 
this  informatiao,  she  qddcty  leftaed  any  foilfKr  coopeiatiao  and  eaqdaioed  to  me  dmt  I  had 
received  justice  from  die  State's  Attoroey's  office,  but  I  just  didn't  leaUze  it  She  told  me 
diat  I  should  just  let  it  go.  Mr.  CSiaiiman,  I  cannot  let  it  go,  I  believe  diat  It  is  my 
Obligation  to  puraue  this  issue  to  its  coochisiOQ. 

Mr.  Chainnan  and  Members  of  die  Comnnttee,  more  than  die  ptrysical  abuse,  it  has 
been  ray  expcrioKe  widi  die  Stale's  Attom^s  office  handling  of  my  case  dut  has  led  me  to 
beoomeanadvocalBof  victims  of  domestic  vioieoce.  Since  1992, 1  have  been  an  acdve 
member  of  die  Board  of  die  Fandly  Crisis  Center,  bic.  of  Piinoe  George's  County.  I  am 
also  active  in  the  Mai^aod  Network  Against  Domestic  Violence.  I  lobbied  relendessty  for 
the  passage  of  die  Domestic  ^^oknce  Act  of  1994  leceady  restored  and  passed  by  die 
Maryland  Ococral  Assembly,  as  wdl  as  your  legislation  as  it  is  incorporated  in  the  Crime 
bilL  I  also  speak  piAIicly  about  this  issue  and  continue  to  do  to. 

Tliiough  these  efforts  and  my  own  experience,  I  have  learned  a  great  deal  about  the 
epidemic  of  domestic  violence  in  tills  country.  There  is  now  an  awaieness  that  victims  must 
receive  help  and  tiiat  abusers  siiould  be  prosecuted  to  the  full  extent  of  the  law.  Both  states 
and  the  Pedoal  govenunsnt  are  attempting  to  enact  tough  sentences  tor  those  convicted  of 
domestic  violence.   However,  all  of  dris  progress  will  do  no  good  unless  judges  at  every 
level  understand  domestic  violence  and  die  ingnct  diis  violence  has  on  its  victims. 
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Tiatlmmu  or  Jalia  AC  Ja 


U  U  for  tfait  raasoo  thit  I  so  xtinimilly  oppose  Alexander  ^wnUams  confinnalloa  as  a 
tJ.S.  Distdct  Comt  Judge.  Tlievictiauof  domMtfevkdcnoe  wluiiiaycomebcfixeldin 
deserve  to  lurve  a  judge  wfx)  liaa  an  nndentaiiduif  of  iloaiesdc  viokooe  k^ 
tbii  cnmo  baa  oa  its  vlcdma.  I  do  not  beUeve  that  \Sr.  VfSiuna  can  be  diat  land  of  jurist 

I  am  veiy  gntdtl  to  die  Onminittm  for  tfais  oppoituiiity  to  exprtss  my  fnuttatkm, 
caooem  and  anger  wifli  icgaid  to  Alexander  ^i^Diams'  and  die  date's  Attotney's  OfBce's 
treadneot  of  domestic  violence  caacs. 


Thank  yoo. 
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exanderWilliams,  Jr.  „     „  ^^    „  ^T,*!^ 

Upper  Mariboro,  Marylud  20772 
tate"9  Attorney  lor  Prince  Geor^'s  County  30I/952-3S83 

Appoinlments  30I/9S2-3S84 

August  2.  1994 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chainnan 

Committee  on  the  Judiciary 

United  States  Senate 

Dirksen  Senate  Office  Building 

Washington,  D.C.    20510-6275 


The  Honorable  Orrin  Hatch 
Ranking  Minority  Member 
Committee  on  the  Judiciary 
United  States  Senate 
Dirksen  Senate  Office  Building 
Washington.  D.C.    20510-6275 

Re:       Response  of  Alexander  Williams,  Jr.  to  Statement  of  Julia  M.  Jones 

Dear  Mr.  Chairman  and  Senator  Hatch: 

The  District  Coun  Division  of  the  State's  Attorney's  Office  handles  the  majority  of  the 
cases  that  relate  to  domestic  violence.  A  case  is  initiated  when  an  abuse  victim  files  a 
complaint.  The  complaint  is  referred  to  the  State's  Attorney's  Office  for  prosecution,  and  after 
review,  if  it  is  determined  that  the  complaint  is  domestic  in  nature,  it  is  then  referred  to  the 
Domestic  Violence  Unit  for  special  attention. 

Quite  frequently,  we  encounter  victims  who  are  reluctant  to  participate  in  the  prosecution 
of  domestic  violence  cases  for  a  variety  of  reasons.  It  is  the  attorneys  and  legal  assistants 
assigned  to  the  Domestic  violence  Unit  who  oftentimes  insist  upon  a  disposition  short  of 
dismissal  to  ensure  that  the  violent  behavior,  which  is  the  subject  of  the  complaint,  will  be 
addressed  as  well  as  documented  to  deter  future  violent  acts.  It  is  against  this  backdrop  that  I 
respond  to  the  testimony  of  Julia  M.  Jones  concerning  her  "personal  experience"  with  my  office. 
While  I  empathize  with  the  frustration  experienced  by  Ms.  Jones,  1  can  state  without  reservation 
that  her  experience  is  in  no  way  indicative  of  how  domestic  violence  cases  are  handled  by  ray 
office,  the  policy  of  ray  office,  or  the  views  held  by  my  staff. 
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Let  me  also  point  out  that  I  never  received  a  complaint  from  Ms.  Jones  with  reference 
to  any  disposition  of  how  our  office  handled  her  case  until  a  day  or  two  prior  to  my 
confirmation  hearing  of  June  30,  1994.  After  consulting  with  the  assigned  attorney  and  legal 
assistant,  it  is  clear  that  her  characterization  of  the  facts  are  inconsistent  with  the  collective 
recollection  of  the  staff  assigned  to  prosecute  her  case. 

State  vs.  Peter  J.  Acland  CR689186E1 

Ms.  Jones  contacted  the  Domestic  Violence  Unit  of  the  State's  Attorney's  Office  to 
inquire  about  options  available  to  victims  of  domestic  violence.  Ms.  Jones  was  referred  to  a 
legal  assistant.  Patricia  Herbert,  and  was  advised  to  file  charges  in  an  effort  to  begin 
documentation  against  her  abuser.  During  her  initial  contact,  Ms.  Jones  was  not  interested  in 
prosecution  or  trial.  It  should  be  noted  that  Ms.  Herbert  successfully  convinced  Ms.  Jones  to 
initiate  charges  against  her  abuser.  Ms.  Jones  further  inquired  about  the  alternatives  to  testifying 
at  trial.  Patricia  Herben  then  discussed  the  option  of  the  "stet  docket"  (an  inactive  docket)  with 
Ms.  Jones  explaining  that  this  was  an  alternative  that  would  put  the  abuser  on  notice  that  any 
future  acts  of  violence  would  result  in  vigorous  prosecution,  avoid  trial,  and  afford  the  victim 
some  semblance  of  safety  assuming  the  abuser  abided  by  the  conditions  placed  upon  him 
pursuant  to  this  disposition.  Ms.  Jones  seemed  to  be  in  agreement  with  this  option,  however, 
it  was  much  later  before  she  filed  criminal  charges  against  her  abuser.  (See  Appendix  A, 
Exhibit  1,  Application  for  Statement  of  Charges  indicating  incident  date  (February  12,  1990) 
versus  filing  date  of  June  29,  1990.) 

Several  weeks  later  Ms.  Jones  again  contacted  the  State's  Attorney's  Office  and  requested 
to  speak  with  a  legal  assistant.  It  was  during  this  discussion  that  Ms.  Jones  stated  that  she 
decided  she  wanted  to  drop  the  charges  she  filed  and  did  not  want  to  come  to  coun.  Legal 
Assistant,  Patricia  Herbert,  explained  to  Ms.  Jones  the  office  policy  of  refusing  to  dismiss  cases 
filed  that  involve  domestic  violence.  After  further  discussion,  it  was  learned  that  Ms.  Jones' 
reluctance  to  testify  was  the  result  of  her  fear  of  exposure  of  personal  circumstances  that  might 
prove  embarrassing  for  her  and  her  family  if  learned  during  the  course  of  this  trial.  Ms.  Herbert 
again  explained  the  stet  docket  to  Ms.  Jones  in  an  effort  to  reach  a  disposition  short  of  dismissal 
that  would  be  satisfactory  to  Ms.  Jones.  More  importantly,  according  to  Ms.  Herbert's 
recollection  of  their  discussion,  she  went  to  great  lengths  to  explain  to  Ms.  Jones  that  the  policy 
of  this  office  was  to  non-judgmental  in  these  kinds  of  cases  and  aggressively  work  to  ensure  that 
any  noncriminal  behavior  on  the  part  of  the  victim  would  not  be  used  to  overshadow  or  deflect 
the  court's  attention  away  from  the  defendant's  criminal  behavior. 
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Ms.  Jones'  case  was  assigned  to  Assistant  State's  Attorney  Joseph  F.  Vallario  for 
prosecution.  Patricia  Herbert  prepared  a  history  of  the  relationship  between  Ms.  Jones  and  the 
defendant  which  included  prior  violent  incidents  as  well  as  a  summary  of  the  two  telephone 
conversations  with  Ms.  Jones. 

Joseph  Vallario  contacted  Ms.  Jones  to  conrinm  the  decision  to  place  the  case  on  the  stet 
docket.  Mr.  Vallario  recalls  a  continued  vacillation  by  Ms.  Jones  between  dismissing  the 
charges  and  placing  the  case  on  the  "stet  docket."  Ms.  Jones  was  again  advised  by  Joseph 
Vallario  about  the  office  policy  against  dismissing  domestic  violence  cases.  At  this  juncture. 
Ms.  Jones  was  still  concerned  about  personal  matters  exposed  at  trial. 

Just  prior  to  trial,  Mr.  Vallario  was  contacted  by  Ms.  Jones,  and  for  the  first  time,  she 
indicated  a  desire  to  participate  in  the  prosecution  of  the  defendant.  The  case  was  prepared  for 
trial,  Mr.  Vallario  met  with  both  the  victim  and  her  father,  and  when  the  case  was  called  for 
trial,  the  defendant  pleaded  guilty  to  battery. 

A  sentence  of  one  year  suspended  with  one  year's  probation  was  imposed  upon  the 
defendant. 

Conclusion 

It  is  clear  from  my  review  of  this  case  I  am  convinced  that  Mr.  Vallario  handled  this  case 
in  a  professional  and  sensitive  manner.  Mr.  Vallario  indicates  that  he  was  the  one  who  urged 
the  victim  to  send  a  letter  to  the  Coun  prior  to  sentencing  to  make  sure  the  Court  was  aware  of 
the  defendant's  violent  behavior.  And,  it  was  Mr.  Vallario  who  arranged  the  meeting  with  the 
deicndant  and  a  psychologist  to  attempt  an  amiable  disposition.  Despite  the  fact  that  Ms.  Jones's 
incident  occurred  on  February  12,  1990  and  no  charges  initiated  until  June  29,  1990,  Mr. 
Vallario  indicates  he  still  gave  this  matter  special  attention  because  of  the  nature  of  the  complaint 
and  the  victim's  insistence  upon  proceeding. 

To  suggest  that  this  office's  handling  of  this  matter  was  grossly  incompetent  ignores  the 
glaring  reality  that  the  policy  of  this  office  as  evidenced  by  Ms.  Jones'  case,  is  one  that  fosters 
an  environment  of  sensitivity  toward  victims'  of  abuse.  Contrary  to  Ms.  Jones'  statement,  we 
do  not  believe  that  justice  was  necessarily  served  in  this  case.  According  to  Mr.  Vallario,  a 
sentence  of  eighteen  months  incarceration  was  requested  by  him,  however,  the  Court  only 
imposed  a  suspended  one  year  sentence. 
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Finally,  it  should  be  noted  that  this  matter  case  to  my  attention  when  the  same  legal 
assistant  who  assisted  Ms.  Jones  with  her  criminal  case  was  present  at  a  meeting  with  the 
Maryland  Network  Against  Domestic  Violence  on  the  eve  of  my  confirmation  hearing  on  June 
30,  1994.  It  was  at  this  meeting  that  Ms  Jones  attempted  to  illicit  support  for  her  cause  some 
four  years  after  the  fact.  I  am  told  by  Patricia  Herbert,  a  member  of  the  Board,  that  the  group 
declined  to  pass  judgment  on  an  entire  office  based  upon  one  case. 


Sincerely, 


Alexander  Williams,  J' 
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EXHIBITS 


DISTRICT  COUR,    JF  MARYLAND  FOR. ...:...     ..P.'.cJ.CfL..G^.r(^X-^.. 

--^  defendant'    '.    . 


Loootod  ot   Case  No 

.  Covn  Addrnt 


.         .       COMPLAINA^4T 


C^^'^.t.. 


4?'^ 


Cily.  Suit,  ind  Zip  to*  /  TeiephoM  Cur.  i«le.  an/zip  Co*  T«l«»*cii« 

■  CC# '■■'. ■ 

A|cncy,  Sub-Atcncy.  Md  I  Of  <Orric«  Only) 

DEFENDANT'S  DESCRlHUUfM:  Unver's  License* Sex/^l. .  Race  ^^.  Ht.  »  .  T 

Wi..<^.«?.C) Ha.r.'^^7<o/L ...  Eyes  ^<d^.e^  .  .Complexion.  .^^^.V^...  DOB:  ./&;':  «?^- .S 

l.D Other...  V^r''./4,i/../^3:2^«r?<r<2^. 

APPLICATION  FOR  STATEMENT  OE-CHARGES 

I,  the  undersigned,  apply  for  a  statement  of  charges  and  a_summons  or  warrant  which  may  lead  to  the 

arrest  of  the  above-named  Defendant  because  on  or  about      .r.i<P/'^.dCM.../.<^, i^       

at .  <P?,  ^/  . .  /^P^.o!i<.   dc-i^/.  ?^r^  4. ,  iUSfC/fsuJ^, ,  the  above-named  Defendant 


(Continued  on  aiiai'hfo PM'*J  (DC/CR  lA) 

I  solemnly  affirm  under  the  penalties  of  perjury  thai  the  contents  of  this  .Application  are  true  to  the  best  of  my 
knowledge,  information  and  belief. 


1  have  read  or  had  read  to  me  and  I  understand  the  .Notice 

6r  Q^^c:> 


Subscribe  and  sw^n  to  before  me  this  .<3s  ^ >-m/*X^ 

Time:././  ,0<M1.     jMdg».^Commissioner 


...A.O.  Sr^(.U 
I  understand  thai  a  charging  document  has  beOT  issued  and  thai  I  must  appear  for  trial     C  on. . . ... 


at a  when  notified  by  the  Clerk,  at  the  Court  location  shown  at  the  top  of  this  form. 

Time 


J I  declined  to  issue  a  charging  document  because  of  tack  of  probable  cause. 


ApplKaiM'^  SiyiMiiifc 
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I       Upper    Marlboro,    Maryland 


RELATED  CRAR       ,SE 


I    6£ 


68918GE1 


Bat  eery 


Sch/Uppar  Harlboro 
Joiiei ,    Julia  H 


^^-st; 


68918GE1 


osnMMwrt  NAxa  il««t.  nmr.  w^ 
Aclaiid,    Peter  J. 


-J'   689186-1^ 


V   . 


Acland,  Peter  J. 

W  M  6'4"     220       -12/24/54 


390-7188 


2701   amwMXi  Court 
Bowi*.    Haryland    20716 


55J-53fi2 


1215  Jefferson-Oavls  Hwy, 
Arlington,  VA  22202 


aammltlt  >  HkBUTiBir 


G89186E1 


G8918BE1 


68918eEl 


TATEMKWT  OF  CMAWQEl 


I  W31MU.T  owaaea  twt  tx  oowmxr 
M      2-1313 


2/12/90  2701      Mgm^.,     ^^..-T         Bowie        Pr,nn.     ,- 

-°vrt.  gowu.  friPrp  Geori^x;  r^-nrv.  M:.^,i,^pf^ 


id  make  an  assault  upon  and  did  h.,...  ,..i..  .,,,. 


OCA -Hon  or 


-OMAA   oa  JtOfMCT  coot  NO. 

-sEsa 3 


On  o<i  uout  io«f  o  " 


.Brrn««»iu>wof  MB.  □•« 

a- 


LOCAL  LAW.  ANT 


AOMNST  THt  ^CACC. 
r  AND 
'  Offht  STATE      ; 


*<A«    0«  AdlMCV  COO«  1 


■  D30I.WN  tA„  O.  MO:  n^  ^^  ^^    ^ 

QoMOViAMCC  MO. 


AOAINST  TVfl  PEACC.  I 

OOWWU  CMT  AMO  I 

r  0#  TMt  STATi.   J 


•n*«iao  o»«  ATTACHCD  SKi)rT  ( tomi 


6/29/<;o 


OC/CH  U) 


I213Dm 


I*^^ — 
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Prince 
George's 
County  Civic  Federation,  Inc. 


Founded  19K 


July  7,  1994 

Senator  Joseph  Biden 
Chair,  Senate  Judiciary  Conunittee 
United  States  Senate 
Washington,  D.C.  20515 

Re:   Nomination  -  Alex  Williams 

Prince  Georges  County  States  Attorney 

Dear  Senator  Biden: 

In  correspondence  I  forwarded  to  your  committee  on  June  24,  1994, 
I  indicated  that  I  wished  to  speak  in  opposition  to  the  nomination 
of  Alex  Williams  to  the  Federal  Bench.  After  conversations  with 
members  of  your  staff,  I  indicated  I  would  expand  on  the  concerns 
regarding  Mr.  Williams  and  his  conduct  in  the  grand  jury  process 
that  brought  about  my  decision  to  contact  your  committee. 

As  I  indicated  in  prior  correspondence,  I  am  the  president  of  the 
Prince  Georges  County  Civic  Federation  in  Prince  Georges  County, 
Maryland.  The  Federation  has  been  in  existence  since  1928  and  is 
a  "volunteer"  countywide  umbrella  organization  representing  civic 
associations  and  members-at-large. 

The  Federation,  in  its  proud  history  of  volunteer  activism,  has 
been  instrumental  in  wide  reaching  change  in  our  county.  It  helped 
to  form  Prince  Georges  County  as  a  charter  form  of  government, 
after  indictment  and  a  finding  of  guilt  of  some  of  the  members  of 
the  county  commissioner  form  of  government.  Taxes  have  been  a 
prominent  issue  since  its  inception,  and,  in  1978,  it  assisted  in 
the  initiation  of  TRIM  (Tax  Reform  Initiative  in  Maryland),  a 
property  tax  control  measure. 

Our  history  of  community  service  is  enduring,  diverse  and  the  level 
of  activism  of  our  members  includes  local  government  ethics  and 
practices,  zoning  and  land  issues,  environmental  and  budgetary  and 
tax  issues.  We  have  been  over  the  years,  and,  continue  to  be,  a 
vocal  voice  in  Prince  Georges  dedicated  to  serving  its  citizenry 
through  volunteerism,  community  service,  and  through  our  watchdog 
role  to  assist  in  maintaining  good,  honest  government. 
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For  the  past  12  years,  the  mandate  of  maintaining  good,  honest 
government  in  Prince  Georges  County  has  been  harder  to  capture,  and 
it  is  in  that  regard  that  I  write  this  letter  today.  -. 

In  1992,  through  the  committee,  PG  Citizens  for  Tax  Reform  and  Term 
Limitation,  which  I  initiated  and  chaired,,  the  Federation,  by 
referendum,  imposed  retroactive  tern  .limitations  on  local 
officials,  who  had  held  power  in  the  executive  branch  and  county 
council  for  over  a  decade. 

Prior  to  this  time,  in  response  to  what  we  believed  were  violations 
of  zoning  and  racketeering  statutes,  we  had  initiated  an  FBI 
investigation  (current  agent  Joe  McElhenny,  (301)  871-8402)  on  this 
government  (which  is  ongoing)  as  well  as  imposing  campaign 
contribution  limitations  through  our  support  of  state  legislation 
fought  for  in  the  courts  for  three  years  and  through  the 
legislative  process. 

If  it  appears  that  we,  as  citizens,  have  taken  every  avenue 
available  to  us  to  secure  good  government,  we  have.  Perhaps  to 
some  it  would  appear  a  bit  of  overkill,  but  one  would  have  to 
understand  the  politics  of  Prince  Georges  County  and  its  cost  to 
its  citizenry  to  understand  our  responses  to  government  practices. 

As  a  point  of  interest,  our  committee  discovered  in  the  course  of 
the  term  and  tax  referenda  battle  that  the  government,  using  county 
employees  on  taxpayers'  time,  was  setting  up  a  campaign  against  the 
two  referenda  we  had  placed  on  the  November  ballot.  We  sought  and 
sectired  a  preliminary  inquiry  by  Stephen  Montanarelli,  the  Maryland 
State  Prosecutor,  which,  in  an  Opinion  rendered  October  29,  1992, 
(enclosed)  found  the  principals  of  the  government,  which  is  headed 
by  County  Executive  Parris  Glendening,  in  violation  of  Maryland 
Annotated  Code  campaign  law. 

Because  there  is  no  penalty  specified  under  the  Maryland  Code, 
other  than  administrative  or  political,  for  these  breaches  of  the 
public  trust,  and  because  the  State  Prosecutor's  Office  chose  to 
look  at  these  violations  in  the  context  of  campaign  law,  as  opposed 
to  a  criminal  investigation,  the  principals  in  Mr.  Glendening 's 
administration  found  to  have  violated  the  law,  did  not  receive  any 
penalty. 

We  did  not  first  seek  legal  recourse  through  the  grand  jury  process 
that  would  have  been  administered  by  Mr.  Williams'  office  because 
of  prior  experiences  that  myself  and  members  of  our  committee  had 
had  in  attempting  to  go  through  Mr-  Williams'  office  to  a  grand 
jury  investigation.  It  was  the  opinion  of  the  committee  that  we 
should  first  seek  an  investigation  through  the  State  Prosecutor, 
and  then  move  into  a  grand  jury  forum  if  it  became  necessary- 
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I  have  attached  for  your  information  a  letter  to  Alex  Williams 
dated  November  11,  1992,  in  which  our  committee  requested  a  grand 
jury  hearing  based  on  the  Common  Law  of  Mturyland  irtiich  allows  for 
prosecution  for  misconduct  and  malfeasance. 

Mr.  HillieuDs  chose  not  to  allow  this  case  to  come  before  a  grand 
jury,  even  though  we  could  supply  the.  Opinion  of  the  State 
Prosecutor,  tape  recordings  (which  had  been  ruled  admissible 
evidence  by  the  State  Prosecutor),  witnesses,  and  documentation  of 
the  secret  meetings  held  by  the  government. 

In  seeking  a  grand  jury  investigation,  we  were  asking  that  not  only 
the  actions  of  the  government  employees  who  were  neuaed  in  the 
Opinion  and  violated  the  law  be  reviewed,  but  also  the  higher 
political  authority  which  might  have  been  responsible  for  the 
organization  of  these  meetings. 

Mr.  Williams  denied  the  grand  jury  investigation  based  on  the  fact 
that  the  State  Prosecutor's  office  had  already  ruled  in  this  matter 
and  while  acknowledging  that  "the  common  law  crime  of  misconduct  in 
office  is  arguably  applicable  here...",  did  not  recommend 
prosecution . 

While  this  may  be  a  reasonable  position  for  a  States  Attorney  to 
take,  given  the  limited  scope  of  the  State  Prosecutor's  inquiry  and 
Opinion,  the  questions  we  posed  for  a  grand  jury  review  which  Mr. 
Williams  failed  to  address  were:  "who  in  our  government  set  up 
these  meetings,"  and  "did  they  violate  misconduct  and  malfeasance 
statutes . " 

The  State  Prosecutor,  as  I  previously  stated,  had  dealt  with  this 
situation  on  a  very  limited  basis,  and  we,  as  citizens  in  the 
middle  of  a  referenda  battle  being  opposed  by  our  government, 
asked,  after  the  November  3rd  election  (which  we  won),  for  Mr. 
Williams  to  take  this  matter  to  a  grand  jury.  The  fact  of  winning 
the  tern  limit  measure,  to  our  mind,  was  not  the  most  important 
issue,  but  rather  seeing  those  who  had  used  taxpayer  supported 
resources  against  those  same  taxpayers  brought  to  justice  was  the 
issue. 

The  State  Prosecutor,  while  he  had  chosen  to  go  no  further  with  his 
inquiry,  did  open  the  door  for  judicial  process  with  the 
acknowledgement  that  misconduct  was  arguable.  The  State  Prosecutor 
had  looked  at  the  misconduct  and  malfeasance  question  in  the 
context  of  the  coercion  of  the  employees  rather  than  the  higher 
authority  responsibility  for  organization  of  these  meetings. 

Our  group  felt  that  this  was  the  dominant  question  and  that  "normal 
citizens  composing  a  grand  jury  could  judge  what  questions  needed 
to  be  answered,  who  was  responsible  for  directing  the  government 
employees  to  violate  the  law,  if  taxpayer  funds  used  in  the 
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campaign  had  been  reimbursed,  if  malfeasance  and  misconduct  had 
occurred,  and  if  indictments  should  be  returned  based  on  Common  Law 
as  opposed  to  campaign  law."  We  were  also  perfectly  within  otir 
rights  in  asking  for  an  expeuis4.on  of  the  State  Prosecutor's  Opinion 
through  the  grand  jury  process. 

I  preempt  my  own  personal  experience  with  Mr.  Williams'  office  with 
this  set  of  circumstances,  because  it  bears  on  Mr.  Williams' 
qualification  level,  his  perceived  control  of  the  grand  jury 
process,  the  lack  of  cognitive  understanding  of  the  questions  being 
asked  by  citizens,  and  the  non-responsiveness  in  the  legal  arena  to 
the  particular  questions  posed. 

I  would  now  like  to  address  the  Committee  on  my  personal 
experiences  with  Mr.  Williams,  his  staff  and  a  grand  jury 
investigation  which  I  initiated  in  the  latter  part  of  1990. 

In  1989,  I  beceune  aware  of  the  pending  development  of  34.5  acres  of 
land  which  bordered  my  home.  The  development  subdivision  name  was 
Bryn  Mawr.  When  I  purchased  my  property,  I  had  been  told  by  the 
real  estate  agent  that  the  trees  bordering  our  subdivision  were  a 
park  and  owned  by  Maryland  National  Capital  Park  and  Planning. 

At  that  time,  I  had  centered  most  of  my  community  activity  in 
functions  which  surrounded  my  daughter's  schooling  and  development, 
PTA  executive  boards,  library  liaison,  fund  raising,  girl  scouts 
and  assisting  the  church  choir.  I  had  not  become  interested  in  the 
politics  of  Prince  Georges  County.  Bryn  Mavn:  was  the  catalyst  that 
propelled  me  to  become  so  involved  in  the  politics  of  my  home 
county  that  eventually  I  chaired  the  term  limitation  committee 
which  removed  these  political  influences. 

The  first  exhibit  which  I  would  like  to  present  to  the  Committee  is 
a  chronology  of  events,  which  was  forwarded  to  Ms.  Joan  Campbell, 
RTC,  Valley  Forge,  PA.  (August  12,  1994),  in  response  to  the 
failure  of  Bell  Mortgage  (Philadelphia),  who  had  been  the  primary 
lender  on  the  Bryn  Mawr  property. 

Our  civic  group.  The  Terraces  Civic  Association,  and  the  University 
Hills  Civic  Association,  since  the  1990s  had  been  fighting,  through 
public  hearings  and  the  courts,  the  sale  of  Bryn  Mawr  and  a  site 
plan  approval  which  appeared  to  be  controlled  by  the  state  and 
county  political  influences  of  State  Highway  Administration 
Director,  Hal  Kasoff,  Prince  Georges  County  Executive  Parris 
Glendening,  Chairman  John  Rhoades,  PG  County  Planning  Board  (a 
political  appointment),  the  Prince  Georges  County  Council,  as  well 
as  the  influential  law  firm  of  O'Malley,  Harrell  and  Miles. 

A  less  expanded  chronology  of  events  had  been  forwarded  to  Ms. 
Sandy  Matson  (November  15,  1990),  IRS,  Philadelphia,  4  years  prior 
to  the  S&L  failing,  in  which  we  stated  the  finance  and  loan 
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commitments  which  had  been  made  by  Bell  Mortgage  to  Temple  Limited, 
the  ovmer  of  Bryn  Mawr,  and  our  concerns  regarding  the 
collateralization  of  the  loan  and  the  political  influences  which 
were  maintaining  value  on  the  land  after  the  loan  had  beeii 
approved.  He  supplied  to  Ms*.  Matso'n  correspondence  we  had 
forwarded  to  a  Grand  Jury  and  the  formal  complaint  against  the 
States  Attorney  because  of  what  we  saw  as  a  coercive  process  at  the 
States  Attorney  level. 

As  an  exhibit,  I  have  also  enclosed  a  letter  (May  29,  1992)  which 
followed  an  interview  with  Kevin  Perkins,  the  FBI  agent,  (202-324- 
9323)  who  had  eventually  been  put  in  charge  of  this  investigation 
and  with  whom  I  had  subsequent  conversations  and  supplied  all 
pertinent  documents  early  on.  At  the  tiae  this  letter  was  written, 
the  RTC  had  taken  over  the  land,  and  our  questions  and  information 
became  more  pertinent. 

For  the  information  of  the  Committee,  the  complaints  which  we  had 
had  such  a  difficult  time  presenting  to  a  gramd  jury  in  Prince 
Georges,  I  believe,  because  of  Mr.  Williams'  and  his  staff,  are  now 
before  a  grand  jury  in  Pennsylvania.  Because  of  the  S&L  failure, 
approximately  six  months  ago,  myself  and  t%K}  attorneys  met  with  an 
FBI  agent  (Harry  Horton)  (215-597-0600),  a  Treasury  agent  (Bill 
Davis)  and  the  Assistant  Attorney  General  of  Pennsylvania,  Debra 
Cohen  (215-451-5325)  to  further  assist  them  in  their  investigation 
of  the  S&L  failure  and  Bryn  Mawr's  pertinence  to  recovery  of 
taxpayer's  monies. 

In  order  not  to  compromise  their  investigation  or  grand  jury 
process,  I  called  to  advise  them  I  was  asking  to  go  before  the 
Senate  Judiciary  Committee.  I  was  advised  by  Bill  Davis  that  I 
could  speak  with  some  competence  on  the  matter  of  Bryn  Mawr  because 
it  was  before  a  grand  jury  and  several  different  government 
agencies  such  as  Post  Office,  IRS,  FBI,  Treasury,  RTC  were  involved 
in  the  S&L  situation. 

I  will  caution  this  Committee  that  the  federal  agents  have  not 
indicated  to  me  that  the  county  officials  which  I  asked  to  be 
investigated  are  involved  in  this  grzmd  jury  process.  Their 
concern  and  scope  of  investigation  was  for  the  issue  of  bank  fraud 
and  recovery  of  monies  lost  through  the  S&L  failure  and  possible 
wrongdoing  of  bank  officials. 

A  part  of  the  context  of  our  conversations  dealt  with  the  need  by 
bank  officials  and  Temple  Limited  to  maintain  value  on  the  Bryn 
Mawr,  which  was  done  through  the  approval  of  the  site-plan  at 
county  level.  However,  as  I  previously  stated,  it  was  done  too 
late  -  many  months  after  the  loan  had  been  secured  under  presumably 
fraudulent  circumstances. 

When  I  come  before  the  committee,  I  will  introduce  the  full  texts 
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gained  from  public  record  and  Freedom  of  Information  documents  we 
had  acquired  from  the  Maryland  State  Highway  Administration  after 
several  months  of  denying  these  documents  to  us. 

I  will  now  deal  with  the  difficulties  I  experienced  with  Mr. 
Williams  and  his  staff  in  attempting  to  lay  these  questions  before 
a  grand  jury,  and  the  treatment  I  received  ohc6  I  came  before  the 
grand  jury. 

The  site-plan  approval  processes  were  in  progress  between  May,  1990 
and  August,  1990.  The  sale  of  Bryn  Mawr  had  been  concluded 
December  12,  1989,  and  that  is  when  the  S&L  began  dispersing  the 
loan  funds  which  I  later  found  out  from  Federal  agents  had  been 
gained  on  the  strength  of  an  approved  site-plan. 

The  technical  staff  of  Maryland  National  Capital  Park  and  Planning 
Commission  had  done  the  prior  technical  work  required  for  any  site 
plan  approval  in  the  early  part  of  1990. 

In  August  of  1990,  final  site-plan  approval  was  given  after  public 
hearings  and  our  request  for  reconsideration  was  held.  At  that 
time  we  filed  a  civil  suit  in  the  Circuit  Court  against  the 
Planning  Board's  site-plan  approval. 

On  the  strength  of  the  state  orchestrated  sale  of  the  land  to  Jerry 
Wolman,  who  assigned  it  to  Temple,  Limited,  I  had  tried  to  gain 
newspaper  interest  in  the  process  by  contacting  three  reporters: 
Marilyn  Thompson,  The  Washington  Post,  Janet  Naylor,  The  Washington 
Times  and  Andy  Markowitz,  The  PG  Journal,  who  were  shown  the 
documents  I  had  in  my  possession.  During  the  grand  jury  inquiry, 
these  reporters  and  my  contact  with  them  became  a  question. 

My  first  step  in  attempting  to  gain  access  to  a  grand  jury  was  to 
telephone  Alex  Williams  and  speak  to  him  directly.  I  outlined  the 
issues  I  wished  to  present  to  a  grand  jury,  and  I  was  informed  by 
Mr.  Williams  that  I  should  bring  the  formal  complaint  directly  to 
his  office,  and  he  would  review  it  for  sufficient  validity  to  go 
before  a  grand  jury.  I  was  informed  by  Mr.  Williams  personally 
that  "this  was  the  law." 

Having  become  involved  with  members  of  the  Prince  Georges  County 
Civic  Federation  on  the  Bryn  Mawr  issue  who  had  had  prior  contact 
with  Mr.  Williams'  office  and  being  unfamiliar  with  the  grand  jury 
process,  I  turned  to  a  Federation  member  whom  I  knew  to  be 
knowledgeable  on  the  subject.  Julian  Holmes  (a  physicist,  retired 
after  35  years  with  the  Naval  Research  Laboratory)  who  was  then 
actively  involved  in  the  political  and  zoning  processes  of  Prince 
Georges  County  and  knowledgeable  on  grand  jury  statutes  advised  and 
helped  me  to  acquire  entry  to  the  grand  jury.  Mr.  Holmes  now 
resides  in  Maine  (207-685-9057,  RR#1,  Box  3870,  Wayne,  ME  04284). 
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Mr.  Holmes  advised  ne  that  it  was  questionable  as  to  whether  my 
complaint  would  be  brought  before  a  grand  jury  by  Mr.  Williams 
given  circumstances  surrounding  prior  grand  jury  access,  vrtiich  he 
had  participated  in,  and  investigation  requests  (some  of  %*hich  were 
subsequently  turned  over  to  the  FBI  by  the  Federation).  Mr.  Holmes 
advised  that  I  should  attempt  to  go  directly,  to  the  grand  jury 
foreman  which  I  did. 

Ref>eated  calls  to  Mr.  Williams  over  a  course  of  time,  which  were 
subsequently  referred  to  his  staff,  yielded  one  result  -  I  %ras  told 
that  grand  jury  foremen  names  were  not  public  record,  and  that  I 
had  to  forward  the  complaint  directly  to  Mr.  Williams  for  review. 
I  was  told  by  Mr.  Williams  and  his  staff  that  I  could  not,  "by 
law,"  go  directly  to  a  grand  jury  foreman. 

Again,  I  asked  Mr.  Holmes  to  intercede.  Mr.  Holmes  placed  a  call 
to  Judge  Vincent  Femia,  Associate  Judge,  Circuit  Court  of  Prince 
Georges  County  (July,  1972),  (301)  952-3766,  in  vrtiich  he  attempted 
to  clarify  this  situation.  Mr.  Holmes  suggested  that  I  call  Judge 
Femia  and  speak  to  him  directly,  which  I  did. 

Judge  Femia  indicated  that  grand  jury  foremen  names  were  public 
record,  and  that  he  would  so  inform  Mr.  Williams'  office.  While  I 
do  not  have  documented  the  entire  content  of  our  conversation,  I 
believe  that  Judge  Femia  addressed  the  situation  in  the  context 
that  Mr.  Williams  and  his  staff  had  been  cautioned  previously  about 
not  giving  this  type  of  information  to  the  public  upon  request. 

My  subsequent  call  to  Mr.  Williams'  office  yielded  the  name  of  the 
grand  jury  foreman.  Once  I  acquired  the  n<uie  of  the  grand  jury 
foreman  for  Grand  Jury  "A,"  Brooke  O'Kane,  (Grand  Jury  B  having 
been  designated  by  Mr.  Williams'  office  to  hear  only  drug  cases  and 
associated  types  of  criminal  activity),  I  hand  delivered  a  sealed, 
grand  jury  foreman  directly-addressed  envelope  to  Mr.  Williams' 
office  for  delivery  to  the  grand  jury  foreman  and  asked  for  a 
receipt. 

Several  weeks  went  by,  and  I  received  no  acknowledgement  of  the 
documentation  by  the  grand  jury.  Whereup)on,  I  prepared  a  new 
package,  and  hand-delivered  it  to  the  bailiff  of  Grand  Jury  A  to  be 
placed  directly  in  the  hands  of  the  Grand  Jury  Foreman.  I  was  then 
called  to  testify  before  the  Grand  Jury. 

The  afternoon  I  testified  was  tremendously  hot.  The  Grand  Jury 
room  was  not  airconditioned,  with  the  windows  open,  and 
construction  going  on  outside.  My  testimony,  however,  had  to  be 
delivered  to  people  who  were  half-asleep  and  could  not  hear  the 
testimony  due  to  the  construction  and  the  configuration  of  the 
room. 

When  I  appeared  to  testify,  Diane  Adkins,  the  assistant  states 
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attorney,  gave  me  instructions  which,  although  legal  authority  may 
consider  discretionary,  are  usually  reserved  for  subpoenaed  or 
hostile  witnesses.  I  believe  I  was  given  instructions  with  the 
full  intention  of  intimidating  my  testimony. 

I  was  put  under  oath,  instructed  I  could  be  given  10  years  for 
perjury,  and  that  I  had  a  vow  of  secrecy.  Since  I  had  previously 
spoken  with  a  meiober  of  the  grand  jury  *rtien  my  request  to  testify 
was  honored,  the  member  (Pat  Mulligan)  and  I  had  to  clarify  the 
fact  that  I  was  not  breaching  the  secrecy  vow  because  I  had  already 
spoken  to  the  press  and  given  them  supporting  documentation  on  the 
property  sale  issue.  The  response  of  the  assistant  states  attorney 
was  that  "from  that  moment  on  I  had  a  vow  of  secrecy." 

Through  the  grand  jury  proceedings,  Ms.  Adkins  interrupted  my 
presentation,  not  with  procedural  or  clarifying  statements  or 
questions,  but  with  statements  that  were  commentary  in  nature. 
Throughout  the  first  testimony  before  -the  grand  jury,  I  found 
myself  being  extremely  cautious  in  presentation  because  of  the 
instruction  levels  I  had  received.  The  grand  jury  foreman, 
however,  did  ask  questions,  and  then  followed  up  our  first  session 
with  a  request  for  additional  information  which  I  have  enclosed  as 
an  exhibit  (August  30,  1990),  and  the  case  was  subsequently  carried 
over  to  a  second  grand  jury. 

I  was  never  asked  to  testify  before  the  second  grand  jury,  but  by 
letter  dated  October  31,  1990,  from  John  Sekerak,  Jr.,  was  informed 
that  it  was  still  in  the  grand  jury  process.  I  had  forwarded  a 
letter  to  Mr.  SekereJc  upon  finding  that  the  case  had  gone  to  a 
second  grand  jury  simply  to  introduce  myself  and  assure  that  grand 
jury  that  I  stood  ready  to  come  forward  again. 

Upon  leaving  the  first  grand  jury  setting,  I  immediately  contacted 
Julian  Holmes,  as  well  as  my  personal  la%fyer,  regarding  the  vow  of 
secrecy  and  the  atmosphere  that  had  been  created  in  the  grand  jury 
forum,  not  by  the  grcmd  jury,  but  by  the  assistant  states  attorney. 
Mr.  Holmes  referred  me  to  the  appropriate  portion  of  the  Maryland 
Code  which  referenced  these  circumstances. 

I  filed  a  written  complaint  directly  to  Mr.  Williams  which  was 
responded  to  by  Robert  H.  Harvey,  Jr.,  Deputy  State's  Attorney,  on 
November  2,  1990  (enclosed),  and  to  the  Honorable  James  Raye 
(September  13,  1990),  the  circuit  court  judge  overseeing  this  grand 
jury.  Mr.  Harvey  gave  me  instructions  which  indicated  that  under 
Section  8-401(e),  Courts  and  Judicial  Proceedings  Article  of  the 
Maryland  Code:  "a  person  who  discloses  the  contents  of  any  grand 
jury  proceedings. ..  .is  subject  to  a  fine  of  not  more  than  $1,000  or 
imprisonment  for  not  more  than  one  year  or  both...."  Nowhere  is 
ten  years  mentioned  in  any  of  the  statutes  that  I  read  nor  even 
alluded  to. 
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I  am  not  a  lawyer,  but  this  statute  appears  to  simfly  address  the 
contents  of  a  grand  jury  proceeding,  not  witnesses  asking  to  go 
before  a  grand  jviry.  Mr.  Harvey  did  not  address  the  question  of  .>a 
person  initiating  the  investigation,  not  under  subpoena.  As  I 
recollect,  Larry  Hogem,  Sr.,  a  former  congressman,  appeared  before 
a  grand  jury  emd  immediately  came  out  to  the.  courthouse  steps  and 
held  a  press  conference  to  discuss  his  testimony. 

Mr.  Hogan  did  not  end  up  in  jail,  yet  after  my  encounter  with  Mr. 
Williams  and  Ms.  Adkins,  I  feared  I  might.  The  fear  was  rooted  in 
the  fact  that  information  had  been  difficult  to  obtain,  because 
public  documents  requested  under  Freedom  of  Information  had  been 
denied  so  regularly  and  some  denied  altogether,  and  the  questions 
posed  were  posed  on  the  appearance  of  tnrongdoing,  rather  than  the 
ultimate  proof  of  wrong  doing.  This  was  what  I  %fas  asking  the 
grand  jury  to  determine. 

I  later  asked  for  transcripts  of  my  testimony  in  the  grand  jury 
proceeding  to  validate  the  instruction  levels  in  my  complaint  to 
the  State  Prosecutor,  but  found  that  because  it  had  not  been  found 
indictable,  the  transcripts  were  not  maintained  even  though  it  did 
go  forward  on  recommendation  from  the  first  grand  jury  to  a  second 
grand  jury  which  requested  dociimentation  from  me  (October  31, 
1990). 

I  did  subsequently  file  a  formal  complaint  with  the  State 
Prosecutor  (November  9,  1990),  whose  scope  again  was  limited  to 
their  interpretation  of  statute,  not  an  investigation  into  the 
matter.  (Please  note  that  this  correspondence  to  Mr.  Montanarelli 
reiterated  the  loan  status  of  this  land.) 

The  circumstances  I  have  called  to  question  all  occurred  in  the 
summer  and  fall  months  of  1990;  I  will  provide  an  exact  date 
chronology,  and  additional  documentation,  when  I  appear  before  the 
CoBunittee.  I  also  caution  the  Committee  to  note  that  facts  within 
my  written  submissions  changed  over  a  course  of  time,  and  that  is 
because  as  I  investigated  further,  spoke  to  more  people,  gained 
more  documentation  and  was  able  to  open  public  records  more  fully, 
an  evolution  of  events  and  information  levels  changed. 

I  address  these  concerns  with  the  conduct  of  Mr.  Williams  and  his 
staff  in  the  grand  jury  process  because  the  tenor,  competence, 
understanding  of  the  law  and  direction  of  staff  is  the  measure  of 
a  States  Attorney  and  how  effective  he  or  she  will  be  in  the 
conduct  of  the  office. 

I  believe  that  the  grand  jury  process  in  Prince  Georges  County,  if 
not  intentionally  skewed  for  political  purposes,  suffers  under  Mr. 
Williams'  direction.  He  and  his  staff  on  the  many  occasions  I  have 
spoken  to  them  do  not  se'^""  fully  versed  with  the  law  or  to  have  a 
clear  understanding  of  v.   grand  jury  process.  I  believe  that  the 
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conduct  of  Mr.  Williams  and  his  office  staff  directly  effect  the 
conduct  and  quality  of  his  decisions  and  staff  direction  on  the 

Federal  Bench. 

"A 

I  ask  the  Committee  to  observe 'as  well,  that  the  circumstances 
Involving  Bell  Mortgage  and  its  loan  commitaent,  which  I  asked  to 
be  investigated,  if  appropriately  handled  at  this  authority  level 
at  this  time,  might  have  saved  taxpayers  millions  of  dollars.  As 
I  stated,  a  full  t%*o  years  before  this  SfcL  went  under,  I  was  asking 
how  it  could  make  the  kind  of  loan  it  had  made  on  Bryn  Mawr  which 
was  the  kind  of  loan  which  eventually  caused  it  to  fail. 

If  the  Committee  has  done  a  full  investigation  on  Mr.  Williams, 
they  will  find  similar  reports  which  have  been  issued  by  grand 
jurors  stating  problems  with  the  handling  of  cases  by  the 
prosecutor's  office,  one  as  recent  as  today  (PG  Journal,  Thursday, 
July  7,  1994,  "Grand  Jury  Faults  Prosecutors,  Report  Criticizes 
Handling  of  Police-Related  Cases"). 

The  Committee  will  not  find  many  reports  issued  regarding  Mr. 
Williams'  conduct  personally  in  this  forum,  because  I  do  not 
believe  he  participated  that  often  directly  in  the  conduct  of  grand 
jury  proceedings,  so  all  the  Committee  can  go  on  is  the  visible 
portions  of  Mr.  Williams'  judicial  record,  the  recommendations  of 
organizations  like  the  ABA  and  citizens  like  myself  who  have  had  a 
strong  and  abiding  interest  in  Prince  Georges  County  because  it  is 
my  home. 

I  believe  that  the  experiences  that  I  had  with  the  grand  jury 
process  deny  the  process  to  the  normal  citizen.  It  took  a  lot  of 
time  and  tenacity  to  even  get  heard  by  the  grand  jury,  which  most 
people  will  not  endure;  they  will  simply  go  away.  I  have  been 
called  by  local  politicians  somewhat  tenacious,  because  when  I 
become  involved  in  an  issue,  I  do  go  after  it  with  some  sense  of 
resolution  to  the  best  of  my  limited  ability. 

I  ask  that  the  Committee  give  me  the  opportunity  to  testify  on  the 
conduct  of  Mr.  Williams  and  the  handling  of  his  staff.  Please 
contact  me  at  (301)  699-1537,  address  -  7100  Bridle  Path  Lane, 
Hyattsville,  Md.  20782.  I  am  a  full-time  working  individual  and 
will  have  to  have  a  few  days  notice  to  arrange  a  schedule  to 
testify  and  to  prepare  the  documentation  in  a  suitable  manner  for 
Committee  consumption. 

Thank  you  for  your  consideration  in  this  matter. 

Sincerely,      j 

Judith  A.  Robinson 
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DOMESTIC  VIOLENCE  QUESTIONS  FOR  ALEX  WILLIAMS 
FROM  SENATOR  BIDEN 


During  your  tenure  as  Prince  George's  County  State's 
Attoimey,  did  you  ever  become  aware  of  complaints  about  how 
the  office  was  handling  domestic  violence  prosecutions? 

A.  If  the  answer  to  this  question  is  yes: 

What  kinds  of  complaints  came  to  yoxir  attention? 

Did  you  consider  the  complaints  legitimate? 

What  was  your  response? 

B.  If  the  answer  to  this  questilon  is  no: 

Why  would  this  not  be  something  that  would  come  to  your 
attention? 

C.  How  would  these  kinds  of  complaints  be  processed  in 
your  office? 

D.  Are  you  confident  that  your  office  adequately  dealt 
with  any  such  complaints? 

The  issue  of  domestic  violence  has  been  very  important  over 
the  years  to  this  committee  —  especially  to  me.  We  have  had 
a  number  of  hearings  on  the  Issue  —  and  vdiat  we  have  heard 
over  and  again  is  that,  in  many  eureas  of  law  enforcement  — 
from  police,  to  prosecutors  to  judges  —  there  is  a 
reluctance  to  treat  domestic  violence  as  seriously  as 
violence  out  in  the  streets. 

We  have  heard  that  prosecutors  routinely  charge  domestic 
abusers  with  misdemeanors  in  cases  that  would  otherwise 
qualify  as  felonies. 

A.  In  your  experience  as  State's  Attorney,  have  you  seen 
this  kind  of  double  standard  at  work? 

B.  Did  you,  as  State's  Attorney,  tcike  any  type  of  action 
to  guard  against  it  in  your  office? 

C.  What,  as  a  general  matter,  were  the  charging  policies 
of  your  office  with  regard  to  domestic  violence  cases? 

Did  the  State's  Attorney's  office  provide  sensitivity 
training  for  employees  involved  in  domestic  violence  cases? 

1 .  Can  you  please  describe  to  the  committee  the  message 
that  you  sent,  if  any,  to  your  prosecutors  regarding 
their  handling  of  domestic  violence  cases? 
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August  2.  1994 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Commiliee  on  the  Judiciary 

United  States  Senate 

Dirksen  Senate  Office  Building 

Washington,  D.C.    20510-6275 


Re:       Nomination  of  Alexander  Williams,  Jr.  to  the  United  States  District 
Court  for  the  District  of  Maryland 


Dear  Mr.  Chairman: 

This  letter  responds  to  your  written  questions  regarding  the  Prince  George's  County 
State's  Attorneys  Office's  treatment  of  domestic  violence  cases.  I  want  to  state  I  have  acted 
fairly  and  even-handedly  with  victims  of  crime  in  general,  and  victims  of  domestic  violence 
specifically.  I  have  been  completely  and  whole-heartedly  involved  in  bringing  about  changes 
in  the  approaches  to  domestic  violence  cases.  My  tenure  as  Slate's  Attorney  reflects  these 
views.    I  appreciate  this  opportunity  to  present  my  views  on  the  issue  of  domestic  violence. 

I.    Domestic  Violence  Prosecutions 

A.  Awareness  of  Domestic  Violence  Complaints 

Over  the  last  few  years  media  attention  has  focused  upon  the  ever  spreading  cancer  of 
crime  that  has  attacked  all  of  the  major  cities  in  the  United  Stales.  At  one  time  the  District  of 
Columbia  carried  the  infamous  title  of  "Murder  Capital  of  the  United  States."  Consequently, 
our  office  handles  an  ever  burgeoning  criminal  caseload.  More  recently,  in  response  to  a 
number  of  tragic  cases,  the  issue  of  domestic  violence  has  once  again  come  to  the  fore.  Many 
victims,  witnesses,  citizens,  and  attorneys  who  participate  in  the  criminal  justice  system  come 
away  from  our  office  satisfied  with  the  outcome.  Even  we,  however,  cannot  boast  a  one 
hundred  percent  (100%)  satisfaction  rate. 
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Generally,  where  a  complaint  warrants  it,  the  matter  has  been  brought  to  my  attention. 
In  a  few  instances  I  have  had  to  review  complaints  involving  domestic  violence  prosecutions. 
Usually,  complainants  voice  their  concerns  and  dissatisfaction  with  the  disposition  of  their  case 
in  a  variety  of  forms:  by  letter;  by  personal  calls  to  me;  or  through  the  office  of  a  public 
official.  I  attend  to  and  address  these  complaints  via  an  internal  investigation.  As  State's 
Attorney  I  take  seriously  the  charge  to  uphold  the  laws  of  the  state  and  the  Constitution,  and  to 
prosecute  to  the  full  extent  of  the  law  each  and  every  case  that  is  brought  to  my  office.  In  that 
regard,  I  personally  look  into  the  allegations  of  each  and  every  claim  brought  to  my  attention 
in  order  to  verify  (and  satisfy  in  my  own  mind)  that  our  office  handled  the  case  properly,  and 
treated  the  victim  with  every  modicum  of  respect  and  concern.  [In  the  case  of  Ms.  Jones  I  must 
state  that  neither  the  complainant  nor  anyone  acting  on  her  behalf  ever  contacted  me  regarding 
dissatisfaction  with  the  handling  or  disposition  of  the  case  involving  Julia  Jones  and  Peter 
Acland.] 

B.  Response  to  Domestic  Violence  Complaints 

I  and  my  staff  seriously  evaluate  the  merits  of  each  and  every  case  that  enters  our  door, 
whether  it  comes  from  the  District  Coun  Commissioner  (describe  below)  or  is  brought  to  our 
attention  by  the  victim  personally.  As  you  will  see  from  the  description  below,  my  office  takes 
steps  to  identify  domestic  violence  cases  at  the  earliest  stage  possible  so  that  we  may  intervene 
and  provide  a  variety  of  resources  and  counselling  to  the  victim.  I  am  no  stranger  to  the 
struggles  and  difficulties  (both  emotionally  and  physically)  facing  the  victim  of  domestic  abuse. 
In  an  editorial  published  in  the  Prince  George'  County  Sentinel,  I  pointed  out  that  a  number  of 
domestic  violence  victims  need  counselling  services  in  addition  to  the  prosecutorial  services 
provided  by  my  office.  (Alexander  Williams,  Jr.,  Specialized  Services  ■■  Domestic  Violence. 
Prince  George's  Sentinel,  July  6,  1989,  (See  July  27,  1994  Response  to  Sen.  Biden  and  Hatch, 
Appendix  D,  Exhibit  3) 

During  my  tenure  as  Prince  George's  County  State's  Attorney,  our  statistics  show  that 
approximately  30, (KX)  criminal  cases  are  filed  each  year  in  the  Prince  George's  County  Court. 
The  high-volume  caseload  and  rigorous  schedules  of  our  attorneys  may  sometimes  translate  into 
dissatisfaction  with  and  complaints  surrounding  a  particular  case.  Both  written  and  verbal 
complaints  against  the  office  are  brought  to  ray  attention.  As  State's  Attorney  I  supervise  and 
manage  four  divisions:  (i)  District  Coun  Division,  (ii)  Juvenile  Division,  (iii)  Criminal  Trials 
Division,  and  (iv)  Homicide/Narcotics  Division.  In  total,  I  oversee  a  staff  of  approximately  one 
hundred   twenty-two   (122)   employees.      My    various  duties   as  State's   Attorney   means, 
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unfortunately,  that  I  cannot  attend  directly  to  each  and  every  complaint  received  by  our  office. 
In  fact,  the  high  volume  of  cases  taken  in  by  our  office  and  the  size  of  my  staff  have  dictated 
that  we  handle  all  matters  in  an  organized  streamlined  manner.  As  a  result,  I  assign  the  initial 
investigation  of  complaints  to  my  Division  Chiefs.  I  contact  the  departments  that  are  the  subject 
of  the  complaint  via  my  contact  with  the  Division  Chief  of  that  depanment.  It  is  my  practice 
to  direct  the  Chief  to  investigate  the  complaint  and  provide  me  with  a  thorough  briefing  of  the 
facts  and  circumstances  of  the  case.  I  follow  this  practice  in  order  to  assess  not  only  the  validity 
of  the  complaint  but  also  my  office's  handling  of  the  case. 

At  limes,  the  State's  Attorney's  office  may  be  the  first  line  of  defense  the  victim  has 
against  an  abusive  partner.  As  such,  and  in  light  of  the  tenuous  and  precarious  nature  of  these 
cases,  we  are  forced  to  address  a  myriad  of  psychological  and  sociological  issues  in  order  to 
proceed  further  on  the  case.  My  staff  is  well  trained  and  highly  sensitized  to  the  critical 
importance  of  domestic  violence  cases.  However,  while  our  programs  and  procedures 
correspond  into  successful  prosecutions,  we  also  have  our  defeats.  In  some  cases,  in  spite  of 
the  resources  available,  we  are  unable  to  convince  the  victim  to  pursue  either  the  case  or  the 
steps  necessary  for  complete  protection.  These  few  failures,  in  light  of  our  strong  success  rate, 
should  not  be  viewed  as  a  retrenchment  of  our  commitment  to  vigorously  prosecute  domestic 
violence  cases.  I  firmly  believe  and  confidently  state  that  the  Prince  George's  County  State's 
Attorney's  Office  exercises  its  best  effort  to  professionally,  seriously,  and  adequately  address 
these  concerns.  The  changes  implemented  in  our  office  represent  full  acknowledgement  of  and 
a  commiunent  to  fulfilling  these  responsibilities. 

C.  Complaint  Process 

The  procedure  for  handling  complaints  operates  as  follows.  I  contact  the  departments 
that  are  the  subject  of  the  complaint  via  my  contact  with  the  Division  Chief  of  that  department. 
The  Division  Chief  conducts  a  thorough  investigation  into  the  case  and  the  complaint,  contacting 
the  attorneys  who  were  assigned  to  or  handled  the  case,  thereby  gathering  all  of  the  salient  facts 
regarding  the  case. 

Following  this  initial  investigation,  I  confer  with  the  Division  Chief  and/or  the  attorney (s) 
who  may  be  the  subject  of  the  complaint.  It  is  at  this  point  that  I  can  fully  evaluate  the  nature 
and  extent  of  the  complaint.  If,  following  the  investigation  and  review,  I  find  that  the  complaint 
stands  on  legitimate  grounds,  my  office  contacts  the  complainant  with  the  results  of  the 
investigation.  Our  response  is  communicated  to  the  complainant  either  by  letter  or  by  telephone, 
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and  we  explain  the  circumstances  underlying  the  attorney's  handling  of  the  case.  In  addition, 
we  also  explain  what  corrective  action  has  been  taken  by  our  office.  In  summary,  my  policy 
and  approach  to  all  complaints  lodged  against  our  office  is  that  the  Division  Chiefs  are  the  first 
personnel  to  investigate  the  matter.  Following  their  investigation,  the  Division  Chiefs  provide 
me  with  a  report  of  the  findings  regarding  the  allegations  raised  by  the  complainant.  A  formal 
response  is  prepared  by  my  office  based  upon  the  investigation,  our  subsequent  review  and  final 
assessment. 

D.  Final  Response 

I  can  only  reiterate  my  July  27,  1994  response  submitted  to  your  office  regarding  my 
commitment  to  prosecuting  domestic  violence  cases.  I  stand  and  have  stood  firmly  on  the  issue 
of  identifying,  addressing  and  prosecuting  cases  involving  domestic  violence.  In  spile  of  our 
ever  growing  caseload,  our  office  continues  to  vigorously  pursue  and  prosecute  domestic 
violence  cases  with  all  the  diligence,  earnestness,  and  concern  accorded  any  other  charges 
brought  to  our  office.  We  accord  the  same  amount  of  professionalism,  determination,  and 
energy  to  all  cases  --  whether  they  are  the  high  profile  felony  case  or  the  garden  variety 
misdemeanor.  I  am  convinced  that  my  office  vigorously  prosecutes  all  domestic  violence  cases. 
The  corresponding  ninety-four  percent  (94%)  conviction  rate  on  these  cases  echoes  this 
commitment  the  mandate  which  underlies  and  drives  the  office  of  any  prosecutor.  (See  July 
27.  1994  Response  to  Sen.  Biden  and  Hatch.  Appendix  C). 

n.  Approaches  to  Domestic  Violence  Cases 

A.  Double  Standards  in  Charging  and  State's  Attorney's  Response 

Putting  this  issue  into  its  appropriate  context,  our  country  justified  the  use  of  corporal 
punishment  on  various  historical,  cultural,  and  even  religious  grounds  against  spouses.  From 
a  historical  perspective,  our  judicial  system  in  specific  and  society  as  a  whole  has  taken  a 
substantial  amount  of  time  to  draw  its  present  conclusions  that  spousal  abuse  constitutes  violence 
against  a  person  and  is  a  crime.  Regardless  of  the  relationship  between  the  victim  and  the 
accused.  In  addition,  it  seems  to  me  that  the  frequent  reporting  of  domestic  violence  cases  which 
end  in  tragedy  have  spawned  a  growing  public  skepticism  regarding  the  prosecutor's  commitment 
to  domestic  violence  cases.  In  addition,  advocates  for  the  victims  of  domestic  violence  have 
been  particularly  vocal  in  laying  the  blame  for  the  ills  and  inadequacies  of  the  judicial  system 
upon  the  doorstep  of  the  prosecutor. 
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It  is  the  practice  within  the  Pnnce  George's  County  justice  system  that  prosecutors 
generally  do  not  file  the  charges  against  the  defendant.  On  the  contrary,  most  of  these  cases  are 
routinely  processed  either  through  the  Police  Department  and/or  the  Commissioners  Office  for 
the  District  Coun  of  Maryland.  It  is  true  that  assault  and  battery,  stalking,  and  harassment 
charges  are  misdemeanors  under  the  laws  of  Maryland.  Nevertheless,  under  my  policy,  each 
and  every  one  of  these  charges  are  reviewed  by  legal  staff  who  have  been  trained  in  the  specific 
area  of  domestic  violence.  Moreover,  we  assign  specific  attorneys  to  these  cases  and  require 
them  to  issue  a  legal  opinion  regarding  the  misdemeanor  that  has  been  charged  through  the 
Commissioner's  Office.  This  opinion  must  evaluate  whether  the  facts  of  the  case  warrant 
elevation  of  the  charges  from  misdemeanor  to  a  felony.  On  a  number  of  occasion,  we  have 
found  circumstances  existing  which  we  believed  established  attempted  murder,  assault  with  intent 
to  murder,  or  assault  with  intent  to  disable  and  maim.  In  those  cases  we  subsequently  processed 
the  case  through  the  Grand  Jury.  Any  domestic  violence  case  which  has  risen  to  this  level  also 
has  been  processed  through  the  Grand  Jury. 

There  is  no  double  standard  at  work  in  the  Prince  George's  County  State's  Attorneys 
Office.  The  Division  Chief  has  complete  authorization,  authority,  and  indeed,  instruction  by  me 
to  elevate  misdemeanor  charges  to  the  level  of  a  felony  once  the  facts  and  circumstances  have 
been  established  convincing  us  that  these  cases  should  be  elevated.  This  action  is  not  exercised 
lightly,  in  light  of  the  increased  penalty  and  period  for  incarceration.  While  domestic  violence 
cases  receive  special  attention  in  order  to  provide  counselling  and  referral  services,  the  cases  are 
still  treated  in  the  same  manner  as  the  other  cases  within  this  division.  This  approach  precludes 
the  possibility  of  a  double  standard  for  domestic  violence  cases. 

I  understand  the  frustration  of  both  victims  domestic  violence  and  their  advocates 
regarding  a  system  that  evidences  slow  change.  The  charges  that  prosecutors  fail  to  adequately 
charge  perpetrators  of  spousal  abuse  are  generally  made  by  those  who  stand  outside  of  the 
prosecutorial  arena.  While  I  would  in  no  way  attempt  to  belittle  their  cause,  concern  or 
conviction,  I  must  respectfully  point  out  that  these  advocates  fail  to  consider  fully  the  charges 
and  strictures  inherent  upon  the  prosecutors  office  and  its  staff. 
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Each  and  every  case  that  goes  before  the  judge  or  a  jury  must  be  proven  beyond  a 
reasonable  doubt.  The  United  States  Constitution  and  its  underlying  principles  demands  that  in 
each  and  every  case  which  has  the  potential  to  deprive  an  individual  of  life,  liberty  or  freedom 
the  state  must  provide  evidence  and  put  forth  a  case  which  meets  this  high  standard.  Where  the 
prosecutor  fails  to  meet  this  standard  and  the  case  is  fully  adjudicated,  the  principles  of  double 
jeopardy  foreclose  further  prosecutions  on  this  and  lesser  related  crimes.  Absent  a  basis  for 
appeal,  an  acquittal  amounts  to  freedom  for  the  defendant.  These  guiding  principles  and 
concerns  constitute  part  of  the  checks  and  balances  within  our  judicial  system.  While  some  may 
view  these  measured  responses  as  undervaluing  certain  cases,  I  can  only  point  to  our  high 
conviction  rate  as  an  example  of  a  balance  that  can  be  struck  which  accommodates  both  a 
commitment  to  vigorous  prosecution  of  domestic  violence  cases  and  acknowledgement  of  the 
over  arching  strictures  and  limitations  placed  upon  the  prosecutor's  office.  While  the  wheels 
of  justice  may  not  turn  at  a  rate  or  in  a  manner  satisfactory  to  some  individuals  it  does  indeed 
turn  --  justice  is  meted  out  with  all  alacrity. 

B.  Charging  Policies 

Initially,  when  I  began  ray  tenure  as  State's  Attorney,  I  realized  that  victims  in  general 
and  domestic  violence  victims  in  specific,  faced  a  number  of  obstacles  in  bringing  their  claims 
to  the  fore.  As  I  identified  the  specific  needs  of  each  class  of  victims,  I  realized  that  some  of 
their  needs  could  be  addressed  by  making  fundamental  changes  in  office  procedure  and  policies. 
Recently,  ray  office  implemented  new  policies  and  procedures  for  identifying  and  handling 
domestic  related  cases.  My  office  also  developed  a  domestic  violence  unit  within  the  office  to 
manage  and  track  cases  identified  as  possible  domestic  related  cases. 

When  a  case  comes  to  the  office  it  has  been  directed  to  the  office  via  the  following  route. 
Generally  charges  against  the  defendant  are  filed  with  a  District  Court  Commissioner 
("Commissioner").  If  the  case  is  identified  as  involving  a  domestic  related  offense  the 
victim/complainant  is  given  a  referral  to  the  State's  Attorney's  office.  The  victim  receives 
advisement  of  further  actions  he/she  can  initiate  against  the  defendant  in  the  court  system. 

The  District  Court  Division  of  the  State's  Attorney's  office  receives  the  charges  and 
referrals  from  the  Commissioner.  Cases  involving  assault  and  battery  and  domestic  related 
offenses  are  reviewed  by  legal  staff  for  further  handling.  Cases  involving  serious  injuries  or 
weapons  are  referred  to  the  Domestic  Violence  attorney.  In  cases  identified  by  the 
Commissioner  as  needing  immediate  attention  or  involving  serious  injuries  or  weapons  the  victim 
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is  contacted  immediately  by  the  legal  staff  to  discuss  the  case.   All  other  referrals  are  contacted 
in  writing,  offering  the  victim  an  opportunity  to  schedule  an  appointment  to  discuss  their  case. 

The  duties  of  the  legal  staff  vary  but  can  best  be  summarized  as  the  following.  The  legal 
assistants  are  responsible  for:  (i)  conducting  interviews  of  the  referrals;  (ii)  collecting  and 
summarizing  the  facts  of  the  case  for  the  attorneys  where  prosecution  will  be  pursued;  and  (iii) 
offering  alternative  disposition  where  the  victim  refuses  to  pursue  prosecution.  The  legal 
assistants  are  available  both  during  and  after  office  hours.  The  Domestic  Violence  attorney 
schedules  appointments  with  the  referrals  to  gather  further  information  in  order  to  prepare  the 
case  for  prosecution.  Both  the  legal  assistant  and  the  Domestic  Violence  attorney  are  available 
to  assist  waUc-in  victims  and  witnesses.  (See,  July  27,  1994  Response  to  Sen.  Biden  and  Hatch, 
Appendix  B,  Exhibit  7). 

Thus,  our  office  acts  as  the  enforcer  of  legal  proceedings.  We  rely  however,  primarily 
upon  both  the  evidence  provided  by  the  victim/complainant  and  gathered  by  the  police  and 
investigators.  The  prosecutor's  office  attempts  to  comply  with  the  mandate  driving  the  office  -- 
prosecution  to  the  fuUest  extent  under  the  law.  Our  office,  in  particular,  does  the  best  it  can 
with  the  evidence  provided.  If  the  weaknesses  in  the  evidence  pose  a  barrier  to  prosecution  that 
issue  can  only  be  addressed  by  our  law  enforcement  agency.  If  the  sentence  imposed  upon  the 
defendant  was  not  satisfactory,  then  it  is  up  to  the  judiciary  to  address  the  problem.  If  the  laws 
fall  short  of  providing  complete  protection  to  the  victim,  the  legislature  is  the  best  forum  to 
address  that  problem.  Recognizing  the  special  concerns  and  needs  of  domestic  violence  victims, 
my  office  took  the  lead  on  addressing  issues  of  protection  for  witnesses  and  victims.  My  office 
drafted  legislation  which  would  provide  specific  penalties  for  any  acts  of  aggression  and 
intimidation  against  a  witness  to  or  victim  of  crime.  {See  e.g.,  SB-261  Protection  of  Victims 
and  Witnesses:  Testimony  of  Alexander  Williams,  Jr. ,  July  27,  1994  Response  to  Sen.  Biden  and 
Hatch,  Appendix  D,  Exhibits  2  &  3).  The  portion  of  the  bill  pertaining  to  stalking  and  wimess 
protection  were  ultimately  passed  by  the  Maryland  Legislature. 

m.  Sensitivity  Training  For  State's  Attorneys  and  Staff 

As  part  of  the  new  policies  and  procedures  implemented  to  address  domestic  violence 
cases  I  insfituted  specific  training  sessions  into  the  ongoing  education  of  both  the  attorneys  and 
legal  staff.  Our  training  sessions  include  information  sessions  with  the  local  law  enforcement 
agency.  Generally,  where  the  victim  does  not  come  forward  of  their  own  accord,  our  law 
enforcement  personnel  may  constitute  our  initial  contact  with  a  case  of  abuse.    These  training 


520 


The  Honorable  Joseph  R.  Biden,  Jr. 
Committee  on  the  Judiciary 
August  2,  1994 
Page  8 

sessions  also  include  sensitivity  training  to  facilitate  the  office's  handling  of  a  difficult  issue. 
As  is  underscored  by  the  outline  of  the  procedures  above,  attorneys  and  staff  are  called  upon  to 
act  in  the  role  of  both  referral  resource  and  enforcement  of  the  justice  system.  Maintaining  this 
delicate  balancing  act  can  be  difficult  when  handling  such  an  emotionally  charged  issue. 
However,  our  training  sessions  and  the  policies  and  procedures  directing  this  office  attempts  to 
set  guidelines  for  all  members  of  the  office  to  follow. 

Under  my  administration,  the  State's  Attorney's  Office  has  always  maintained  sensitivity 
training  for  staff  handling  domestic  violence  cases.  Since  1987,  every  anomey  appointed  by  me 
had  as  a  minimum:  1)  an  initial  briefing;  2)  lecture;  and  3)  discussion  as  to  the  sensitivity  of 
domestic  violence  cases.  With  the  enactment  of  new  legislation  affecting  domestic  violence 
victims  and  wimesses,  our  initial  orienution,  training  sessions  and  retreats  have  increased  in 
intensity  and  have  encompassed  greater  emphasis  on  domestic  violence  and  the  methodology  of 
prosecuting  and  of  implementing  these  enhanced  protections. 

The  State's  Attorney's  Office  for  Prince  George's  County  in  May  of  1993,  attended  a 
weekend  conference  whereby  emphasis  was  placed  upon  victims  of  domestic  violence  training. 
Atuched  hereto  (Appendix  A)  are  copies  of  that  training  program  which  was  also  used  in 
subsequent  training  programs  for  new  attorneys.  Our  fall  (1993)  class  of  Assistant  State's 
Attorneys  who  were  sworn  in  on  January  of  1994  received  lecnires  by  the  training  coordinator 
and  the  domestic  violence  legal  assistant,  both  of  whom  reviewed  the  dynamics  of  handling 
domestic  violence  cases  and  how  to  address  victims'  concerns  regarding  prosecution  of  those 
cases.  Handouts  have  been  given  to  each  and  every  class  of  training  prosecutors  since  1990. 
Should  any  Assistant  State's  Attorney  have  any  particular  problems  regarding  the  handling  of 
domestic  violence  cases,  that  prosecutor  is  counseled  again  by  the  Division  Chief  (where  the 
Assistant  is  assigned)  as  well  as  given  an  opportunity  to  discuss  the  case  with  the  legal  assistants 
and  coordinator  of  the  Domestic  Violence  Program.  Besides  the  general  training  program  that 
is  administered  to  the  new  attorneys  on  a  quarterly  basis,  at  least  one  training  period  lasting 
approximately  an  hour  to  two  hours  is  undertaken  by  the  Division  Chief  of  the  District  Coun 
to  review  and  discuss  techniques  and  the  handling  of  domestic  violence  cases. 

In  1993,  our  Maryland  Legislature  enacted  new  laws  governing  stalking.  In  light  of  the 
new  stalking  laws,  additional  training  has  been  undertaken  in  the  district  Court  of  Maryland  to 
assist  the  prosecutors  in  the  handling  of  those  particular  cases. 
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I  am  quite  confident  that  the  attorneys  in  this  office  have  received  adequate  training  an 
evaluative  techniques  enabling  them  to  spot  particular  problems  that  exist  with  the  handling  of 
domestic  violence  cases.  The  Chiefs  of  the  District  Court  and  the  Criminal  Trials  Division  in 
my  office  also  assign  specific  attorneys  who  have  exhibited  a  high  degree  of  sensitivity  for 
handling  the  more  complex  domestic  violence  cases.  These  attorneys  monitor  such  cases  from 
the  initial  review  of  the  charging  document  through  successful  prosecution. 

CONCLUSION 

Finally,  let  me  state  that  every  prosecutor  that  I  have  hired  since  1987  has  been  given 
handouts,  lectures,  training,  and  workshops  on  the  investigation  and  handling  of  domestic 
violence  cases.  The  message  conveyed  by  me  is  that  these  cases  are  serious,  very  difficult  at 
limes,  and  are  to  be  handled  with  the  utmost  care,  reflection  and  circumspection.  During  the 
initial  orientation  for  new  attorneys,  I  meet  with  each  new  attorney  in  my  office  at  which  time 
I  personally  caution  the  attorneys  about  the  importance  and  sensitivity  of  domestic  violence  and 
I  try  to  raise  their  conscious  level  and  make  them  aware  that  these  cases  have  priority  for  roe 
in  our  office. 


Sincerely, 

Alexander  Williams,  Jr.  (^^iy 
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APPENDIX 


1.  Guidelines  for  Handling  Domestic  Violence  Cases 

2.  Handout:   Family  Crisis  Center,  Inc.  and  the  Office  of  the  State 's  Attorney  for  Prince 
George's  County  "Domestic  Violence  Training  Manual" 

3.  Handout:    Legal  Considerations  in  Domestic  Violence  Cases 

4.  Handout:    Prince  George's  County  State's  Attorney's  Office  Retreat  "Victims  of 
Domestic  Violence  Training" 
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EXHIBITS 


GUIDELINES  FOR  HANOUSC,  DOMESTIC  VIOLENCE  CASES 

1.  Charges  are  filed  with  a  District  Court  Commissioner 

A.  If  identified  as  domestic  related  offenses  a  referral  to  the  Sate 's  Attorney 's  Office  it  given  to  the 
victim  /complainant. 

B.  Victims  arc  advised  as  to  the  procedure  for  filing  petition  for  protection  (civii  action)  "Ex-parte 
Order' 

2.  Charging  documents  and  referrals  are  sent  to  the  District  Court  Division  of  the  State  "i  Attorney 's  Office. 

A.  All  assault  and  battery  cases  and  possible  domestic  related  cases  (trespassing,  telephone  misuse, 
stalking,  harassment,  etc.)  are  reviewed  by  the  Domestic  Violence  legal  assistant. 

B.  All  cases  involving  serious  injuries  or  weapons  are  referred  to  the  Domestic  Violence  attorney. 

3.  All  referrals  sent  from  the  Commissioner  are  reviewed  by  the  Legal  Assistant. 

A.  Serious  injuries,  or  weapons  involved,  or  identified  by  Commissioner  as  needing  immediate 
attention  are  contacted  by  phone  if  possible. 

B.  All  other  referrals  are  sent  letters  offering  vicrim/comploinam  the  opportunity  to  meet  with 
someone  to  discuss  their  case. 

4.  Legal  Assistant  has  interviews  scheduled  each  day  in  response  to  letters  sent  from  our  office. 

A.  Summarize  the  facts  of  the  case  for  Assistant  State's  Attorney's  review. 

B.  Offer  alternative  dispositions  when  victim  does  not  waiu  to  pursue  prosecution. 

C.  Help  victims  to  understand  the  Criminal  Justice  System. 

5.  Legal  Assistant  has  an  office  pager,  the  number  is  listed  with  the  Commissioner's  Office  for  contact 
during  non-working  hours. 

A.  V'lxen  victim  is  in  serious  crises  and  needs  immediate  assistance. 

B.  When  Commissioner  needs  assistance  on  a  referral  on  victim's  needs  (housing,  transportation, 
etc.) 

6.  Domestic  violence  airorncy  has  appointments  scheduled  based  on  need  for  further  information 

A.  Assistant  Slate's  Attorney  contacts  victim  through  phone  or  letter  to  prepare  case  for 
prosecution. 

B.  If  the  scheduled  Assistant  State's  Attorney  is  going  to  need  subpoenas  for  additional  witnesses 
or  corrections  in  the  charging  documents,  the  Domestic  Violence  attorney  will  file  necessary 
forms. 

7.  Legal  Assistant  and/or  domestic  violence  attorney  are  available  during  office  hours  to  assist  any 
victim/witness  on  a  walk-in  basis  with  any  Domestic  Violence  information  or  questions. 
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Family  Crisis  Center,  Inc 

of  Prince  George's  County 

4307  JEFFERSON  STREET,  SUITE  600 
HYATTSVILLE,  MARYLAND  20781 


1^^^^ 
%Y^ 


and  the 
Office  of  the 

STATE'S  ATTORNEY 

For  Prince  George's  County 


DOMESTIC  VIOLENCE  TRAINING  MANUAL 


TELEPHONE 
Admin:  301-779-2100 
Hotline:  301-864-9101 
TTY:  301-864-0282 


'Breaking  the  cycle  of  domestic  violence. " 


A  United  Way  Agency 


Agency  Funded  by  Prince  George's  County  (jovenunenl,  Putu  GleDdeoiog-Couniy  Executive, 
G>nunusion  for  Women,  MD  DupvUnenl  of  Human  Resources,  Victims  of  Crime  Assistance,  and 
Governor  William  Donald  Scfaaefer. 
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>riOLENCf 


USING 
ECONOMIC 
ABUSE 

Ptntnlmg  her  Irom  getting 
or  keeping  a  lOb  •  rruking  her 
ask  lor  money  •  giving  her  an 
aOowance  •  taking  her  money  •  not 
lenmg  her  know  aoout  or  hjvt  access 
10  lamily  income. 


USING  COERCION 
AND  THREATS 

Making  andAir  cairying  out  threats 
to  do  something  to  hutt  her 
•  threatening  to  leave  her,  to 
commit  suicide,  to  report 
her  to  wellare  •  nuking 
her  Oroo  ctiarges  •  makmg 
her  do  Acgal  Dungs. 


USING 
INTIMIDATION 

Makng  her  aliaid  t>y  usmg 

tooks.  actions,  gestures 

•  smashing  things  •  destroying 

her  prt)t>erty  •  abusmg 

pets  •  displlying 

weapons. 


USING  MALE  PRIVILEGE 
^  liealing  her  tke  a  sennnt  •  making  al  the  big 
decisions  •  acting  like  the  "master  ol 
the  castle"  •  being  the  one  to 
fleline  mens  and  womens  rales. 


POWER 

AND 
CONTROL 


USING 
EMOTIONAL 
ABUSE 

Pulling  her  dovm  •  making  her 
leel  bad  about  httsell  •  calling  her 
names  •  makmg  her  ihmk  j^es  cnr/ 
playing  mind  games  •  humitialing  her 
•  making  her  leel  guilty. 


USING  ISOLATION 


USING 
CHILDREN 

Making  her  led  guitty 

about  Ihe  children  •  usng 

the  children  to  reliy  messages 

•  using  visitation  to  harass  her 

•  threatening  to  lake  the 

chiUreti  May 


Controlling  what  she  does,  who  she  sees 
and  talks  to.  what  she  reads,  where 
she  goes  •  limiting  her  outside 
irrvolvement  •  usmg  lealousy 
MINIMIZING,  X.     10  iKsniy  actions. 
DENYING 
AND  BLAMING 
Makmg  light  ol  the  abuse 
and  nol  taking  her  concerns 
atiout  It  senously  •  saying  the 
abuse  ttdn't  happen  •  shrtling  rtspon- 
sibikty  kx  abusvt  fiehavxy  •  saymg 
she  caused  a. 


WOLENCE 


OOHCSTIC  AlUSC  MTtnVCMTlON  mOJICT 
7D6  WM  Foum  Vw 
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TEN  FACTS  ABOUT 
DOMESTIC  VIOLENCE  AGAINST  WOMEN 


This  year,  about  450.000  women  will  be  beaten  between 
Thanksgiving  and  New  Year's  Day. 

Battering  is  the  single  largest  cause  of  injury  to  women  in  the 
UnUed  States. 

In  homes  where  there  is  spouse  abuse,  children  are  abused 
or  seriously  neglected  at  a  rate  1500  percent  higher  than  the 
national  average. 

About  30  percent  ofaR  women  seeking  treatment  in  hospital 
emergency  rooms  are  victims  of  wife  beating. 

Nearly  50  percent  of  abusive  husbands  batter  their  wives 
when  they  are  pregnant,  making  them  4  times  more  likely  to 
bear  infants  of  low  birth  weight 

In  the  nation's  capaaL  an  abusive  spouse  is  arrested  in  less 
than  15  percent  of  the  cases  where  the  victim  is  bleeding 
from  open  wounds. 

One-third  ofoR  domestic  violence  cases,  if  reported,  would  be 
classified  by  police  as  felony  rape,  robbery,  or  aggravated 
assault. 

More  than  half  of  all  homeless  women  are  on  the  street 
because  they  are  fleeing  domestic  violence. 

There  are  nearly  three  times  an  many  animal  shelters  in  the 
United  States  as  there  are  battered  women's  shelters. 

Last  year,  the  number  of  women  abused  by  their  husbands 
was  greater  than  the  number  of  women  who  got  marrie± 


Compiled  by  the  staff  of  the  Senate  Judldojy  Conmiaee 
(December  11.  1990) 
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TEN  MYTHS 


Mrth 

rhe  Battered  Woman  Syndrome 
does  not  occure  In  middle  and 
upper  socioeconomic  classes.   It  Is 
in  Isolated  class  problem. 


Emergency  Room  Treatment 
Experienced 

The  Battered  Woman  Syndrome  Is 
seldom  diagnosed  In  middle  and 
upper  socioeconomic  class 
(amilies. 


Clinical  rindlag« 
fBehaTJoral  Ob«erT«tlon«l 

The  Battered  Woman  Syndrome  Is 
found  in  all  walks  o(  life,  on  all 
socioeconomic  levels,  in  all 
educational  radal  and  a^e  groups. 


jatterment  Is  the  victim's  fault: 
^he  Is  responsible  for  the  batterer's 
assaultive  behavior.  "She  asked 

or  IL- 


Battered  Women  are  counseled  to 
Improve  their  coping  sldlls  with 
partner.   'Don't  upset  him.'  They 
are  frequently  asked  what  they  did 
to  contribute  to  the  battering. 


Batterment  occurs  regardless  of 
the  behavioral  activlUes  of  family 
members,  particularly  the  spouse. 
Furthermore,  provocation  does  not 
excuse  Injury. 


■he  Battered  Woman  Syndnjme  Is 
.ot  a  legitimate  emergency  without 
discrete  physical  findings. 


Battered  Women  are  trlaged  to 
lowest  level  of  emergency  room 
care. 


Battered  Women  are  legitimate 
emergencies  and  respond 
exceedingly  well  to  treatment. 


Batterment  is  a  result  of  poor 
erformance  as  a  wife  and  mother 
her  Jaulf). 


Health  care  providers  convey  an 
attitude  that  battered  women  must 
have  performed  poorly,  thus 
invoking  batterment 


Performance  has  little  to  do  with 
battering.   Frequently,  battered 
women  are  successful  executives 
and  employees  and  caring, 
sensitive  wives  and  mothers. 


Batterminit  is  a  one  time 
"ccurence. 


"One  time"  occurances  are 
dismissed  and  the  battered  woman 
becomes  a  'non-emergent'  case. 


Batterment  Is  highly  subject  to 
repetition. 


he  Battered  Woman  Syndrome  Is 
secret  affair.   "Do  not  intervene 
in  the  sandtlty  of  the  family,'  is  a 
-ommon  belief. 


Health  care  providers  conspire  to 
perpetuate  the  alienee  of  family 
battermenL   Battered  women  are 
seldom  referred  to  treatment 
resources  or  for  legal  advise. 


'atterment  Is  a  result  of  excessive 
Icohol  or  drug  consumption. 


Battered  Woman  Syndrome  is  a 
-■suit  of  masochism:  u-omen  enjoy 
itterment. 


Most  treatment  attempts  are  aimed 
at  alcohol  or  drug  usage  as  a 
primary  diagnosis.   Batterment 
phenomena  are  often  Ignored. 


In  the  Battered  Women  Syndrome, 
helplessness  and  recidivism  reduce 
sensitivity  of  emergency  room  staff. 
Stall  tend  to  be  disgusted  and 
Ignore,  minimize  or  deny  the 
victim's  complaints. 


With  appropriate  training, 
intervention  skills  and  diagnosis. 
Battered  women  follow  through 
with  treatment  regimens  and 
reporting- 


Batterment  occurs  with  or  without 
chemical  involvement   For  cases 
Involving  alcohol/drug  abuse 
treatment  should  include  chemical 
dependency  and  violence  Issues. 


There  are  no  known  correlations 
between  masochism  and  the 
occtirence  of  Eamlly  violence. 
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TEN  MYTHS 


Myth 


EmcrggncT  Room  Treatment 
Experienced 


Clinical  Finding* 
{BehaTJorml  Obaerrmtlonml 


The  Battered  Woman  Syndrome  Is 
-1  resuJt  of  psychiatric  problems. 


The  Battered  woman  Is  CrequenUy 
diagnosed  as  hysterical,  depressed 
and/or  sulddal  and  treated  with 
major  and  minor  tranquUlzlng 
agents:  at  times,  hospitalized 
unnecessarily. 


Most  case  studies  do  not  reveal 
psychiatric  diagnoses:  the 
psychologlcai  diagnosis  Is  violence. 


If  a  Battered  woman  wanted  to 
eave  the  relationship,  she  would 
ind  could  at  any  time. 


Health  care  provtders  recommend 
that  she  get  out  of  the 
relationship,  with  little  or  no 
understanding  of  the  process  by 
which  the  Battered  woman  is 
contained  either  psychologically  or 
physically. 


She  leaves  when  she  Is  able,  based 
on  the  condition  of  emotions, 
economic  dependency  and  the 
availability  of  sources  and  support. 
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THE  CYCLE  OF  VIOLENCE 


The  Cycle  Theory  of  Violence  Is  based  on  Information  as  presented  by  Lenore  Walker 
In  her  book.  The  Battered  Woman.  [New  York:  Harper  &  Row  Publishers.  Inc..  1979). 
This  battering  cycle  helps  to  explain  how  battered  women  become  victimized,  how  they 
fall  Into  learned  helplessness  behavior,  and  why  they  do  not  attempt  to  escape. 
Understanding  this  cycle  Is  very  Important  In  understanding  how  to  stop  the  battering 
Incidents,  and  how  to  help  those  Involved  In  the  violent  acts. 

The  battering  cycle  has  three  distinct  phases,  which  may  vary  In  both  time  and 
Intensity  for  couples.  They  are:   the  tenslon-bullding  phase:  the  explosion  or  acute 
battering  Incident:  and  the  calm,  loving  respite.    There  is  evidence  that  certain 
treatment  Interventions  are  more  successful  If  they  occur  at  one  phase  rather  than  at 
another. 

Phase  One  -  The  Tension  Building  Stage 

During  this  time,  the  minor  battering  Incidents  occur,  with  verbal  and  emotional 
abuse  evident.  The  woman  may  handle  these  Incidents  In  a  variety  of  ways:  to  calm 
the  batterer  through  techniques  she  has  used  successfully  In  the  past:  to  become 
nurturing,  compliant.  anUclpaUng  his  every  whim:  or  she  may  stay  out  of  his  way. 
She  experiences  denial  that  she  Is  angry,  and  minlml/es  that  the  batterer  Is  capable  of 
hurting  her  again.  She  believes  that  she  has  more  control  over  what  Is  happening 
than  she  actually  does.  As  the  tension  builds,  the  control  is  rapidly  lost.  The  coping 
techniques  no  longer  work  and  each  becomes  more  frantic.  The  man  increases  his 
possessive  smothering  and  Jealousy.  E^ch  time  a  minor  battering  Incident  occurs, 
there  are  residual  tenslon-buUdlng  efifects.  These  minor  battering  incidents  wUl  only 
escalate.  The  batterer,  spurred  on  by  her  apparent  passive  acceptance  of  his  abusive 
behavior,  does  not  try  to  control  himself:  this  also  reinforces  his  belief  in  his  right  to 
discipline  his  woman. 

Phase  Two  -  The  Acute  Battering  Incident 

Phase  two  is  characterized  by  the  uncontrollable  discharge  of  the  tensions  that  have 
built  up  during  phase  one.  This  lack  of  control  and  Its  major  destrucUveness 
distinguishes  the  acute  battering  Incident  from  the  minor  incidents  in  phase  one.  The 
batterer's  rage  is  so  great  that  all  he  can  think  of  is  wanting  to  teach  the  woman  a 
lesson.  Batterers  often  describe  acute  battering  incidents  by  attempting  to  Justify 
their  behavior,  reciting  many  petty  annoyances  that  have  occurred  during  phase  one. 
Sometimes  they  blame  drinking  or  stress  of  work  for  their  violence.  The  trigger  for 
moving  from  phase  one  to  phase  two  is  rarely  the  battered  woman's  behavior,  but  an 
external  event  or  the  Internal  emotional  state  of  the  man. 

Batterers  are  aware  that  this  behavior  is  inappropriate,  even  though  they  may  not 
acknowledge  it  and  know  that  such  t)ehavior  would  not  be  tolerated  in  public  or  with 
other  persons.  Most  batterers  are  only  violent  in  their  own  homes. 
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The  second  phase  of  the  cycle  usually  lasts  from  two  to  twenty-four  hours.  It  Is  not 
uncommon  for  the  batterer  to  wake  Uie  woman  out  of  a  deep  sleep  to  begin  hJs 
assault.  If  she  answers  his  verbal  assault,  he  becomes  angrier  with  what  she  says.  If 
she  remains  silent,  her  withdrawal  or  lack  or  response  enrages  him.  She  gets  the 
beating  no  matter  what  her  response  Is. 

When  the  attack  Is  over,  it  Is  usually  followed  by  Initial  shock,  denial,  and  disbelief 
that  It  has  really  happened.  Both  the  batterer  and  the  vlcUm  find  ways  to  rationalize 
the  seriousness  of  such  attacks.  The  woman  will  often  minimize  her  injuries.   Many 
women  are  In  a  state  of  shock  similar  to  those  of  catastrophe  or  disaster  victims.  In 
addition  to  medical  Injuries,  they  present  with  llstlessness,  depression  and  feelings  of 
helplessness.  They  may  remain  Isolated  for  at  least  the  first  twenty-four  hours,  and  It 
may  be  several  days  before  they  seek  help.  This  delayed-action  syndrome  usually 
contributes  disbelief  on  the  part  of  those  she  turns  to  for  help.   Research  shows  that 
only  10  percent  of  women  who  are  battered  ever  call  the  police. 

Phase  Three  -  JrinHwiMig  and  Contrite  Loving  Behavior 

The  third  phase  brings  a  period  of  calm  and  is  welcomed  by  both  parties.  It  Is  usually 
characterized  by  extremely  loving,  kind,  and  contrite  behavior  by  the  batterer.  He 
knows  he  has  gone  too  far,  and  he  tries  to  make  It  up  to  her.  He  begs  forgiveness  and 
promises  her  that  he  will  never  do  It  again.  The  batterer  truly  believes  he  wlU  never 
again  hurt  the  woman  he  loves:  he  believes  he  can  control  himself.  Since  most 
battered  women  adhere  to  traditional  values  about  the  permanency  of  love  and 
marriage,  they  are  easily  pressured  by  the  abuser.  famUy  members,  friends,  and 
others  not  to  file  charges  and  not  leave  the  home. 

She  wants  to  believe  that  she  will  no  longer  have  to  suffer  abuse,  and  that  the 
behavior  she  sees  during  this  phase  signifies  what  the  man  Is  really  Uke.  Helpers  of 
battered  women  become  exasperated  at  this  point,  since  the  woman  wlU  usually  want 
to  drop  charges  and  back  down  on  legal  steps  to  septaratlon  or  divorce.  This  will  only 
patch  things  up  until  the  next  Incident  of  abuse.  Unless  professional  Intervention 
occurs  the  cycle  of  violence  will  continue. 

The  couple  who  lives  In  such  a  violent  relationship  become  a  symbiotic  pair  -  each  so 
dependent  on  the  other  that  when  one  attempts  to  leave,  both  lives  become  drastically 
afiected.  E^ch  dings  to  the  other  even  more.  The  sense  of  over-dependence  and  over- 
reUance  upon  each  other  is  obvious  in  each  phase  of  the  cycle.  The  couple  may  agree 
not  to  discuss  the  problem  of  violence  and  anger  with  anyone  and  can  remain  In  a 
conspiracy  of  silence  for  many  years. 
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DOMESTIC  VIOLEN£E 


THE  LETHALITY  OF  DOMESTIC  VIOLENCE 

Without  effective  early  intervention,  domestic  violence  can  escalate  in  seventy  and  lead  to 
death.  When  domestic  violence  results  in  homicide,  it  is  often  a  reflection  of  the  community'b 
failure  to  recognize  the  severity  and  potential  lethality  of  the  problem, and  to  address  its  critical 
role  in  early  intervention. 

When  Battered  Women  Are  Killed 

When  battered  women  are  killed  by  their  abusers,  it  frequently  occurs  after  they  have  been 
separated  from  them  or  taken  other  action  to  end  the  relationship.  Since  society  continues  to 
question  why  women  remain  in  abusive  relationships,  it  is  essential  to  consider  how  dangerous 
and  difficult  it  often  is  for  battered  women  to  leave  abusive  partners.  Many  women  stay  because 
of  a  reasonable  fear  that  they  will  suffer  severe  injury  or  death  if  they  attempt  lo  end  the 
relationship. 

Unfortunately,  when  batterers  murder  their  partners  these  tragedies  are  usually  portrayed 
as  unintentional  "crimes  of  passion"  caused  by  the  man's  intense  love  for  the  woman  and 
inability  to  live  without  her.  Murder  is,  however,  the  ultimate  expression  of  the  batterer's  need 
to  control  the  woman's  behavior. 

Available  statistics  present  a  chilling  picture  of  the  potential  lethality  of  male  violence 
against  their  female  partners. 

♦  FBI  data  indicate  that  30%  of  female  homicide  victims  are  killed  by  their  husbands  or  boyfriends. 
This  translates  into  the  death  of  four  women  per  day  at  the  hands  of  male  partners. 

♦  In-depth  research  on  all  one-on-one  murder  and  non-negligent  manslaughter  cases  from  1980-84 
found  that  more  than  one-halt  of  female  victims  were  killed  by  male  partners. 

Battered  Women  Who  Kill 

Research  shows  that  when  women  kill  it  is  much  more  likely  to  be  in  self-defense  than  when 
men  perpetrate  honucide.  Battered  women  who  resort  to  homicide  have  often  tried  repeatedly 
and  unsuccessfully  to  obtain  protection  from  their  abusers.  If  the  community  fails  to  help  ensure 
battered  women's  safety  through  law  enforcement  and  other  systems,  it  runs  the  risk  that  lives 
will  be  lost. 

♦  A  Police  Four  dation  study  in  Detroit  and  Kansas  City  found  that  in  85  to  90%  of  "partner"  homi- 
cides, police  had  been  called  to  the  home  at  least  once  during  the  two  years  preceding  the  incident: 
in  more  than  half  of  these  cases  they  had  been  called  five  times  or  more. 


National 


Woman 


Abuse 


Prevention 


Pro  j-e  c:t 
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LEGAL  CONSIDERATIONS  IN 


DOMESTIC  VIOLENCE  CASES 


-  Warrantless  Arrests 

-  Stalking  Incidents 

•  Legislation 

•  Charging  Language 

•  Teletype  (12/11/92) 

-  Ex  Parte/Protective  Orders 

•  Definitions 

•  Eligibility  Criteria 

•  Available  Re  lief /Protect  ion 
•Charging  Language 

-  Addressing  Victims'  Concerns  About 
Prosecution 


Alexander  Williams,  Jr. 
Slate's  ARom«y 
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WailRRNTLESS  ARREST 

(Annotated  Code  of  Maryland, 
Article  21,    Section  594  B) 


In  a  domestic  violence  situation,  a  police  officer  may  arrest  a 
person  without  a  warrant  if: 

1.   The  officer  has  probable  cause  to  believe  that: 

a.  the  person  battered  the  person's  spouse  or  other 
individual  with  whom  the  person  resides,  and 

b.  there  is  evidence  of  physical  injury,  and 

c.  that  unless  the  person  is  immediately  arrested, 

i.    the  person  may  not  be  apprehended,  0£ 

ii.   the  person  may  cause  personal  injury  to  or 
damage  to  the  property  of  one  or  more  other 
persons,  or 

iii.  the  person  may  tamper  with,  dispose  of,  or 
destroy  evidence,  and 

2.   A  report  to  the  police  was  made  within  2  hours  of  the 
alleged  incident. 


Prince  George's  County  Police  Department 
General  Order  4/250.50  WARRANTLESS  ARREST 

"In  those  cases  where  the  criteria  of  Article  27,  Section  594B 
exist,  a  warrantless  arrest  should  be  made  unless  there  are  clear 
reasons  why  an  arrest  would  be  counterproductive." 
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El  .  (31r0171) 

ESROLLED  BILL 

Introduced  by  Delegates  Menes,  Benson,  Blumenthal,  Bonsack.  Cadden,  Conroy,  Doorj', 
Forehand,  Harrison,  Healey,  Hixson,  Howard,  Hutchinson,  Jones,  Kelley,  Kirk, 
Klima,  Kopp.  Krjsiak,  Marriott,  Mcintosh,  Murphy,  Murray,  Perr)-,  Petzold, 
Pitkin,  Preis,  Roesser,  Sauerbrey,  Smith,  Stup,  Thomas,  Workman,  Hubbard,  HufT, 
Rosapepe,  Dembrow,  ond  Alesondcr  Alexander.  Bell.  Albin.  Heller.  Vallario, 
Harkins,  Athev,  Barte,  Bre>»-ster,  Conwav.  Counihan,  Crnig,  Curran,  DiPietro. 
Donoghue.  Douglass.  Dypski.  Edwards.  Ehrlich.  Elliott.  Flanagan.  Fn',  Fulton, 
,  Galiazzo.  Can',  Genn,  Cordon,  Guns.  Hatter^-.  Hergtnroeder,  Hurson.  Kolodziejski, 
•  LaMotte.  LIttrell.  Madden.  Maddox.  Matthews,  McClellan.  .McHale.  Montague. 
.Morgan.  Qwings,  Palumbo.  Ports.  Proctor,  Redmcr.  Scannello,  Slade.  Sprague. 
Sulin,  Teilelbaum.  Thornton.  Valderrama.  Van  Hollen.  Weir,  and  ^^'eiscngo^f 

Read  and  Examined  bv  Proofreaders: 


Proofreader. 


Proofreader. 

Scaled  with  the  Great  Sea!  and  presented  to  the  Governor,  for  his  approval  this 
day  of at o'clock, M. 


Speaker. 
CHAPTER 

1  AN  ACT  concerning 

2  Stolkiwg — 7Hfe«45  Crimes  -  Stalking  -  Penalties 

3  FOR  the  purpose  of  making  it  o  felony  for  a  Derion  to  iialk  another  person  under  certain 

4  circunnstonoes:  establishing  the!  o  second  or  subsequeDi  conviction  for  this  offense  it 

5  0  felony;  establishing  (hat  a  person  who  commits  this  offense  ■■vhile  o  certain  t)'pe  of 
6-  -  -  —  proiecnVe  order,  restraining  order,  or  injunction  is  in  effect  b  guilts-  of  o  felony 

7  .    prohibiting  a"t>erson  from  engaging  in  stalking;  imposing  certain  penalties;  specifying 

8  the  ciratmsiances  under  which  a  police  officer  may  arrest  a  person  without  a  warrant; 

9  providing  that  the  District  Court  ood  the  circuit  court  hove  coDCurfept  jurisdiciioB 

EXPLANATION:    CAPriALS  INDICATE  MATTER  ADDED  TO  EXISTING  LAW. 
[Brackets]  indicate  matter  deleted  from  existing  law. 

Underlining  indicates  amendmeois  to  bill.  ■  -.  • 

St/ike  cot  indicates  matter  stricken  from  the  bill  by  amendment  or  deleted  from  the  law  by 
amendment.         '..'.''  .•..;..    -      . 

Italia  indicate  opposite  chambalconference  commiaee  amendments.    '  '_"" 
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1  ev-^f — ccfUin — ivpei — of   Cfiminal — coses    reouiring    a    court    or    a    District    Court 

2  Commissioner  to  consider  including  certain  proifciions  for  alleeed  vicilms  when 

3  releasing  pretrial  a  defendant  charged  uiih  stalking;  defining  certain  terms;  and 

4  generally  relating  to  criminal  penalties  for  certain  t>pes  of  siallang. 

5  BY  adding  to 

6  Article  27  -  Crimes  and  Punishments 

7  Section  121B.  594B(o),  and  616  l/2fk) 

8  Arinotated  Code  of  Maryland 

9  (1992  Replacement  Volume  and  1992  Supplement) 

10  BY  repealing  and  reenacting.  w.ith  omendmctitii. 
n  Article — Courtoand  Judicial  ProceedingG 

12  Section    <  301  und  4  302 

13  Annotated  Code  of  Maryland 

14  (1989  Replacement  \'olume  and  1902  Supplement) 

15  SECTION    1.     BE    IT    ENACTED    BY    THE    GENERAL    ASSEMBLY    OF 

16  MARYLAND,  That  the  Law.-s  of  Maryland  read  as  follows: 

17  Article  27  -  Crimes  and  Punishments 

18  4^4Bt 

•  19  W     (+7      IN  Tins  SECTION  TllE  rOLLOUINC  WORDS  HAN'S  THE  MC.V'.'INGS 

20  INDICATED 

21  f5)      B      "COUnSE  or  CO>nDUCT'  >.gA>."S  A  PERSISTENT  PATTERy  OF 

22  C0>:DUCT  CONfPOSED  OF  TWO  On  MORE  ACTS  OVER  A  PERIOD  OF  TIN(E,  HOWEVER 

23  SHORT  THAT  EVIDENCES  A  CO^.TINTJITY  OF  PURPOSE. 

24  ^     "COURSE 9f- — GONTJUCT DOES WOT PiCLUDE 

25  CONSTITUTIONALLY  PROTECTED  ACnvriY. 

26  f3)      "PROTECTIVE  ORDER"  ?.(r.'\>JG  A'-.'Y  COURT  ORDER,"  INCLUDING  ANY  . 

27  TYPE  or  RESTRjMWNG  ORDER  OR  I^■^JUNCnON,  THAT  ORDERS  A  PERSON  TO; 

28  ^      REFRAIN    FROM    jVBUSING    OR    THREiVTO.lNG    TO    APUSB 

29  ANOTHER  PERSON; 

30--    ■ -        («)•    REFR.MN  FROM  CONTACTING.  ATTEKtPTINC  TO  CONTACT.  OR 

31  HARASSING  A^■^OTHEn  PERSON;  . 

32  (W)    REFRAIN   FROM   ENTERING   THE   RESIDENCE  OF  AiVOTHER 

33  PERSON;  OR 

34  ffV)    REMAIN  AWAY  FROM  TlIE  PLACE  OF  EMPLOYME>rr.  SQIOOL, 

35  OR  RESIDENCE  OF  ANOTHER  PERSON. 

36  f*>      "ST.M-K"  I^tE/iiNS  TO  ENCAGE  IN  A  K>iO^TNC  A^m  T^TLLFUL  COURSE 

37  OF  CONDUCT  T1L\T  1^^^,'0L^^:6  AN  EXPRESS  OR  IMPLIED  THR£.\T  TO  tQLL  iWOTlflDR  " 

38  PERSON  OR  TO  INFUCT  BODILY  INJURY  ON  ANOTTIER  PERSON  THAT  IS  ^■(i^DDi 

39  ^      WFTH  THE   IKTEKT  TO   PLACE  TIL^T  PERSON  IN  FEAR   OF 

40  BODILY  PIJURY  OR  DEATH;  AKD 
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I  W     In    th^    rirruii    ccuii   <<  nU    m    nff.^nr.    -.r.r.n^    rut    uf  ihc    cjnu. 

3     couri  de&cfibed  under  tuboL'ciion  (d)  of  ihii  ocction.  ciituii 

1    ,,_^^_,       J^     I"  'he  cose:  described  under  pnnr-ph  n^  nf  .hJr  .  v  ,,  ,  ii,,^  ,^^  ^-^^^.^ 
^    c-0"r'  'or  tno  coun^  h.->^  <■■  rlnn.in  f,rin.n.i  jnri-;diriinn  rr  rr  nil  thu  uUiiMt!,. 

6     121B. 

8     INDIC^D^      IN  raiS  SECTION  TKE  FOLLOWING  WPRps  HaVF  -mr  ur.M,^.^^ 

!  12)      "COURSE    OF    CONT3UCT"    MEANS    A    PFRSTSTPMT    PATTERN    OF 

^°    CONDUCT.  com75sed  of  a  .;fr,p.  of  acts  nvFR  A  P.\,!.n  ^/'^r  ^,,':'! 

11     evidences  a  continuity  of  purpose.  rt^Kiuu  OF  TIMF,  THAT 

'?  Oi      "STALKING"   means    A   MALICIOUS    COURSF   Qp   CONDUrr  that 

"     INCLUDES  APPrBTcHING  OR  PUR<;n,NG  ANOTHER  PFR.nv  w,^',.:^^"".^^;':'^^ 
1<     THAT  PERSON  IN  REASONARI  F  FFar-  '   '"^'-^CF 

^^  CD       OF  SERIOUS  BODILY  INJURY  OR  DEATH:  OR 

16  {IM 

17  INJURY  OR  DEATH. 

18  m     A  PERSON  MAY  NOT  ENGAGE  IN  STALKING 


'^  m>     THAT  A  THIRD  PERSON  LIKELY  WILL  SUFFER  SERIOUS  ROntT  v 


11  ,^^  A  PERSON  WHO  VIOI^TES  THIS  SECTION  IS  GUILTY  OF  A  MlSnFMFAVnp 
f  AND  ON  CW^^fcnON  IS  SUBJECT  TO  A  FINE  OF  NOT  MORE  THAM  »^^o 
21     IMPRISONMENT  FOR  NOT  MORE  THAN  3  3  YEARS  OR  ROTW  "°°°   ^^ 

II  .»^./^  ^  ^^^^^^^  IMPOSED  UNDER  THIS  SECTION  KUY  BE  IMPO^Fn  crp^g^rr 
P  >^^0A<  ANPTdi^CUTIVE  TO  OR  CONCURRJENT  mTH  A  ..rvTrvrr Voo  .>,y  p^,^^ 
^'     0^^^^5£  BASED  UPON  THE  ACT  OR  Mrr,  rrTABUSHINC.  A  yrnVf^pf,  QPTHiTs^ci^n^ 

25     S94B.  ... 

^^  ^    ^  ''^^'^^  OFFICER  MAY  ARREST  A  PERSON  WITHOUT  A  WAPKAhrr  trr. 

?!  ^      Ttfi:  ?OL/C£  OFf/C£;?  /£45  PROBABLE  CAUSE  TO  KFI  fri/r  ^  ct.,  .^rx,^ 

28     I/A^gf;?  ^  niB  OF  THIS  ARTICLE  HAS  BEEN  COMMnTFn-        "■  ""  ""'^■'^  ^  STALKING 

^'  ^      T'^g  fOZ-ZCg  OFFICER  HAS  REASON  TO  RF.I  IFVT  T»jr  rur  j, ,  r^,-^ 

^2  -     -m      77/£  PROBABLE  CAUSE  UNDER  PARAGRAPH  in  OF  Tw/c  cf/pcrpr,p.,  .. 

"     f^/'/'O^TTZ?  ^y  E^D;BL£  EyiDENCE  OTHER  THAN  STATFJ.JrJn.Z.^^^^-, 

34  STALKING  VICTIM.  J^LLtutL 

35  616  1/2.      •••  ....  1-  •■:.    -  ...       

.36._...  no  IF  A  DEFENDANT  IS  CHARGED  WITH  STADONG  irvnpp  ft^ip  ^c  tt^. 
"  ARTICLE  :^P5-ir  RELEASED  PRPTTUAI.  THE  COimT  QR  p,,^ ^  ''^TS'. 
?!  COMMISSIONER  SHALL  CONSIDER  TNalublNG  AS  A  CONDITTnN^P  pfV^'J!, 
39     REASONABLE  PROTECnONS  FOR  THE  SAFETY  OF  THE  ALLEGED  yicn^T-^^^'^^' 
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6  HOUSE  BILL  43i 

1  SECTION  2.      ANDBElTFURTHERENACTED.Thatihis  Act  shall  take  effect 

2  October  1,  1993. 


Approved: 


Goveraor. 

-     -     —Speaker 

of  the  Hcnise  of  -Delc|:atei. 

President  of  the  Seaite.  .  .,.7; 
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1        6  5   2   5 


Stalking 


-i^'f^Vi^^ 


ART.  27,  §1 21 B 
MISDEMEANOR   _ 
ri$5,00b  -  5  YEARSr^'ii;; 


^i:di?^^B^  ^^^^^^~?—&^^^  ^^M 


y*"r"^'*s.  ■■■>■■  w 


cominuOy  of  purpose.         ..riC^    i'    ;       •"  '■  .         r^~ 


■ISfiiWng"  means  amaJJEfous  cour^of  «>nductthat  fareliides"''^-^^" 
approaching  orpursulng  another per^n  with  Intent tobraw that'^^" 

-^frrfperaon  JItely  wfll  suffer  serioioijocDIy  Frijury  brd^4th^;^S&^ 

-  ^-^Sf^— '  P'o'»W«,««J4»tabeUeveastaIkfnghasb^h  S^, . 
:  commfttedrthe  police  officer  hS  r«i»in  to  belfeve  thatthe-aDM^lfft 


■>1«t.  -1  ^      ~i^ts  ■•^-„-^.p, 


P^9,^:?  *  **^ant  te;chargedwithSSUdHgliHaiFAri3Jr:!IT^1B-^i^- 

"^'««  if!^  „^^"?."  t^^'*^**^ -*''^^""  ™^™ 
^.^tr»8afetyoftt»alIegedv?ctta.^?-/^"  V  A       >  ^^:a/^^ 
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-ROM 

TO 

SUBJ 


TERM-XTBC  MSG* :  92-00003230 

DEPARTMENT  UIDE            SENT:  12/H/92  07:22  PM     PRIORITY:  2 
STALKING  INCIDENTS 
( ) 


. . . .PAGE  2. . . . 

THE  COMMANDER'S  INFORMATION  REPORT  IS  POSTED  IN  A  DISTRICT  ROLL 
CALL  BOOK  SO  THAT  BEAT  OFFICERS  ARE  AUARE  OF  THE  INCIDENT. 

DEFINITIONS 

3TALK  -  TO  ENGAGE  IN  AN  INTENTIONAL  COURSE  OF  CONDUCT  DIRECTED  AT  A  SPECIFIC 
PERSON  UHICH  SERVES  NO  LESITIMATE  PURPOSE  AND  UHICH  UOULD  ALARM, 
SERIOUSLY  ANNOY,  OR  INTIMIDATE  THE  PERSON.   THE  COURSE  OF'  CONDUCT 
MUST  BE  SUCH  AS  UOULD  CAUSE  A  REASONABLE  PERSON  TO  SUFFER  SUBSTANTIAL 
EMOTIONAL  DISTRESS. 

HARASS  -  TO  ENGAGE  IN  A  KNOWING  AND  UILLFUL  COURSE  OF  CONDUCT,  DIRECTED  AT  A 
SPECIFIC  PERSON,  UHICH  SERVES  NO  LEGITIMATE  PURPOSE  AND  UHICH  UOULD 
SERIOUSLY  ALARM,  ANNOY,  OR  INTIMIDATE  THE  PERSON.   THE  COURSE  OF 
CONDUCT  MUST  BE  SUCH  AS  UOULD  CAUSE  A  REASONABLE  PERSON  TO  SUFFER 
SUBSTANTIAL  EMOTIONAL  DISTRESS. 

r  'iVsE  OF  CONDUCT  -  A  PERSISTENT  PATTERN  OF  CONDUCT  COMPOSED  OF  TUO  OR  MORE 

ACTS  OVER  A  PERIOD  OF  TIME,  HOUEVER  SHORT,  THAT 
EVIDENCES  A  CONTINUITY  OF  PURPOSE.   "COURSE  OF  CONDUCT" 
DOES  NOT  INCLUDE  CONSTITUTIONALLY-PROTECTED  ACTIVITY. 

:REDIBLE  THREAT  -  AN  EXPRESSED  OR  IMPLIED  THREAT  AGAINST  THE  LIFE  OF  ANOTHER 
PERSON,  OR  A  THREAT  TO  CAUSE  BODILY  HARM  TO  ANOTHER  PERSON, 
UHICH  IS  MADE  UITH  THE  INTENT  AND  APPARENT  ASILITY  TO- CARRY 
OUT  THE  THREAT.   THE  THREAT  IS  MADE  TO  CAUSE  THE  PERSON 
UHO  IS  THE  TARSET  OF  THE  THREAT  TO  REASONABLE  FEAR  FOR  HIS 
OR  HER  SAFETY  OR  FOR  THE  SAFETY  OF  ANOTHER  PERSON,  OR  TO 
SUFFER  SUBSTANTIAL  EMOTIONAL  DISTRESS. 

STATUTES 

TALKING    (SEC.     14-163.     PRINCE    GEORGE'S    COUNTY    CODE):        "A    PERSON    UHO    UILLFULLY 
FOLLOUS,    STALKS,     OR    HARASSES    ANOTHER    PERSON    AND   UHO    MAKES    A    CREDIBLE 
THREAT    AGAINST    THE    PERSON    SHALL    BE    GUILTY    OF    A    MISDEMEANOR."       THIS 
OFFENSE    IS    PUNISHABLE    BY   A    FINE    OF    NOT    MORE    THAN    il,000.    OR    SIX 
MONTHS    IMPRISONMENT. 

ARA3SMENT     (ART.     27.     SEC.     121A.     ANNOTATED    CODE    OF    MARYLAND);       A    PERSON    MAY 
NOT    FOLLOU    ANOTHER    PERSON    IN    OR    ABOUT    A    PUBLIC    PLACE    OR 
MALICIOUSLY    ENGAGE    IN    A    COURSE    OF    CONDUCT    THAT    ALARMS    OR 
SERIOUSLY    ANNOYS    ANOTHER    PERSON:        1)    UITH    INTENT    TO    HARASS, 
ALARM,    OR    ANNOY    THE    OTHER    PERSON;        2>     AFTER    REASONABLE    UARNING 
OR    REQUEST    TO    DESIST    BY    OR    ON    BEHALF    OF    THE    OTHER    PERSON;     AND 
3)     UITHOUT    A    LEGAL    PURPOSE."       THIS    OFFENSE    IS    PUNISHABLE    BY    A 
FINE    OF    NOT    MORE    THAN    $500.     OR    THIRTY     DAYS    IMPRISONMENT. 
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CRCM:  TERM-XTBC  MSG* :  92-0000322'; 

■Q   :  DEPARTMENT  UIDE            SENT;  12/11/92  06:59  PM     PRIORITY:  2 
JUBJ:  STALKING  INCIDENTS 
( ) 

TO:     ALL  PERSONNEL 
-ROM:   CHIEF  OF  POLICE 

ON  MONDAY.  DECEMBER  14,  1992,  A  NEU  LAU  UILL  TAKE  EFFECT  IN  PRINCE  GEORRE'S 
f-OUNTY,   PRINCE  GEORGE'S  COUNTY  CODE,  SECTION  14-1.68,  MAKES  IT  A  CRIME  TO 

TALK  ANOTHER  PERSON  IN  THIS  JURISDICTION.   THE  PRINCE  GEORGE'S  COUNTY  POLICE 
DEPARTMENT  UILL  IMMEDIATELY  AND  AGGRESSIVELY  RESPOND  TO  THIS  CRIME,  WHETHER 
IT  IS  SPECIFICALLY  REPORTED  AS  STALKING  OR  UHETHER  THE  CRIME  IS  IDENTIFIED 

URING  THE  INVESTIGATION  OF  ANOTHER  TYPE  OF  COMPLAINT.   UHEN  DOUBT  EXISTS 

EGARDING  THE  TYPE  OF  OFFENSE  COMMITTED,  THE  EMPLOYEE  RECEIVING  THE  INITIAL 
COMPLAINT  SHALL  CONTACT  A  SUPERVISOR.   THE  DEPARTMENT  UILL  SOON  ISSUE  A 
"ENERAL  ORDER  CONCERNING  OUR  POLICY  AND  PROCEDURES  CONCERNING  STALKING 

RIMES.  THE  NEU  GENERAL  ORDER  UILL  BE  PROVIDED  FOR  DEPARTMENT-UIDE  REVIEU 
PRIOR  TO  IMPLEMENTATION,  UNTIL  THAT  DIRECTIVE  IS  DEVELOPED  AND  PUBLISHED, 
■^HE  FOLLOUING  INTERIM  POLICY  AND  PROCEDURES  UIL  BECOME  EFFECTIVE  AT  0001 

OURS,  DECEMBER  14,  1992: 

THE  REPORTING  OFFICER  SHALL: 


'"^i 


*  PERSONALLY  CONTACT  THE  COMPLAINANT 

*  CONDUCT  A  PRELIMINARY  INVESTIGATION  TO  DETERMINE  IF  THE  ELEMENTS 
OF  THE  OFFENSE  OF  STALKING  ARE  SATISFIED. 

*  COMPLETE  AN  INCIDE.NT  REPORT  (P.G.C.FORM  #3529)  BEFORE  THE  END  OF 
OFFICER'S  TOUR  OF  DUTY. 

-  TITLE  THE  TYPE  OF  INCIDENT  SECTION  AS  "STALKING"    -      "  ' 

-  CODE  THE  INCIDENT  REPORT  INCIDENT  CODE  BLOCK  AS  "SPECIAL  STUDIES" 
UITH  THE  NUMERALS  "33"  TO  INDICATE  A  STALKING  COMPLAINT. 

-  BRIEF  THE  SECTOR  SUPERVISOR 

-  ADVISE  COMPLAINANT  TO  RESPOND  TO  A  DISTRICT  COURT  COMMISSIONER'S 
OFFICE  TO  OBTAIN  A  UARRANT. 

« 

-  IF  THE  COMPLAINANT  DOES  NOT  HAVE  TRANSPORTATION  AVAILABLE,  . 
TRANSPORT  THE  COMPLAINANT  TO  A  DISTRICT  COURT  COMMISSIONER. 

THERE  IS  DOUBT  CLASSIFYING  THE  OFFENSE  AS  A  "STALKING  INCIDENT:  A  REPORT 
HALL  BETCOMPLETED. 

SECTOR  SUPERVISOR  RESPONSIBILITIES  -  STALKING  COMPLAINTS: 

*  CONSULT  UITH  THE  REPORTING  OFFICER  TO  ENSURE  THE  ELEMENTS  OF  THE 
STALKING  LAU  ARE  SATISFIED  AND  THAT  AN  INCIDENT  REPORT  IS  URITTEN. 

*  PREPARE  A  COMMANDER'S  INFORMATION  REPORT  AND  EiMSURE  THAT  A  COPY  OF 
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Domestic  Violence 

What  to  do  when  your  home  isn't  safe. 


Maryland's  New  Order  for 

Protection  Against 

Domestic  Violence  Act 


A\co 


ARYLAND 
"OMM]SSION 
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'.irea  ot  Doiiig  bcaien  and 

abused? 

There  Is  help  available. 

Beginning  on  October  1,  1992,  i  new 
liw  will  ulic  effcci  in  Maryland. 
Viciimi  of  jbuse  can  receive  proieciion. 
child  suppon,  and  other  rinanciaj 
suppon.  The  abuser  can  receive 
couji.wling. 

Abuse  Covered  Under  the  Statute 


•  An  act  thai  causes  senous  bodily 
harm. 

•  An  act  that  places  an  eligible  person 
in  fear  of  inunineni  senous  bodily 
harm. 

•  A  baiiery. 

•  An  assault  AND  battery. 

•  Rape  or  sexuaj  offense. 

•  False  imprisonmenL 

•  Abuse  of  a  child  (as  defined  in  FL 
ART.  TiUe  5.  Subtitle  7). 

•  Abuse  of  a  vulnerable  adult  (as 
defined  in  FL  ART,  SS  14-101). 

Tips 

•  Battery  is  defined  as  unconsented 
touching. 

•  Assault  is  either  a  threatened  battery 
or  an  attempted  bailers. 

•  Tne  clcmcnLs  of  false  impnsormcr.t 
are  1 )  deprivation  of  the  libcny  of 
anoiher;  2)  witho'j'.  her  consent;  anc 
3;  without  local  jusiificaiion  fsuch 
as  lawful  arrest). 

What  is  abuse? 

If  your  husband,  boyfriend  or  partner 
does  any  of  the  following  things  to  you, 
it  is  abuse: 

•  Any  act  that  causes  you  serious 
bodily  harm. 

•  Any  act  that  makes  you  afraid  that 
you  will  suffer  bodily  harm  (for 
example,  threatening  you  with  a 
knife  or  other  weapon). 

•  Hitting,  kicking,  slapping,  choking, 
pushing  or  any  other  contact  with 
you  that  you  don't  wanL 


•  Tnrcaicnini:  you  while  Juing  *.•!>  of 
the  above. 

•  Forcing  you  to  have  sc»  or  lo 
perform  a  sex  act  that  you  don't 
want  to  by  beating  you  or 
threatening  you  or  someone  you 
know  with  bodily  harm  or  w  ith  a 
weapon. 

•  Kecpmg  you  in  place  af  ainst  your 

will. 

•  Hitting,  kicking,  slapping  or 
otherwise  injuring  a  child  or 
sexually  molestmg  a  child. 

Who  can  get  protection? 

If  you  have  any  of  Che  following 
relationships  with  your  abuser,  you  are 
enutled  to  ask  for  help  under  the  new 
law; 

3    You  are  mamed  to  the  abuser, 
separated  from  the  abuser,  or 
divorced  from  the  abuser 

3    You  are  not  mairied  to  the  abuse: 
but  have  a  sexual  relationship  with 
him  currently  or  in  the  past  and  you 
have  lived  with  the  abuser  for  at 
least  90  days  within  the  past  year. 

3    You  are  related  to  the  abuser  by 
blood  or  marriage. 

3   You  are  a  parent,  stepparent,  child  or 
stepchild  of  the  abuser  and  you  have 
lived  with  the  abuser  for  at  least  90 
days  withui  the  past  year. 

3    \oi:  have  children  in  conmo.".  w;th 
the  abuser,  even  if  you  a.-e  not 
married  lo  him  and  don't  live  with 
hi-T.  (the  c.'-jidrer.  mus;  be  b;olce;cal 
or  adopted; 

3    An\  adult  who  is  physically  or 
mentally  disabled  (unable  to  provide 
for  his  or  her  daily  needs). 

3    If  a  child  is  being  abused  in  the 
home,  the  following  persons  can  as'K 
the  court  for  protection  for  the  chile; 
a  blood  relative  of  the  child,  an 
adoptive  parent,  a  State's  Attome>, 
or  the  Department  of  Social  Services 
(DSS)  in  the  county  where  the  child 
lives. 

How  can  I  get  help  under  the  new 
law? 

There  is  a  two-step  process  that  you 
must  follow  to  get  a  protection  order 
against  your  abuser.  Both  steps  require 


i-'Ui  y(i„  f  u  lo  Jic  Uiitnc:  o:  Circuit 
Coun  in  your  city  or  lown.  ^ou  can 
find  out  where  the  counhouK  in  you 
area  is  by  callmg  the  domestic  violence 
program  in  your  town.  A  list  of 
programs  and  tclep.hone  numbers  is  on 
Page  4  of  this  flyer. 

Step  One 

1)  Oo  to  the  District  or  Circuit  Coun 
and  tell  the  clerk  that  you  wan;  to  file 
for  an  ex  pane  order    You  can  go  to  the 
court  by  yourseir  The  abuser  does  not 
have  to  go  with  you. 

2)  The  clerk  will  give  you  a  form  lo 
-omplete.  If  you  need  help,  ask  the 
clerk.  List  every  instance  of  physicaJ 
abuse  and  threats.  Even  abuse  that 
happened  m  the  pas:  should  be  included. 

3)  \o\i  will  then  go  lo  see  a  judge. 
(An  appointmem  is  not  necessary.)  You 
should  tell  the  judge  m  detail  about 
wha;  the  abuser  did  to  you.  L^  you  have 
proof  of  the  abuse  ^picnires,  police 
repor,.  medicaJ  records,  witnesses,  etc.), 
you  should  tell  the  judge  at  this  time. 

4)  If  you  do  not  feel  safe  telling  the 
court  where  you  are  staying,  you  can 
provide  a  mailing  address  that  does  not 
place  you  at  risk  of  further  abuse. 

5)  If  you  are  eligible  for  the  order,  the 
judge  will  sign  an  order  which  may  say 
any  or  all  of  the  following; 

•  Order  the  abuser  to  stop  abusing  you. 

•  Order  the  abuser  to  stay  away  from 
>  ou  and  to  no:  try  to  coniact  you  or 
harass  you  at  your  home,  school, 
job.  Lhe  place  where  you  may  be 
s;2y_-.c.  our  ci-jidren's  school(sl, 
a.-;c  your  fa.—,;.)  .-ncmbers'  ho.T.es. 

•  Order  the  abuser  to  stay  out  of  your 
house. 

•  If  you  are  married  to  the  abuser 
A.VD  you  were  living  w-a  your 
abuser  at  the  iLTie  of  the  abuse,  the 
COU.T  can  oracr  iun\  to  leave  the 
home  where  the  rwo  of  you  live  for 
no  more  than  7  days. 

•  If  you  are  not  ma.-ned  to  the  abuser 
'out  were  living  with  him  at  the  lime 
of  abuse  A-VD  your  name  is  on  the 
lease  or  deed  for  the  house  OR  you 
lived  with  the  abuser  for  at  least  90 
days  within  the  past  year,  the  coun 
can  order  him  to  leave  the  home  for 
no  more  than  7  davs. 
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>^iov..    ■'-■  >■'-  '»•  ^•■'••  ■•.•■■,■"'•»■> 
custody  of  an>  childicn  ihji  >ou 
have  v»iih  ihc  abusfr. 

6)  The  judge  will  ihen  schedule 
inoihcr  hcaruig  which  will  be  held 
within  one  (1)  week.  Afie:  the  heanng, 
the  police  will  try  lo  locale  the  abuser 
and  give  him  a  copy  of  the  order.  The 
order  will  lell  the  abuser  when  and 
where  10  appear  for  the  second  heanng. 

7)  The  abuser  must  slay  away  from 
you  and  should  not  contact  you  ai  all 
ijcfore  the  second  hearing    U  he  does, 
you  should  call  the  police  immediately. 
\I  ihc  abuser  violates  the  order,  he  may 
be  found  guilty  of  a  misdemeanor  and 
subjected  lo  a  fine  of  up  to  S500  and  a 
jail  sentence  of  up  to  60  days.      - 

8)  As  soon  as  you  get  the  ex  pane 
order,  you  should  contact  the  domestic 
violence  program  in  your  area  for 
further  assistance.  If  possible,  you 
should  also  do  the  followmg 
inunediately: 

3    Call  the  Domestic  Violence  Legal 
Clinic  at  the  House  of  Ruth  to  see  if 
you  qualify  for  the  free  assistance  of 
a  law7er  (410-889-0840). 

3   Take  pictures  of  any  visible  bruises. 

3    Get  copies  of  any  police  reporu. 

3  If  anyone  else  saw  the  abuse,  talk  to 
them  about  going  back  to  court  with 
you. 

3    TaUc  10  the  police  about  filing 
cnmir.ai  charges  \S  you  haven't 
already  done  so. 

3    If  you  are  seeking  financial  rclie:'. 
cc;  copies  of  you:  most  recent  pay 
srjb  and  any  income  iricrmaf.on 
about  the  abuser  ihai  you  car.. 


Step  Two 

1)  At  the  second  heanng.  both  you 
and  the  abuser  will  likely  be  presenL 
He  may  or  may  not  have  a  lawyer  with 
him.  (if  the  abuser  has  been  given  a 
copv  of  the  ex  pane  order  but  chooses 
not  to  appear,  you  should  ask  the  judge 
10  enter  the  protection  order  against  hun 
anyway.) 

2)  You  and  the  abuser  will  each  have  a 
chance  lo  tell  the  judge  (who  may  or 
mav  not  be  the  same  one  as  at  the  first 
heanng)  what  happened.  You  should 
repeat  whai  you  told  the  judge  the  week 


present  any  cvidcnci:  that  yv^t  have 
brought  to  Ihc  court  wiih  yo»i. 

3)  If  you  are  afraid  of  the  abuser  or  if 
he  has  attempted  to  contact  you  within 
the  past  week,  you  should  let  the  judge 
know.    Don't  be  surpnsed  or  upset  if 
the  abuser  lies  about  what  happened. 

4)  The  judge  will  decide  whether  or 
not  the  abuse  occurred. 

5)  If  the  judge  finds  that  the  abuse  did 
occur,  he  or  she  may  order  one  or  all  of 
the  following: 

•  Order  the  abuser  lo  stop  abusing  you. 

•  Order  the  abuser  to  suy  away  from 
you  and  to  noi  iry  to  contact  you  or 
harass  you. 

•  Order  the  abuser  to  stay  out  of  your 
house. 

•  If  you  are  married  to  the  abuser 
AND  you  were  living  with  him  at 
the  time  of  the  abuse,  the  coun  can 
order  him  to  leave  'jie  home  where 
ihe  two  of  you  live  for  up  to  200 
days. 

•  If  you  are  not  married  to  l'k  abuser 
but  were  living  with  him  at  the  time 
of  the  abuse  A.VD  your  name  is  on 
the  lease  or  deed  for  the  house  OR 
you  lived  with  the  abuser  for  at  least 
90  days  within  the  past  year,  the 
coun  can  order  him  to  leave  the 
home  for  up  to  200  days. 

•  Order  Ae  abuser  to  s'jy  i»  ay  from 
you:  job.  yoiL-  school.  L".e  place 
wne:c  you  may  oe  stayj;g.  your 
children's  schooUs).  and  your  fa.iuly 
ncm'oers'  homes 

•  Orcer  that  yo-  'ae  g:vcn :;— por^ry 
custody  of  any  children  V-Ta;  you 
have  with  the  abuse:  for  up  to  200 
days. 

•  Order  visitation  between  l'k  abuser 
and  the  cnildren  uniess  your  safety 
or  ine  safety  of  the  chiicren  is  at  nsk 
(if  you  believe  that  it  is.  you  should 
le;  the  judge  know ). 

•  If  you  are  mirncc.  order  the  abuse: 
to  pay  money  to  help  suppon  you 
during  the  order. 

•  If  you  have  children  with  ihe  abuser, 
order  the  abuse:  to  pay  suppon  for 
the  children. 


•  l;  \«ju  uv«n  J  tj:  »*  iin  uic  aPUNti.  tnc 
coun  may  order  thai  you  have  sole 
use  of  the  car  for  the  pcnod  of  the 
order  (you  must  tell  the  judge  that 
the  car  is  necessary  in  order  lo  get 
you  to  work  or  to  transpon  a  child). 

•  Order  the  abuser  or  you  to 
parucipatc  in  a  counseling  program. 

6)    You  and  the  abuser  will  each 
receive  a  copy  of  the  protection  order. 
You  should  keep  a  copy  of  the  order 
with  you  at  all  limes.  If  the  abuser 
continues  to  harass  you  or  conucu  you, 
you  should  call  the  police  immediately. 
If  your  abuser  does  not  follow  the  order, 
he  may  be  found  guilty  of  a 
iTUSdemcanor  and  be  subjected  to  a  fine 
of  up  to  S500  or  a  jail  sentence  of  up  lo 
60  davs. 


Tips  tor  Safety 

3    Look  for  behaviors  by  your  abuser 
which  have  happened  before  which 
may  lead  to  you  bemg  abused  again 
-  alcohol  or  drug  use.  questioning 
you  about  other  relationships, 
demanding  that  you  account  for 
your  day.  discussion  about  money. 
questioning  you  about  where  you 
have  been  or  where  you  are  gouig. 

3   Think  about  how  you  have  protected 
yourself  and/or  your  children  from 
being  hun  in  the  past.  What  has 
worked?  What  has  been  unsafe? 

3   Look  for  suppon  systems  that  you 
may  already  have  available:  fnends, 
lamily.  neigh'sors.  church, 
counselors,  etc.     — 

3    Contact  the  domestic  violence 
:rcc:a.T.  m  yon:  area  to  fine  out  L'' 
Lhere  is  a  suppon  group  or 
counseling  available. 

3  Keep  imponant  phone  numbers 
bandy  -  police,  friends,  shelters, 
ho'Jmes,  taxi  company. 

3   Try  to  keep  money  for 

iransponauon  -  bus  or  taxi  fare,  or 
an  extra  set  of  car  keys. 
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r\   Keep  imponini  pipers  ot^ni/cd 
uid  read)  lo  like  in  ci^c  you  have 
lo  Icive  suddenly  -  socul  secunry 
cirds  for  you  and  any  chjidrcn,  legal 
pipen,  food  sumps,  drver's 
license,  children's  binh  cenificaies 
ind  medical  records,  deeds,  and 
lease  agreement  for  ihc  house  or 
aparunenL 

D  If  possible,  pui  some  money  away  - 
cash,  checking  or  savings  account  - 
or  keep  a  crcdii  card. 

D  Keep  an  exira  house  key. 

3  Keep  a  bag  of  clothing  for  you  and 
any  children  in  ihe  event  that  you 
must  leave  suddenly. 

Domestic  Violence 
Programs  In  Maryland 

Below  is  a  list  of  places  where  you  can 
call  for  further  information  on  the  new 
law  and  on  domestic  violence  in  general; 

If  you  live  in: 

Allegany  &  Garret  Counties 
Family  Crisis  Resource  Center 
301-759-9246 

Anne  Arundel  County 
YWCA  Bauered  Spouse  Program 
410-268-4393 
4 10-269-0378 
HoUine  410-280-1321 

Baltimore  City  or 
any  county  in  Maryland 
House  of  Ruth 
410-889-0840 
HoUine  410-889-7884 
TTY  410-889-0047 


hjllltiiuf r  V_(iunl_v 
Kamilt  Crisis  Center 

410-285-4357 

Family  and  Children's  Services 

410-281-1334 

Seiual  Assaull/Domestic 
Violence  Center 
410-377-8111 

Calvert  County 
Abused  Persons  Program 
301-269-1051 
301-535-5400 

Caroline,  Dorchester,  Kent,  Queen 
Anne's  4  Talbot  Counties 

Mid-Shore  Council  on  Family  Violence 

410-822-5276 

1-800-927^1673 

Carroll  County 

Family  i  Children's  Services 

410-876-1233 

Cecil  County 

Domestic  Violence  Program 
410-392-5030 

Charles  County 

Community  Crisis  and  Referral  Center 

301-645-8994 

301-934-1550 

Frederick  County 

Heanly  House 
301-662-8800 

Harford  County 

Sexual  Assault/ 

Spousal  Abuse  Resource  Center 

410-879-3486 
410-836-8430 

Howard  County 

Citizens  Against  Spousal  Assault 

(CASA) 

410-997-0304 

Montgomery  County 
Abused  Persons  Program 
301-986-5885 


Farrulv  Cnsis  Center 
301-864-9I0I 
TTY  301-864-0282 

Sl  Mary's  County 

WaldenSierra 
301-862^80 

Somerset,  Wicomico 
&  Worcester  Counties 
Life  Cnsis  Center 

410-749-1357 
410-794-0774 

Washington  County 
CASA,  Inc. 
301-739-1990 

The  preceding  program  information  was 
provided  by  the  Women  Services 
Program.  DeparlmenI  of  Human 
Resources,  Communir)-  Services 
Adrmnisiraiion. 

For  additional  copies,  please  contact: 

Maryland  Network 
Against  Domestic  ^'lolence 
167  Duke  of  Gloucester  Street 
Annapolis.  MD  21401 
410-26S^393 

Battered  Women:  How  To  Use  The  Sew 
Order  for  Protection  Against  Domestic 
Violence  Act 

Written  by: 

Regina  L  Lewis,  Esq 

House  of  Ruth, 

Domestic  Violence  Legal  Clinic 

Published  by: 

Maryland  Sen<.ork.  Against  Domestic 
Violence 

Maryland  Com.missionfor  Wonnen 

Maryland  Depar:rr.ent  of  Human 
Resources 


0   2   5   4   * 


546 


SPOUSES  -  HOUSEHOLD  VIOLENCE 


Temporary  Orders  F.L.  §4-509 

MISDEMEANOR 
S500.00  -  60  DAYS 
Each  offense  • 


** VIOLATE  EXPARTE/PROT  ORDER** 


|^;roiderwJ.te  n^lra^  -_,.____ 

fe^^"^^fam>tefafi1^l^i5CTr^^ntlic*frfffp^ 


f?^' -•  ftian  die  pTa(»  of ernpToym  &oin  tl»'pla«  of stAqol/ianm 

;.      away  from' the  placecrf  temporaiy  rKktenoe).    j  ■.  v  •-  -  ^----•-  -r^---  :j";;^,'  1 

*  NOTE:  Each  failure  to  comply  with  an  Ex  pane  or  a  Protective  Order  is  a 
separate  offense. 

NOTE:  Former  Art,  F.L.  §4-510. 

NOTE:  An  officer  may  arrest  with  or  without  a  warrant  and  take  into  custody 
a  person  whom  the  officer  observes  in  violation  of  an  ex  parte  order  or 
protective  order  in  effect  at  the  time  of  the 
violation. 

NOTE:  Sec  page  44  of  PART  L 

Rev.  10/1/93 
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How  TO  Address 
VICTIM'S  Concerns  About  Prosecution 

1.  victim  really  wants  to  proceed  but  Is  afraid  or  embarrassed  to  do  so. 

TcU  her  ihat  a  crime  has  been  commiaed  and  these  are  the  State's  charges.  She  is  not 
responsible  for  the  violence  committed  against  her. 

2.  She  doesn't  want  the  defendant  to  lose  his  job  because  she  Is  financlallv 
dependent  on  him. 

Explore  different  disposiUons  with  her  including  ones  that  do  not  involve  jail.  Address 
the  fact  that  he  was  wiUing  to  risk  the  famUy's  weU-being  when  he  committed  the  crime. 
Jail  is  a  shon-term  risk  ,  but  might  result  in  long-term  gain,  if  it  deters  the  violence.  Refer 
her  to  resources  such  as  social  services  in  the  event  she  needs  financial  assistance. 

3.  She  feels  responsible  and  guilty.  She  doesn't  want  to  punish  him. 

Remind  her  that  his  behavior  was  illegal  and  he  is  responsible  for  his  actions.  Have  her 
relive  the  experience  and  remember  how  afraid  she  was.  Tell  her  that  the  judge  is 
sending  him  to  jail,  not  her. 

4.  She  believes  he  has  changed  and  will  never  abuse  her  again. 

Explore  whether  or  not  he  has  made  similar  promises  in  the  past  and  whether  he  really 
kept  his  promises  or  used  them  as  them  as  a  ploy  to  control  her.  Ask  whether  or  not  he 
has  taken  steps  to  deal  with  his  abusive  behavior  such  as  contacting  a  program  and 
attending  prior  to  court  Acknowledge  the  reasons  she  wants  to  believe  it  won't  happen 
again.  Explain  that  the  introducuon  of  the  legal  system  in  their  lives  frequently  increases 
his  abusive  tactics.  He  may  be  making  promises  in  an  effort  to  avoid  facing  legal 
consequences  for  his  actions. 

5.  She  believes  that  since  she  has  gone  this  far  she  can  safely  back  down  and  he  will 
still  be  deterred. 

Explain  that  the  defendant  may  perceive  her  actions  as  evidence  that  he  really  can  avoid 
consequences.  Prosecution  is  a  tool  C'at  can  help  empower  and  correct  the  power 
imbalance  in  the  relationship. 

6.  She  has  made  up  her  mind  not  to  testify  and  has  already  told  the  defendant. 
Remind  her  that  these  are  the  Slate's  charges.  Acknowledge  the  difficulty  of  her 
decision,  but  the  benefits  of  pnasecution.  If  appropriate,  tell  her  you  may  compel  her  to 
testify  and  that  you  will  tell  the  defendant. 

7.  Proceeding  with  prosecution  violates  her  religious  beliefs. 

Acknowledge  her  feelings  but  remind  her  of  her  right  to  live  without  fear  and  the  Sute's 
need  to  stop  domestic  violence  in  her  relationship  and  any  future  relationship  the  abuser 
might  have. 


fv) 
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8.  Sho  Is  afraid  that  proco«dlna  with  pros»cutlon  o(  har  partnar  will  b«  bad  (or  tha 
kld3. 

Remind  her  that  his  violence  is  a  much  greater  threat  to  the  lives,  safety  and  emotional 
well-being  of  the  children.  Suggest  to  her  the  importance  of  her  children  seeing  his 
violence  handled  seriously  to  perhaps  prevent  them  from  becoming  abusers.  Boys  raised 
in  homes  where  they  witness  their  father's  aggression  occurring  without  negative 
consequences  often  become  abusers  in  their  adult  lives. 

9.  She  Is  afraid  that  he  will  assault  her  If  she  proceeds  with  prosecution  and  the  judge 
will  not  protect  her. 

Educate  her  about  resources  such  as  emergency  shelters  in  her  area.  Conduct  safety 
planning  with  her.  Remind  her  that  his  threat  to  retaliate  can  compel  prosecution. 
Discuss  the  reality  that  she  may  get  beaten  or  killed  if  she  doesn't  proceed  with 
prosecution,  and  that  you  will  prosecute  the  case  aggressively  to  ensure  her  safety. 

10.  She  Is  afraid  that  If  she  testifies,  It  will  make  him  mad  and  he  will  end  the 
relationship. 

Explain  that  his  violence  is  destroying  the  relationship.  He  didn't  worry  about  making 
her  mad  when  he  abused  her. 

11.  She  believes  It  Is  a  private  matter  and  no  one  elsa'a  business. 

Discuss  the  reality  that  society  has  treated  domestic  violence  as  a  private  matter  for 
centuries.  This  has  only  resulted  in  injury  and  death  to  women.  Express  concern  for  her 
safety.  Half  of  all  assaults  are  never  reported  to  the  police  because  victims  feel  it  is  a 
private  matter.  Yet,  research  shows  that  calling  the  police  following  an  abusive  act 
appean  to  reduce  the  risk  of  future  assault  within  six  months  by  as  much  as  62%. 

12.  She  Is  afraid  of  recounting  humiliating  details  about  the  abuse  In  court. 
Support  her  emotionally.  Remind  her  that  she  is  not  to  blame.  Review  her  testimony. 
Make  her  the  last  witness. 


fi 
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PRINCE  GEORGES  COUNTT 
STATES  ATTORNEYS  OFFICE  RETREAT 

VICTIMS  OF  DOMESTIC  VIOLENCE  TRAINING 

May  15,  1993 

(mum 

I.  DYNAMICS  OF  FAMILY  VIOLENCE 

II.  MEN  WHO  BATTER  AND  HOW  TO  IDENTIFY  THEM 

III.  WHY  WOMEN  STAY 

A  Economic  Factor? 

B.  Emotional.  Psychological  Factors 

IV.  HOW  PROSECUTORS  CAN  COUNSEL  VICTIMS  OF  DOMESTIC  VIOLENCE 

A.  Interview  Tips 

B.  How  to  address  issues  of  safely 

C.  Referral  to  other  agencies 

D.  DeaUng  with  Defense  Attorneys  and  Defendants 

E.  Issues  Related  to  Children 

I     V.       PRCXEEDING  WITHOUT  THE  VICTIM 

VI.      EXAMINING  OLT^  OWN  BIASES  AND  TOLERANCE  OF  VIOLENCE 
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1 .  DOMEST IC  V  lOLENCE  FACT  SHEETS 

2.  POWER  AND  CONTROL  WHEEL 

3.  CYCLE  OF  VIOLENCE 

4.  "Idenlifymg  the  Assaultive  Husband  in  Court-  You  be  the  Judge"  by 
David  Adams. 

5.  WHY  WOMEN  STAY 

6.  INTERVIEW  TIPS 

7.  FOUR  THINGS  TO  SAY  VICTIMS  WHO  ARE  RELUCTANT  TO  PROSECUTE 

8.  HOW  TO  ADDRESS  VICTIMS'  CONCERNS  ABOUT  PROSECUTION 

9.  SAFEH"  MEASURES 

10.  ASSESSING  THE  LETHALIH  OF  MEN  WHO  BATTER 

1 1.  HOW  TO  PROCEED  WITHOUT  A  VICTIM 

12.  VIOLENT  AND  CONTOLLING  BEHAVIORS  CHECKLIST 
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mmi?-l  FACTS  ABO'Ji  GOt.^SSTiG  ViSlEflGS 

Appro.xip.-.ocjiy  SSTc  cf  ll'.e  victims  of  domestic  violence  are  women. 

(Sjr:;-jol.lus'.r.; ;■;:::  .'::y:";,':-:-.cr':r.C:-r^:--'3.''j<:-'::  f.:;Ci-'.v/ii^.r-':i  CC  C-:  ■.::'.';:::-. ':;;-:-.s  US  C-:;r:-;.-;::ji,::..;  C;:::-:-  i-:' , 

In  the  United  States,  a  womui-.  ic  more  likely  to  be  assaulted,  injured,  raped,  or  kili^d  Lv  a 

male  partner  than  by  any  other  type  of  assailant. 

(Sx.^r3.A  ars'.v- ;.£-;.  »S  •S;::^T;>ivM::i:'';ic:V/cn;:i:!n:;»  II- -;■;■;';^g•J;':•;;  ;;':-;•;  -::;;:=:£;;?;•:::;•  H;- -:;  ■?:::■;■;•:  ■:■:  r.;^.^- v  >-. 
SoC'Cli'ClC.iir.i.-.:!:;-.- ;.-..-■,::  Vi;:.-;.l;cv;.T.t:i  !:-l-.  l9c:..V.3.niii!.C:-i:;  I 

/■vn  cstwria tc<-  -^  to  -=  rnillion  AntCricrin  »vorneii  are  uuttere-j  eaci"i  year  by  tl'-eii"  i':ij5bj.'"iC:5  O:' 

partners. 

(3'Ji<  5  elil  "•.'.  ;-:..:■:  •■  -z '■'■.: ■.^'^^".••■i  ir.:r.::c';,.c::cr.;c.•^'^j^^?:r:;::■c[.",■.'c-:;-::1;i•!£^c  7  .'.'-.:,:  ^iCe-.- .:-;.-.-,j;=cnCcT,!:;:,..Vc:;-.;;.'.v«;.-r,— r. 

CC  US  Go\c:.—r; ?.■.•■;:;:■■-:. .-;::l  1951 1 

Research  sugjcsti  that  wife-bcnling  results  in  more  inj-.:rios  tliat  rcquiro  medical  treat- 
ment than  rape,  auto  accidents,  and  niugj^ings  combined. 

lS:iiv £  iri f !.-:•;;  i  St..;--: .■■- cr..^ in  ..-;:-.s  Ar. i^:c:r,.0':jz:.f Fc- c.v '  in Hy/.:;. :■  ;i  ;c-;<  |.  h::-c::c-  :'.-.■-.',•  '.-.(.■.'c--::.  1?:?) 

Each  year,  more  tl-.an  one  million  vvomeri  seek  medical  assistance  for  injuries  caused  bv 
balterin;.;. 

O^:^  i  i:'\r-:  ■■■  ■■  ::  .   .  :■  ■■..;i;i--;--:-s.i:-:  ;-vCi:.M;ii;.;::vi.':/;w"ii.  ;:.';.;^:.-;7Ai;.;^/-;  S. -:T'.r.i.;(i:::)  ;i.;;  i 

Ti'.e  Teller  il  Lure.ui  of  Investiiiation  reports  th.itjOTr  of  feninle  homicide  victims  are 
killed  by  tiieir  luisbanJs  or  boyfriends.  GCv  of  male  homicide  victims  are  killed  by  Iheir 
wives  or  girlfriends. 

(rc.;:i jl  eu::ou  ■:  lA.c::;;;:;:.^.  C::.-s;-:.^e L'nr:;^;:^:;;.;-^ )    .- 

An  in-depth  study  of  all  one-or.-onc  murder  and  non-negligent  manslaughter  cases  from 
19SC-S4  found  that  more  than  one-half  (527c)  of  f.;male  viciims  were  killed  by  male  piri- 

ncrs. 

(Eio-.»r.e  and  v.'iiiij-cs.  Cp  ;;:! 

Abused  women  comprise  approximately  20%  of  \vomea  presenting  with  injury  to  hospi-    . 
tal  emergency  ser.ices.  ......  .        ..    .    v;.,..        .     .  ■; .  ..........  .^.:  . .:_     . 't  .  ' 

(ti.)iVcUl  ^K.i^.:c:^"i?:::■^,zrJ\l'a^trx':■^U'.•:zzi:^Z':!nUtx^:.ml^J'r  '  '      '"'  '. 

Yioler.cj  ■.viU  cccxir  ;t '.cast  o:;cc  in  tvv'c-lhirds  of  aii  Diarciagds. 

p-o/.  W .  orl  ri :  .■•r:5.U' •".""■.•'  '.'r.v  Ycth:  V:r.  N^  !li;ni'  r.':Kli,iJ  C'J .  Iv;:; 

D.":v.  :■;;•.•  v\:',j:-je  occuf.s  ."-jiTrr.g  rJI  ravc  ;  aTi  J  Encioeconoinii:  croui'S. 


.1  ■. 
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TME  COSTS  OF  DOMESTIC  VlOl  fNTP 

mt  EFrcCTS  ON  CHILDREN  WHO  GROW  UP  IN  VIOLENT  HOMES: 

63%  of  Moles  Between  the  Ages  of  1 1  -20  Are  In  Prison  For  Murder  Killed 
Ttieir  Mothier's  Batterer 

76%  of  Crimes  Against  Persons  Commrtted  by  Juveniles  Were  Committed 
by  Children  Who  Grew  up  in  Violent  Homes 

°        These  children  ere  7  times  miore  likeh/  to  commrt  suicide 

Tnese  children  ere  £-0%  rr.ore  \\'/.e':/  to  abuse  c.'cchol  or  drugs 

°        These  children  hcve  a  24%  crecter  likelihccd  cf  corr.rr-iittina  cssauit 

A  Ecy  V/r.o  Sees  His  Father  Eect  His  Mother  is  1 1  Tirr.es  ^.'c-e  Like'/  to  E-'-t 
His  W;-fe  Then  a  Eoy  Who  Grov/s  Up  in  A  Peaceful  Home 

DOMESTIC  VlOl^NCE  !S  THE  #1  LfADING  CAUSE  Of  INJURY  TO  UNBORN 
CHIUDREN 

"         1  Ou^t  cf  Every  3  Pregnant  V/omen  are  Bettered 

March  of  Dimes  Study  Found  that  DOMESTIC  VIOLENCE  Is  the 
Leacina  Cause  of  Birth  Defects  -Jvlore  Then  ALL  ether  Medical 
Causes  COMBINED 

Bettered  Women  are  Twice  as  Likely  to  Misccr?/ 

ccttered  Women  are  25%  More  Likely  to  Deliver  Lew  Eirthv/eight 
Ecbies 

In  the  US.,  We  Spend  $2.5  BILLION  DOLLARS  Annually  to  Keep  Low 
Eirthv/eight  Babies  Alive  During  their  Fir^t  Year  of  Lte 

A  Bureou  of  Noronal  Affairs  Rsport  Found  th,e  Cc^t  cf  DOMESTIC  VIOLENCE 
To  U.S.  companies  is  Between  S3  to  So  BILLION  DOLLARS  Ar.nualty  From  Lost 
V/or'^  Time.  Increased  Hecttfi  Care  Costs,  High<er  Turnover  Rates  end  Lower 
Productivity. 

WHERE  APE  OUR  PRIORfTIES? 

°        In  the  U.S.,  There  are  3  Timjes  More  Shelters  fcr  Animals  man  for 
Battered  Women;  3600  for  Animals  v.  1 200  fcr  Wcmen 

°        The  Ctty'  cf  Boston  Spends  More  Money  on  its  ZOO  then  tt^e  ENTIRE 
State  of  Massachusetts  Spends  on  ALL  Shette.^s  fcr  Bettered  Women 

end  Children 

'        In  ■v!c.s;;cchuGehs,  v.-.^  Turn  Awcv  5  Gcr'ered  '.'.:,—  £■-.  fr;  Ever/  2  v.-r- 
S;-!£-irer  end  c  Chieren  fcr  £••  "r^-  2  >.ve  S;-ie':e' 

nr'S  TIME  TO  i-iELI-  DATTErJED  WOMEN  .AMD  Ch;l~~:£-  !  NOW. 

surrCKfrocA:  the  i:l:vi?-c:3  [;'C^;t{?;)C  wcs^^iCz  uw/. 
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USING  COERCION 
AND  THREATS 

Micr.g  and/or  carrying  out  ffif^its 
■J)  do  someinmg  w  hurt  her 
•  Ihrealening  to  leave  her.  to 
comml  suicd!.  to  repon 
her  to  wellara  •  majang 
her  drop  charges  •  makjng 
her  do  illegal  things. 


USING 
ECONOMIC 
ABUSE 

Pre/eirng  her  !rc-  ;=:mg 
or  ke?:mg  a  joo  •  -a.cr5  her 
ask  lor  money  •  giving  *5r  an 
ailuivance  •  taking  her  — cney  •  not 

leang  her  know  acout  ;r  nave  access 

to  family  income. 


USING 
INTIMIDATION 

Making  her  afraid  &y  using 

looks,  aaions.  gestures 

•  smashing  tr.ings  •  destroying 

her  procerr/  •  abusing 

pets  •  C:solaying 

weapons. 


USING 
EMOTIONAL 
ABUSE 


USING  MALI  PRIVILEGE 

Treating  her  lie  a  servara  •  maJdng  all  the  big 
decisions  •  acting  liki  3ie  "master  of 
the  castle"  •  being  T.t  one  to 
deSne  mens  and  vncrrens  roles.   _ 

USING 

CHILDREN 

Maidng  her  feel  gidty 

about  the  children  •  using 

ir.e  chfldren  to  relay  messages 

•  vsing  visitation  to  harass  her 

•  t^reaIening  to  lake  the 

children  away. 


POWER 

AND 
CONTROL 


Putting  her  dc*n  •  making  her 
feel  bod  about  herself  •  calling  her 
names  •  making  her  thmit  she's  crazy 
•  playing  mind  games  •  humiliating  her 
•  making  her  lee!  guiity. 


USING  ISOLATION 


Controlling  what  she  does,  who  she  sees 
and  talks  to.  what  she  reads,  where 
she  goes  •  Omiting  her  outside 
involvement  •  using  jealousy 

MINIMIZING,  X.     »  f^fy  Jniois 

DENYING 

AND  BLAMING 

Making  ight  of  the  ahuse 
and  not  taking  her  concerns 
about  it  serousfy  •  saying  the 
abuse  didm  happen  •  shiftng  respon- 
sibiTity  for  abusiv?  behavior  •  saying 
she  caused  it 


WOLENCe 
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Identifying  the 

Assaultive  Husband 

in  Court: 

You  Be  the  Judge 

by  David  Adtara.  M-Ed. 


Dazid  A.dams  ii  Co-foundxr  and  Prtsi- 
imt  of  Emrrgf.  A  Mms  Counstlir.g  Str- 
'tc£  an  Dorng3tic  ViolmcM.  Ht  is  a  nfl- 
.-.onnJIy   known   t-ptil   on   counstling 

Xndividual  and  insdtuconaJ  suppres- 
sion ot  the  truth  frequently  run  parallel 
'ursea  in  hucory.  Evm  when  the  truth 
not  actively  wppressed.  it  is  some- 
"•■tnes  resisted  beaus*  of  the  low  status 
-'    t  tellers.  Such  is  the  ast  with  twife  ' 
■c  The  ability  of  itKlividual  perpc- 
tots  to  conc^  or  justify  their  violcace 
as  been  faciuatea  by  a  ciiuiinai  /uscia 
~tein  that  has  histonoily  xyxjied  or 
med  the  battered  woman  flaub  k 
=uieider.  198i  New  York  Task  fora 
••  Womcj  in  the  Courts.  1986).  But  the 
ninai  jusacs  systcai  is  not  alone  in 
ng  the  abusive  man  off  the  hook, 
e  downplaying  of  domestic  violence 
■^  the  tendency  to  blame  victims  have 
well  documeited  among  »~-^l  kt- 
t    providers,    medical    personnel. 
•Sy.  and  the  media  (Scheeiu».  1982). 
jften,  those  who  are  in  a  position 
3"vene  have  failed  to  edtuate  them- 
s  about  wife  abuse.  Biased  precsn- 
"^ns  about  moi  aod  women  have 
•ed   nearly  evufmiej  ability  id 
...7  wife  abus^  ard  conseouently. 
ibility  to  hoid  abusers  responsible 
nr  violence.  Even  our  questions 
a  preoccupabon  with  the  vicam's 
:es  and  responsibilities  rather  than 
of  the  perpetrator  We  ask.  "Why 
le  put  up  with  u7  "  rather  than 
^es  he  beat  her?  "  Finding  the 
-.eana  moving  beyond  popular 


itereot>-p«s  and  learning  to  ai.  the  nght 
questions.  Court  ori'ict-T  must  be  espe- 
cially carerul  10  ask  plainiirfs  whether 
ihey  fear  potential  repnsals  from  the 
defendant  in  reporting  domestic 
assaults. 

As  frightening  as  domestic  abuse  is. 
the  experience  of  pubUdy  disclosing  it 
has  been  compared  to  stepping  off  a  cliff. 
Disclosure  not  only  puts  the  battered 
woman  at  greater  risk  for  retribution 
ftui-i  her  abuser  but  it  also  severely  jeo- 
pardizes hrr  soaal  and  economic  secu- 
rity. Reseanfi  shows  that,  far  from  being 
irrational,  these  fears  are  well-founded. 
Women  are  most  likely  to  be  muidered 
wniie  attrTTipnnic  to  report  abuse  or  to 
.leave  an  abusive  relationship  (SonkinT 
^985:    Browne.'  19871.   .Many  battered' 
women  report  that  their  husbands  have 
repeatedly  threatened  10  kill  them  if  they 
call  the  police  or  attempt  to  leave.  These 
who  treat  the  abusive  man  oonfutn  that 
'  the  violence  often  esolates  ones  the 
woman  attesipts  to  end  the  relationship. 
The  abuser's  threats  of  continued  physi- 
cal abuse  are  often  accompanied  by  ta>- 
nomic  threats.  These  commonly  indude 
threats  Is  withhold  child  support  and  to 
sabotage  her  job  plans.  Some  men  make 
threats  tfiat  are  specific  to  the  children, 
exploiting  their  wives  feats  of  losing  the 
dikuBi  ona  they  leport  domestic  ihriw 
Most  battered  women's  feats  about 
aBlng  the  police  or  seeking  court'  pro- 
tecaon  are  logiol  reflections  of  her  past 
ccpcricnce   with  her  abusive  spouse. 
What  appears  from  tfie  outside  as  an 
madonal    pattern    of    "crying   wolf." 
becomes   moot   more   understandable 
whd  one  idenoB^  the  s^jeiJIii.  sore  tac- 
tia  of  the  abuser.  These,  oombtned  with 
incDtisistent  and  sometimes  hostile  re- 
sponses Ciuiti  the  criuiixial  justice  system 
reintorcB  the  battered  women's  fears  that 
there  is  no  reaJ  esope  horn  the  abuse. 

Characteristics  of  the  Abusive  Husband 
Tne  following  descriptive  profile  of  the 
abusive  husband  is  provided  to  help 
criminal  justice  workers' become  more 
sensitive  to  the  concerns  of  battered 
women  and  more  knowledgabic  (and 
hence,  less  vulnerable)  to  the  manipula- 
tion patterns  of  the  abusive  man.  The 
prtjfile  is  drawn  not  only  from  victim  ac- 
counts and  research  findings  but  also  my 
twelve  year  expenencs  as  a  cotmsdor  of 
abusive  men  at  Emerge:  A  Mens  Coun- 
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seling  Service  on  domestic  >'.oie.-.ce  „-. 
Cambridge.  .Massac'iuseci.  founoec  ..-. 
1977.  Esierge  was  the  tir^i  program  or 
its  kind  in  the  naaon.  Each  oaracanstic 
listed  has  impliations  for  all  those  wrio 
are  in  a  position  to  identify  abusive  be- 
havior and  prescribe  solutions. 

1.   Discrrpancy  in  public  ■stnus  pn-jaie 

behirotor 
Men  who  barte.'  their  -.vives  ctten  c'o  not 
come  across  to  those  outside  ;.".e  ra.Tiilv 
as  abusive  ir.divicuals.  Of:e.n  the  abu- 
sive .-nan  maintai.-j  a  public  i.naee  as  a 
fnencly,  firing  person  who  1$  a  cevotec 
"family  man."  This  good  rtpL:ai:or. 
Often  leaci  .leitHbors  and  t.-.e.-.cs  :o  can- 
dude  that  his  wi/e  is  tiagg;r^:i-ig  wrc.-i 
she  reports  physical  abuse.  Poiice  re- 
sponding to  these  reports  inay  'oe  swaved 
by  the  olm  de=:eanor  of  the  perpetrator. 
By  contrast,  his  wire  may  ierrr.  —ore  agi- 
tated and  hysterical,  leading  police  or- 
ficers  to  csndude  falseiy  t.Hat  she  is  the 
more  aggressive  parry.  Trjs  false  picrjre 
is  often  repeated  in  court.  Dressed  in  a 
suit  and  accompanied  by  counsel.  Lhe 
male  defendant  frequently  comes  across 
more  credibly  than  the  female  plainfi:. 
This  is  especially  true  when  the  perpe- 
trator is  a  professional  man.  In  such  a 
CISC,  the  picture  the  plaintiff  paints  of 
her  husband's  behavior  may  seem  incon- 
sistent with  his  stature  in  the  communiry. 
ApprtBcimately  one-third  of  the  men 
counseled  at  Emerge  are  professional 
men  who  ate  well  respected  in  their  jobs 
and  their  communities.  These  have  in- 
duded  docTots.  psychologists,  lawyers, 
ministeiv.  and  business  eiecutives.  Police 
and  court  officers  must  look  beyond  the 
popular  image  of  the  abusive  man  as  an 
eary-co-spot  brute.  While  some  abusers 
bear  some  resemblance  to  this  stereo- 
type, most  do  not. 

2.  Minimization  and  dmiai 
Living  in  a  soaety  that  undervalues  do- 
mestic life,  abusive  men  do  not  expect 
their  abusive  be.Haviors  mward  women 
Id  be  taken  seriously  One  man  said  it 
had  never  occurred  to  him  that  he  couid 
be  arrested  for  such  a  "mmnr  thme'  Tnis 
man's  attitude  that  mens'  ill-treatment  of 
women  doesnt  belong  in  the  public 
sphere,  does  not  exist  in  a  socal 
vacuum.  It  is  mirrored  by  recent  public 
debates  about  the  relevance  ot  how  pub- 
lic men  treat  their  wives,  particularly 
when  allegations  of  wife  abuse  or  infi- 
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x'dy  or  child  «upport  i^rtrmmti  is  < 
biTiiinmf  acne  dai^td  to  csect  their 
partner!  oo  reconaJe  or  to  drop  cnmuvai 
complaints.  Prosecutors  aiul  judges 
should  routinely  enojuia^  battered 
women  KJ  seek  modification  of  chJd 
vuitabon  agreements  if  tuA  agreements 
are  being  abujed.  or  if  tbt  child's  or 
womans  phyjical  safety  is  being 
icopardized. 

7.  Suhstancx  Abus* 
Research  studies  have  varied  findings 
about  the  degree  of  overlap  between 
spouse  abuse  and  substance  abuse.  One 
srudy  found  70*^  of  men  arrested  for 
domestic  battery  showed  evidence  of 
alcohol  or  drug  abuse  'f^berts.  1987). 
A  $un/ey  of  womei  who  sought  rerugr 
in  shelters  for  battered  women,  found 
tfvat  ■a"'  reponed  that  their  abusive 
husband  abused  alcohol.  "Hus  variation 
in  findings  is  attrikjutabie  to  the  us*  of 
tiirt'enng  entena  in  assessmg  the  bat- 
terers use  or  abuse  of  substances.  There 
is  also  evidence  to  suggest  that  police  are 
more  likely  to  arrest  a  batterer  when 
there  a  also  evidsicz  that  he  is  under  the 
influence  of  alcohol  or  drugs  (Kanior  k. 
Straus.  1986). 

Despite  the  high  cuiicladon.  ecperts 

.n  the  domestic  vicleice  field  agree  Chat 

alcohol  or  drug  us*  does  not  ausc  men 

atter  their  wives  (Colenan  it  Straus, 

J).  Acting  as  a  socially  approved  di>- 

:nhibitor.  aJcshol  us*  becomes  a  comre- 

luent  excuse  for  some  men  to  hit  their 

vo.  The  battering  htisbovl  who  abuses 

shol  has  two  problems  for  which  he 

-nist  take  rsponsibility.  AJoohol  or  drug 

ittrxnt  alone  will  not  aop  the  ba/ter- 

abusivcness.  Rcujfuuig  alcohoBo 

rubii  high  races  of  abusiv«  behavior. 

sptic  this,  one  study  found  that  uauu 

TM  state  refer  most  aloohol/drog 

ing  batterers   Co  alcohol  or  drug 

Jtmeiu  programs  only  —  irithout 

rercmng   ts   speoafoco   Daiieiw 

lent  niugiauis  iRuliau.  1987).  B*- 

«  probation  officers  and  judges  have 

-.  more  sensitized  to  alcohol  and  drug 

31S.  there  is  a  danger  of  focusing 

v«]y  on  the  substancz  abuse  when 

nibstance  abuser  is  also   abusive 

-'  his  wife.  When  che  problems  co- 

:  is  cnti^  for  the  individual  to 

ooatcd  for  both  kinds  of  treatmexic. 

"•roFict  CO  cfmngr 

'Stance  abusers  who'^are  stiil  in 


the  denial  stage,  most  abusive  husbands 
lack  oucmal  monvation  to  seek  counsel- 
ing or  no  change  their  behavior.  It  is  ein- 
truetd  that  less  than  1%  of  cnen  who  bat- 
ter are  referred  to  tpecialiud  treatment 
programs  for  abusers.  Approximateiy 
20S  of  Emerge  clients  are  court-ordered 
to  attend  the  program.  Though  the  rest. 
CechniealJy.  are  self-referred,  mosc  of 
these  have  sought  counseling  only  once 
ic  became  clear  chat  cheir  relabonship 
will  not  continue  unless  they  attend.  For 
most  of  these  men.  the  problem  as  they 
see  it  is  thjt  their  vnves  have  left  Lhem. 
not  that  Lhey  have  been  violerj.  tnitiaily. 
the  abusive  man  bargains  with  his  wife 
to  change  as  little  as  possible  (Adams. 
1989).  For  instance,  he  may  agree  to  at- 
tend one  week  of  counseling  in  exA^r.^ 
for  rerumng  home  or  having  criminal 
charges  against  him  dropped.  Firry  per- 
cent of  Emerge  clients  drop  out  of  treat- 
ment within  the  first  month,  a  figure 
that  is  consisamt  with  other  programs. 
Some  drop  out  as  soon  as  they  recsn- 
cle  with  their  wives.  Others  drop  out  as 
soon  as  it  becomes  dear  that  a  recon- 
ciliabon  isn't  possible.  The  typical  bat- 
tering man.  like  che  alcoholic  brings  a 
'quick  fix'  mentality  to  counseling.  Kis 
desire  to  restore  the  status  quo  outweighs 
his  desire  to  change. 

Summary 

For  court  workers  to  become  aware  of 
abusive  behavior  patterns  does  not  con- 
demn the  abusers  chances  for  change. 
On  the  concraiy,  this  insight  help  intB- 
weiicu  resist  che  abuser's  manipuladon 
patterns  and  more  realisti^Iy  appraise 
his  suitability  for  rehabilicative  efforts. 
Qeariy.  some  perpetiatora  pose  too  great 
a  danger  to  cheir  wives  for  che  courts  m 
(exeasc  cnesi  iiuo  the  ujuuiiuiuty.  Assfls- 
mcncs  for  potencial  lethality  should  be 
made  in  every  spouse  assault  cue.  In  my 
expcriena.  the  men  who  do  make  sig- 
nificant changes  arc  those  who  accept 
legal  sandions  and  presevexe  with  coun- 
seling. These  m.Bi  respect  their  wives  de- 
cisions concerning  the  amount  and  na- 
ture of  contact  she  wishes  to  have  with 
him.  He  teams  to  focus  on  his  own 
rather  chan  her  behavior.  Much  depends 
on  the  public  sanctions  that  the  abuser 
encounters  along  the  way.  Courts  have 
a  cnncal  role  to  play  in  this.  They  deter- 
mine whether  the  abuser  attends  a  treat- 
ment program,  how  long  he  stays  in  the 
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WHY  WOMEN  STAY 

While  many  people  ask:  "why  don't  battered  women  just  leave? ".  the  real 
question  is:  "Why  do  we.  as  a  society  tolerate  such  tremendous  violence 
against  women?"  Prosecutors  need  to  understand  the  situation  that  battered 
women  find  themselves  in.  and  the  obstacles  she  may  encounter  when  trying 
to  leave  a  battering  relationship. 

I.  Economic  factors 

THE  MOST  LIKELY  PREDICTOR  OF  WHETHER  A  BATTERED  WOMAN 
WILL  PERMANANTLY  SEPARATE  FROM  HER  ABUSER  IS  WHETHER 
SHE  HAS  THE  ECONOMIC  RESOURCES  TO  SURVIVE  WITHOUT  HIM 

Battered  women  and  iheir  dependent  children  are  often  compelled  " 
economically  back  into  relationships  with  batterers. 

•  The  standard  of  living  of  women  plunges  73%  after  divorce 

•  In  1987.  only  42X  of  all  fathers  ordered  to  pay  child  support  fully  comply 
with  those  orders.  More  than  351  paid  nothing. 

•  Studies  have  shown  that  men  who  baiter  are  less  likely  to  pay  support 
after  separation,  and  use  the  withholding  of  child  support  as  a  way  to  gain 
economic  control  over  their  partners. 

•  Batterers  destroy  family  property,  including  telephones,  cars  and  clothing. 
Pennsylvania  estimates  that  the  average  loss  is  $1 0.000  from  men  who 
baiter. 

•  The  cost  of  relocation  for  battered  women  displaced  by  domestic  violence 
costs  a  minimum  of  S3.000  per  relocation. 

"  The  number  one  cause  of  homelessness  among  women  with  children  is 
domestic  violence  —women  and  their  children  often  become  homeless  when 
they  leave. 

II.  Social  Factors 

'  Threats  of  reprisal 

•  loss  of  children 
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*  disapproval  of  family  and  friends 
'  fear  of  job  loss 

*  shame 

'  social  isolation 

*  Lack  of  serious  intervention  in  the  past:   The  victim  may  have  been 
through  the  legal  system  before,  and  found  that  the  batterer  was  not  held 
accountable  for  his  violence,  Thus,  realizing  the  lack  of  community  response, 
she  may  be  reluctant  to  prosecute  or  call  the  police  again. 

III.     Psychological  Factors 

'  Her  chDdhood.  60%  of  battered  women  grew  up  in  homes  whether  either 
they  or  their  mother  was  abused. 

'Low  self-esteem 

*GuUt 

*  Beheve  promises  of  change 

*  Serious  depression 

*  Human  tendency  to  minimise  and  deny  violence  in  her  life 


i 
i 
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TIPS  FOR  PROSECUTORS  ON  INTERVIEWING 
VICTIMS  OF  DOMESTIC  VIOLENCE 

Although  inlerviewing  would  appear  to  be  a  simple  process,  it  is  a  skill  that 
requires  practice.  Practice  is  especially  important  when  interviewing 
involves  topics  of  violence,  and  abuse  that  are  often  dilTicult  for  the 
interviewer  to  talk  about. 

When  you  meet  a  battered  woman,  this  may  be  her  first  experience  with  the 
legal  system.  The  emotional  trauma  associated  with  the  abuse  may  be 
combined  with  fear,  intimidation,  and  confusion  about  the  legal  process.  As 
a  prosecutor,  it  is  your  duty  to  impart  a  great  deal  of  knowledge  to  her,  as 
well  as  obtain  the  necessary  information  for  your  case.  This  requires 
establishing  a  good  rapport  with  the  woman,  and  being  able  to  both  ask 
questions  and  LISTEN  to  her  answers  and  concerns.  You  must  try  to  be 
supportive  and  understanding. 

1.  Always  interview  the  woman  outside  the  courtroom,  and  away  from  the 
batterer,  his  family,  her  family  or  the  defense  attorney.  Take  her  into  the 
hall  if  the  first  lime  you  meet  her  is  in  court.  Make  sure  to  always  ask  if  it  is 
safe  to  talk  when  contacting  her  by  telephone. 

2.  Introduce  yourself  to  her  and  eiplain  your  role.  It  is  your  duty,  as  a 
prosecutor,  to  hold  the  defendant  accountable  for  his  criminal  behavior.  YOU 
ARE  NOT  HER  LAWYER  AND  DO  NOT  REPRESENT  HER.  Be  careful  not  to  give 
legal  advice  on  civil  matters. 

3.  Be  prepared  to  listen.  Don't  be  in  a  hurry  to  give  advice  or  a  lecture. 

4.  Eiplain  the  prosecution  process,  and  spousal  privilege  (if  applicable)  in 
terms  that  she  can  understand.  The  victim  has  the  right  and  ability  to  make 
decisions  and  lake  responsibility  for  those  decisions. 

5.  Listen  to  her  responses  and  try  to  divide  her  problems  into  part,  as  the 
whole  may  be  too  overwhelming. 

6.  Explain  why  you  must  ask  questions  which  may  be  painful. 

7.  Be  clear  about  your  own  values  without  being  judgmental. 

8.  Advice  her  thai  she  does  not  have  to  speak  to  his  defense  attorney,  but  if 
she  wants  to.  you  will  be  glad  to  be  there  with  her. 
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HLS  Battered  Women's  Advocacy  Project 


Chapter  IV 


Here  are  some  pitfalls  to  avoid: 

ACTIONS  TO  AVOID 

WORDS  TO  AVOID 

ALTERNATIVES 

direct,  order  or  comirLind 

"you  must  do  x" 

empower  her  to  make  her 
own  decisions. 

moralize  or  preach 

"it  is  your  duty  to  . . ." 
"you  should  . . ." 

"I'm  afraid  for  your  safety" 

arguing,  instructing  or 
lecturing 

"here  is  how  you  are 
vvTong . . ." 

"the   pros   and    cons   of  each 
side  are  ..." 

evaluate,  disapprove, 
blame  or  criticize 

"you're  not  thinking 
straight"  "how  could 
you  have  let  him  hit 

Remind  her  what  a  great 
step  she  is  taking:   "I 
know  this  is  difficult.    It 

the  kids?" 

takes  courage  to  get  help." 

Diagnose  or 
psychoanalyze 

"Tfour  problem  is  . . ." 

If  she  is  feeling  confused, 
encourage  her  to  attend  a 
battered  women's  support 
proup  at  her  local  shelter 
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*  I  AM  AFRAID  FOR  YOUR  SAFETY 

*  I  AM  AFRAID  FOR  THE  SAFETY 
OF  YOUR  CHILDREN 

*  THE  VIOLENCE  WILL  GET  WORSE  UNLESS 
THERE  IS  SERIOUS  INTERVENTION  AND  THIS 
MAN  IS  FORCED  TO  STOP  HIS  VIOLENT 
BEHAVIOR 

*  YOU  NEVER  THOUGHT  IT  WOULD  HAPPEN 
THE  FIRST  TIME.  DID  YOU? 

*  I  UNDERSTAND  THAT  YOU  MAY  NOT 
CHOOSE  TO  LEAVE  NOW,  BUT  WE  WILL  BE 
HERE  TO  HELP  WHEN  YOU  ARE  READY 
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HOW  TO  ADDRESS  VICTIMS'  CONCERNS  ABOUT  PROSECUTION 

1 .  Victim  really  wants  to  proceed  but  is  afraid  or  embarrassed 
to  do  so . 

Tell  her  that  a  crime  has  been  committed  and  these  are  the 
State's  charges.   She  is  not  responsible  for  the  violence 
committed  against  her. 

2.  She  doesn't  want  the  defendant  to  lose  his  job  because  she 
is  financially  dependent  on  him. 

Explore  different  dispositions  with  her  including  ones  that 
do  not  involve  jail.   Address  the  fact  that  he  was  willing 
to  risk  the  family's  well-being  when  he  ccrmitted  the  crime. 
Jail  is  a  short  term  risk  but  might  result  in  long  term  gain 
if  it  deters  his  violence.   Refer  her  to  resources  such  as 
social  services  in  the  event  that  she  needs  financial 
assistance. 

3.  She  feel  responsible,  and  guilty.   She  doesn't  want  to 
punish  him. 

Remind  her  that  his  behavior  was  illegal  and  he  is 
responsible  for  his  actions.   Have  her  relive  the  experience 
and  remember  how  afraid  she  was.   Tell  her  that  the  judge  is 
sending  him  to  jail,  not  her. 

4.  She  believes  he  has  changed  cmd  will  never  abuse  her  again. 

Explore  whether  or  not  he  has  made  similar  promises  in  the 
past  and  whether  he  really  kept  his  promise  or  used  it  as  a 
ploy  to  control  her.   Acknowledge  the  reasons  she  wants  to 
believe  it  won't  happen  again.   Explain  that  the 
introduction  of  the  legal  system  in  their  lives  frequently 
increases  his  abusive  tactics.  He  may  be  making  promises  in 
an  effort  to  avoid  facing  legal  consequences  for  his  • 
actions . 

5.  She  believes  that  since  she  has  gone  this  fax  she  can  safely 
back  down  and  he  will  still  be  deterred. 

Explain  that  defendant  may  perceive  her  actions  as  evidence 
that  he  really  can  avoid  consequences.   Prosecution  is  a 
tool  that  can  help  empower  her  and  correct  the  power 
imbalance  in  the  relationship. 
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6.  She  has  made  up  her  mind  not  to  testify  and  has  already  told 
the  defendant. 

Renind  her  that  these  are  the  State's  charges.   Acknowledge 
the  difficulty  of  her  decision  but  the  benefits  of 
prosecution.   If  appropriate,  tell  her  that  you  might  have 
to  compel  her  testimony  and  that  you  will  tell  the 
defendant. 

7.  Proceeding  with  prosecution  violates  her  religious 
convictions . 

Acknowledege  her  feelings  but  remind  her  of  her  right  to 
live  without  fear,  and  the  State's  need  to  Suop  domestic 
violence  in  her  relationship  and  any  future  relationship  the 
abuser  night  have. 

8.  She  is  afraid  that  proceeding  with  prosecution  of  her 
pax-tner  will  be  bad  for  the  kids. 

Remind  her  that  his  violence  is  a  much  greater  threat  to  the 
lives,  safety  and  emotional  well  being  of  the  children. 
Boys  raised  in  homes  where  they  witness  their  father's 
aggression  occuring  without  negative  consequences  often  grow 
up  to  be  abusers  in  their  adult  lives. 

9.  She  is  afraid  he  will  assault  or  kill  her  if  she  proceeds 
with  prosecution  and  the  judge  does  not  protect  her. 

Educate  her  about  resources  such  as  emergency  shelter  at  the 
House  of  Ruth.   Conduct  safety  planning  with  her.   Remind 
her  that  his  threat  to  retaliate  can  compel  prosecution. 
Discuss  the  reality  that  she  may  get  beaten  or  killed  if  she 
doesn't  proceed  with  prosecution  and  that  you  will  prosecute 
the  case  aggressively  to  ensure  her  safety. 

10.  She  is  afraLid  that  if  she  testifies  it  will  maJce  him  mad  and 
he  will  end  the  relationship. 

Explain  that  his  violence  is  destroying  the  relationship. 
He  didn't  worry  about  making  her  mad  when  he  abused  her. 

11.  She  believes  it  is  a  private  matter  and  no  one  else's 
business. 

Discuss  the  reality  that  society  has  treated  domestic 
violence  as  a  private  matter  for  centuries.   This  has  only 
resulted  in  injury  and  death  to  women.   Educate  her  that  the 
legal  system  in  Baltimore  has  a  committment  to  now  treat  it 
as  a  criae.  Express  concern  for  her  safety.   Half  of  all 
assaults  are  never  reported  to  the  police  because  victims 
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feel  It  IS  a  private  matter.   Yet  research  shows  that 
calling  the  police  following  an  abusive  act  appears  to 
reduce  the  risk  of  furture  assault  within  six  months  bv  as 
much  as  6  2%.  ■' 

12.   She  is  afraid  of  recounting  hujniliating  details  about  the 
euDuse  in  court 

Support  her  emotionally.   Remind  her  that  she  is  not  to 
blame.  Review  her  testimony.  .  Make  her  the  last  witness. 


I 
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Safety  Measures 

1.  Communicate  to  her  that  she  is  ultimately  powerless  to 
prevent  his  violence. 

2.  Help  her  assess  his  lethality.   (See  lethality  handout.) 

3.  Explain  the  cycle  of  violence  and  help  her  get  in  touch  with 
how  she  senses  he  is  building  to  violence,  i.e.,  tone  of 
voice,  habits,  behavior,  tense  body  posture,  etc. 

4.  Help  her  set  up  an  emergency  plan  for  leaving  when  he  gets 
violent: 

a.  save  money  from  paycheck  or  any  allowances  she  receives 
-  attempting  to  save  at  least  enough  money  to  get  to  a 
safe  place. 

b.  hide  keys  to  the  car  and  house. 

c.  hide  changes  of  clothes  for  herself  and  children 
(preferably  away  from  home). 

d.  have  handy  and  in  a  safe  place  emergency  numbers 
including  the  number  of  the  shelter. 

5.  Suggest  she  talk  to  her  children  about  safety: 

a.  develop  a  code  the  children  will  learn  to  interpret  as 
serious  and  recpiiring  that  they  leave  the  house 
immediately  to  go  to  a  safe  place. 

b.  teach  older  children  to  call  a  relative,  friend, 
neighbor,  or  police  when  they  see  or  hear  violence. 

c.  suggest  she  arrange  to  go  back  for  the  children  as  soon 
as  possible  if  she  can't  get  out  with  them. 

6.  Have  a  signal  set  up  with  neighbors,  relatives,  and  friends 
what  will  alert  them  when  violence  occurs. 

7.  Hide  important  documents  (marriage  license,  birth 
certificates,  social  security  cards)  in  a  safe  place. 

8.  If  attacked,  go  to  a  hospital  for  medical  attention;  have 
the  abuse  documented  on  the  hospital  record. 

9.  Keep  a  record  of  injuries,  including  photographs. 

10.  Never  share  her  safety  plans  with  the  abuser. 

11.  If  she  returns  to  their  mutual  residence,  and  he  has  been 
evicted,  the  locks  should  be  changed. 

BE  AWARE  THAT  CODPLES'  COUNSELING  IS  CONTRAINDICATED 
FACT:   Men  who  aibuse  become  increasingly  violent  over  time. 
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ASSESSING  THE  LETHALITY  OF  MEN  WHO  BATTER 

Although  the  lethality  of  a  batterer  cannot  be  predicted  with  any 
certainty,  this  assessment  is  offered  to  battered  women  and 
professionals  for  battered  women  in  the  hope  that  we  can  improve 
our  predictions  about  lethality.   Battered  women  need  to  develop 
an  adequate  safety  plan  and  to  evaluate  the  effectiveness  of 
legal  action  contrasted  with  flight/hiding.   This  cannot  be  done 
without  assessing  lethality. 

Threats  of  Homicide/Suicide 

Threats  of  homicide  or  suicide  by  the  batterer  should  be  taken 
very  seriously.   The  batterer  who  has  threatened  to  kill  himself, 
his  partner,  the  children  or  her  relatives  must  be  considered 
extremely  dangerous.   Not  all  batterers  who  kill  have  threatened 
or  attempted  suicide  previously.   However,  most  have.   The 
batterer  who  threatens  suicide  should  be  potentially  considered 
homicidal.   The  coupling  of  homicide  with  suicide  is  an 
occurrence  that  happens  more  frequently  with  men  who  kill  family 
members  than  men  who  kill  strangers.   Threats  or  attempts  of 
homicide  and  suicide  must  be  assessed  carefully. 

Fantasies  of  Homicide/Suicide 

The  more  the  batterer  has  developed  a  fantasy  about  who,  how, 
when  and/or  where  to  kill,  the  more  dangerous  he  may  be. 
Professionals  need  to  explore  with  a  battered  woman  all  of  the 
details  she  can  remember  about  threats  of  homicide  or  suicide. 

The  batterer  may  have  described  events  which  would  "trigger"  him 
to  commit  homicide,  suicide  or  assault.   One  "trigger"  may  be  her 
leaving  him.   Men  who  have  threatened  to  kill  battered  women  when 
they  leave  the  batterer  have  all  too  often  attempted  to  follow 
through  on  homicide  or  suicide. 

The  batterer  who  has  previously  acted  out  part  of  a  homicide  or 
suicidal  fantasy  may  be  more  invested  in  killing  as  a  viable 
"solution"  to  his  problems. 

Indicators  of  Lethality 

It  is  important  to  emphasize  that  we  cannot  ever  really  know 
which  man  will  attempt  to  kill  a  battered  wor.an  or  her  children. 
We  do  know  that  when  certain  indicators  are  clustered,  the  danger 
of  homicide  and  assault  increases.   Thus,  the  man  who  made 
threats  or  attempted  homicide  or  who  has  fantasies  about  killing 
a  battered  woman,  himself  or  their  children  may  be  lethal, 
particularly  if  any  of  the  following  factors  occur: 

1)    Depression.   The  batterer  who  has  been  depressed  for  a 
period  of  time  may  be  a  candidate  for  homicide/suicide.   Where  a 
man  is  heavily  in  debt  or  has  lost  his  job  or  where  the  future 
looks  bleak  in  other  ways,  these  situational  rtresses  coupled 
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with  depression  might  enhance  the  batterer's  consideration  of 
homicide  or  suicide. 

2)  Weapons.   Where  a  batterer  possesses  weapons  and  has 
used  weapons  in  the  past  in  his  assaults  on  the  battered  woman, 
the  children  or  himself,  the  batterer's  access  to  those  weapons 
increases  his  potential  lethality.   When  his  instruments  of 
aggression  are  removed,  he  may  look  for  others  or  he  may  not. 
This  does  not  mean  that  a  man  who  is  intent  on  homicide  will  not 
follow  through  if  he  doesn't  have  his  weapons.   However,  a  man 
who  might  impulsively,  rather  than  planfully,  kill  is  less  likely 
to  kill  if  his  weapons  are  not  in  his  possession. 

Even  if  a  man  has  never  used  weapons  in  his  threats  or  actions  or 
fantasies,  the  very  presence  of  firearms  or  knives  enhances  the 
chance  of  homicide  or  suicide.   Accidental  homicide  sometimes 
occurs.   Accidental  homicide  is  more  likely  when  a  man  has  access 
to  weapons . 

3)  Obsessive  About  Partner.   A  man  who  is  obsessive  about 
this  female  partner,  who  either  idolizes  her  and  feels  he  cannot 
live  without  her  or  believes  he  is  entitled  to  her  no  matter  what 
because  she  is  his  wife,  is  likely  to  be  more  dangerous  toward 
the  battered  woman.   The  man  who  keeps  calling  or  works  hard  to 
track  her  down  and  who  stalks  her  at  her  place  of  work  or  waits 
for  her  at  the  places  she  usually  goes  may  be  potentially  lethal. 

4)  Centrality  of  Battered  Woman.   It  is  important  to  look 
at  how  central  this  battered  woman  is  to  the  batterer's  universe. 
The  professional  should  evaluate  how  isolated  the  batterer  is. 

If  he  is  cut  off  from  family  and  friends  or  a  solitary  man  except 
for  her  company,  he  may  turn  toward  thoughts  of  homicide  or 
suicide  especially  if  the  loss  of  the  battered  woman  represents 
or  precipitates  a  total  loss  of  hope  for  a  positive  future. 

5)  Furious  Anger.   An  angry  man  can  be  exceedingly 
dangerous.   The  anger  may  be  at  her  desertion.   It  may  be  because 
he  believes  she  has  no  right  to  do  anything  without  his 
permission.   Anger  may  erupt  because  he  has  lost  control  over 
her.   He  may  be  furious  that  she  exposed  his  violence. 

We  are  not  talking  about  uncontrollable  urges  resulting  from 
anger.  Any  angry  batterer  can  and  does  make  decisions  about 
whether  to  commit  homicide  or  suicide. 

6)  Drug  or  Alcohol  Consumption.   Consumption  of  drugs  or 
alcohol  when  in  a  state  of  despair  or  fury  can  elevate  risk  of 
lethality  also. 

7)  Access  to  the  Battered  Woman.   Clearly,  access  to  the 
battered  woman  is  an  important  factor  in  predicting  lethality. 
If  the  batterer  cannot  find  her,  he  cannot  kill  her. 
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The  clustering  of  several  factors  gives  the  professional  a  better 
sense  of  prediction  than  looking  at  any  single  factor.   We  really 
cannot  predict  when  a  man  will  kill  either  himself  or  his  family 
members.   However,  we  can  make  good  guesses  based  on  our 
experience.   Homicide  and  suicide  are  not  pleasant  subjects. 
Nonetheless,  it  is  important  that  we  help  a  battered  woman  assess 
the  danger  that  her  batterer  represents  to  her  life  and  safety. 

Assessment  by  Community  Agents 

Care  should  be  taken  in  assessing  lethality.   Professionals  may 
get  sufficient  information  from  the  batterer  himself.   However, 
often  batterers  deny  or  minimize  threats  or  fantasies  of  homicide 
/suicide.   The  community  agent  may  want  to  obtain  supplemental 
information  from  third  parties  in  order  to  complete  an  assessment 
of  the  batterer.   Caution  should  always  be  taken  that  the 
confidentiality  of  a  battered  woman  is  preserved  when  a  community 
agent  seeks  information  from  her.   If  a  batterer  hears  that  a 
battered  woman  has  spoken  with  a  community  agent,  this  may 
trigger  a  homicidal  assault.   Similarly,  should  the  batterer  hear 
that  a  community  agent  has  sought  this  information  from  third 
parties,  he  may  very  well  blame  the  battered  woman  for  this 
intrusion  on  his  privacy  and  this  may  precipitate  a  homicidal 
assault.   Thus,  lethality  assessment  should  be  conducted  most 
discreetly  and  information  obtained  from  persons  other  than  the 
batterer  must  not  be  shared  with  him. 
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HOW  TO  PROCEED  WITHOUT  A  VICTIM 

Domestic  violence  cases  should  be  treated  as  seriously  as  any  other  case.  We 
donl  ask  the  banker  if  he  wants  to  testify  when  the  bank  has  been  robbed; 
thus,  we  don't  ask  the  victim  if  she  wants  to  prosecute  when  she  has  been 
battered.   In  some  cases,  however,  the  victim  will  either  invoke  her  spousal 
privilege,  or  fail  to  appear.  It  is  the  duty  of  the  prosecutor  to  proceed  when 
there  is  other  evidence  available  to  convict. 

1 .  Develop  a  theory  of  the  case,  just  like  you  would  in  a  murder  trial. 
Eiample:  This  victim  was  injured,  and  her  partner  inflicted  those  injuries.  He 
has  been  abusive  in  the  past.  He  has  no  claim  to  self-defense. 

2.  Use  your  police  officers.  In  many  cases,  the  police  officer  either  witnessed 
the  assault  or  arrived  at  the  scene  minutes  after  the  assault. 

ALL  STATEMENT  VICTIMS  MAfCE  TO  POLICE  OFFICERS  AT  THE  SCENE  OF  THE 
INCIDENT  ARE  ADMISSABLE  UNDER  THE  EXCITED  UTTERANCE  EXCEPTION  TO 
THE  HEARSAY  RULE.  Cites:  Metz  v.  State  9  Md.  App.I5  ( 1 969);  Henslev  v. 
Rich  38  Md.  App.  334  (1978);  Sears  v.  State  9  Md.  App  375  (1970);  Stevens 
V.  State  192  A2d73(1963). 

Also  use  eiciied  utterances  or  conlessions  defendant  made  at  the  scene  of 
the  crime. 

Police  officers  can  also  testify  as  to  the  victim's  injuries,  her  fearful  state,  the 
defendant's  aggravated  or  aggressive  state,  the  state  of  the  children,  and  the 
disarray  in  the  house. 

Have  your  officers  take  photographs  of  the  victim  and  the  crime  scene.  Have 
all  weapons  seized,  and  submitted  into  evidence. 

2.  Order  medical  records  if  there  are  any.  Subpoena  hospital  workers  and 
emergency  medical  personnel,  as  statements  victims  made  to  hospital  staff 
and  ambulance  crew  as  to  how  she  sustained  her  injuries  are  admissible. 

3.  Order  the  91 1  tape,  admissible  as  a  record  kept  in  the  course  of  business. 

4  Past  battery  convictions  are  admissible  to  rebut  defendants  testimony 
that  the  relationship  was  harmonious,  or  that  the  viaim  consented  to  the 
battery.  Stevenson  v.  State.  94  Md.  App.  715(1993) 
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5.  Inlerview  neighbors,  who  may  have  heard  the  viaim  scream  for  help,  cry 
out  or  heard  the  aaual  assault. 

6.  Don't  let  the  defense  attorney  coerce  you  into  telling  them  whether  the 
victim  wiil  eiercise  her  spousal  privilege.  It  is  the  wife's  right  alone  to 
invoke  her  privilege,  and  the  husband  has  no  ability  to  claim  denial  of  that 
right,  or  lo  have  wife  informed  of  her  privilege  not  to  testily  against  him. 
Stevenson  v  State 

7.  In  cases  where  the  prosecutor  proceeds  without  a  victim,  in  many  cases 
the  defendant  will  either  plead  or  admit  to  the  battery  on  the  stand. 
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NOMINATIONS  OF  JOSE  A.  CABRANES,  TO  BE 
U.S.  CIRCUIT  JUDGE;  BLANCHE  MANNING, 
MARK  BENNETT,  DENNY  CHIN,  AND  HAR- 
OLD BAER,  JR.,  TO  BE  U.S.  DISTRICT 
JUDGES 


THURSDAY,  JULY  21,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:17  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Carol  Moseley- 
Braun  presiding. 

Also  Present:  Senators  Leahy,  Simon,  Hatch,  and  Grassley. 

OPENING  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  The  hearing  will  come  to  order.  I  am 
delighted  to  be  chairing  the  Judiciary  Committee  this  morning.  We 
will  conduct  a  hearing  on  the  following  judicial  nominees:  Judge 
Jose  Cabranes,  circuit  court  judge  for  the  Second  Circuit;  Harold 
Baer,  Jr.,  to  be  district  judge  for  the  Southern  District  of  New 
York;  Judge  Mark  Bennett,  to  be  district  judge  for  the  Northern 
District  of  Iowa;  Denny  Chin,  to  be  district  judge  for  the  Southern 
District  of  New  York;  and  Judge  Blanche  Manning,  to  be  district 
judge  for  the  Northern  District  of  Illinois. 

As  is  customary,  we  will  hear  first  from  Senators  and  Represent- 
atives who  wish  to  introduce  nominees  to  the  committee,  but  before 
we  turn  to  them,  let  me  state  for  the  record  that  each  nominee  has 
completed  a  detailed  questionnaire  on  his  or  her  qualifications,  ex- 
perience, finances,  and  philosophy.  The  portions  of  the  question- 
naire available  to  the  public  will  be  printed  in  the  record  of  this 
hearing. 

We  will  keep  that  record  open  for  a  limited  time  for  any  other 
written  testimony  submitted  to  the  committee  and  just  in  case 
members  of  the  committee  would  like  to  submit  written  questions 
and,  of  course,  we  will  place  in  the  record  the  full  introductory 
statements  of  home  State  Senators. 

I  am  joined  by  members  of  the  committee  here.  Senator  Orrin 
Hatch,  the  Senator  from  Arizona 

Senator  Hatch.  Utah. 

Senator  Moseley-Braun.  Utah;  sorry.  [Laughter.] 

Senator  Pat  Leahy,  the  Senator  from  Vermont,  and  my  colleague 
from  Illinois,  Senator  Paul  Simon. 

Senator  Hatch.  And  Senator  Grassley. 
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Senator  Moseley-Braun.  I  am  sorry,  and  Senator  Grassley  of 
Iowa.  So  we  have  a  representative  sample  of  the  Judiciary  Commit- 
tee in  attendance  this  morning. 

I  understand  there  are  a  number  of  time  constraints.  We  have 
quite  a  few,  actually,  very  distinguished  Senators  and  Members  of 
Congress  with  us  today.  I  understand  that  Senator  Simon  needs  to 
leave  and  just  wants  to  make  a  statement,  if,  with  your  deference, 
that  is  all  right,  and  then  we  will  go  to  the  Senator  from  New  York. 

Senator  Hatch.  Madam  Chairperson,  might  I  just  make  one 
comment  because  I  cannot  stay? 

Senator  Moseley-Braun.  Yes. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  I  just  want  to  say  that  I  think  all  of  these  nomi- 
nees are  excellent  nominees  and  I  want  to  commend  the  adminis- 
tration for  the  choice  of  these  nominees.  In  particular,  I  would  like 
to  single  out  my  friend,  Jose  Cabranes,  who  I  believe  is  one  of  the 
premier  judges  in  the  country  and  who  I  think  has  a  tremendous 
future  in  the  judiciary,  as  well  as  anything  else  he  decides  to  do. 

I  just  want  to  say  that  he  is  certainly  going  to  have  my  support 
and  I  am  going  to  do  ever3^hing  I  can  to  see  that  he  gets  through 
as  quickly  as  we  can,  as  well  as  the  rest  of  the  judges  on  this  list. 
So  I  want  to  compliment  the  administration  and  compliment  you. 
Madam  Chairperson,  for  holding  these  hearings  and  just  tell  every- 
body we  are  trying  to  do  our  best  as  a  minority  to  get  these  judges 
through  as  quickly  as  we  can. 

It  is  very  difficult  because  it  is  a  lot  of  work,  and  our  side  expects 
us  to  do  all  that  work  and  we  are  doing  it.  But  this  is  a  particularly 
good  slate  of  judgeship  nominees  here  today  and  we  appreciate  it 
and,  in  particular,  Jose  Cabranes,  I  think,  is  a  judge  who  has  been 
setting  standards  in  this  country  that  are  to  be  emulated  by  other 
judges  as  well. 

Thank  you,  Madam  Chairperson. 

Senator  Moseley-Braun.  Thank  you.  Senator  Hatch. 

For  the  edification  of  everyone  here,  the  seniority  system  is  kind 
of  turned  on  its  head.  I  am  probably  the  least  senior  member  in 
this  room  and  I  am  chairing  the  hearing.  We  have  a  number  of 
more  senior  members.  Certainly,  Senator  Leahy  and  Senator 
Grassley  would  be  next  as  members  of  the  committee,  but  they 
have  graciously  agreed  to  defer  to  Senator  Simon  so  that  he  can  go 
and  chair  a  hearing. 

STATEMENT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  ILLINOIS 

Senator  Simon.  I  thank  you  very  much.  I  will  be  chairing  the 
hearing  on  nominees  for  the  EEOC,  and  I  have  been  pushing  the 
administration  for  some  time  to  get  some  nominees  up  here  and  I 
am  pleased  we  finally  have  them. 

I  am  pleased  to  have  joined  with  you.  Madam  Chairperson,  in 
nominating  Blanche  Manning,  a  Justice  of  the  Appellate  Court  in 
Illinois.  As  you  know,  we  set  up  a  commission  to  screen  candidates. 
There  were  138  applications  for  the  district  judgeships  and  we  had 
3  vacancies.  We  asked  the  commission  to  give  us  three  names  for 
each  vacancy  and  then  we  made  the  selection. 
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Justice  Manning  is  a  former  prosecuting  attorney  both  in  the 
U.S.  Attorney's  Office  and  the  State's  attorney's  office.  She  has  a 
background  as  a  faculty  member  and  guest  lecturer  at  Harvard 
Law  School,  DePaul  Law  School,  Loyola  Law  School.  She  has  an 
illustrious  background.  She  has  done  a  lot  of  pro  bono  work.  She 
is  the  kind  of  person  you  want  on  the  Federal  judiciary  and  I  am 
pleased  to  put  in  a  good  word  for  her  here.  Madam  Chair,  and  I 
thank  you  very  much. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Simon. 

Senator  Leahy. 

OPENING  STATEMENT  OF  SENATOR  LEAHY 

Senator  Leahy.  Thank  you.  Madam  Chair.  I  do  want  to  commend 
President  Clinton  for  nominating  Jose  Cabranes  to  the  U.S.  Court 
of  Appeals  for  the  Second  Circuit.  Not  only  is  he  one  of  the  out- 
standing Federal  judges  in  the  country,  but  this  is  an  outstanding 
court.  It  is  made  up  of  Vermont  and  Connecticut  and  New  York. 
I  would  tell  the  Senator  from  New  York,  Senator  Moynihan,  I  say 
that  in  ascending  size  of  the  States,  I  want  him  to  know. 

The  second  circuit's  tradition  of  outstanding  judges  includes 
Learned  Hand  and  Henry  Friendly  and  Jim  Oakes  of  Vermont,  who 
has  retired  as  chief  judge,  and  John  Neumann.  So  I  think  it  is  fit- 
ting that  it  has  someone  of  the  caliber  of  Judge  Jose  Cabranes. 

I  have  followed  Judge  Cabranes'  career  with  some  interest.  He 
has  long  been  active  in  civil  rights,  human  rights,  international 
law,  and  education.  Madam  Chair,  this  is  the  type  of  person  I  have 
talked  about:  people  who  have  the  judicial  abilities,  but  have  also 
had  some  experience  outside  the  judicial  monastery.  This  man  has 
certainly  done  that. 

He  helped  found  the  Puerto  Rican  Legal  Defense  and  Education 
Fund.  He  has  helped  with  an  organization  helping  innercity  Puerto 
Rican  high  school  students  achieve  academically  and  gain  admis- 
sion to  college — the  Hudson  Guild,  a  neighborhood  organization 
helping  disadvantaged  youth.  This  is  someone  who  has  given  back 
to  the  community  far  more  than  he  has  gotten  for  it. 

I  could  go  on  to  a  number  of  other  things  he  has  done,  and  I  will 
put  that  in  the  record.  I  would  like  to  quote  briefly  from  a  letter 
from  Prof.  Harold  Koh  of  the  Yale  Law  School.  He  says: 

This  is  a  man  who  understands  real  people  and  their  problems.  Not  for  a  second 
has  he  forgotten  where  he  came  from  or  what  his  life  success  has  meant.  His  par- 
ents were  teachers  in  Puerto  Rico  who  dedicated  themselves  to  serving  newly  ar- 
rived Puerto  Rican  migrants  in  their  modest  New  York  neighborhood.  A  father  of 
four  and  a  partner  in  a  high-powered  two-legal-career  marriage,  he  cares  deeply 
about  gender  equality,  family,  and  the  future  of  our  children.  He  is  a  man  of  accom- 
plishment without  arrogance,  well-earned  stature  without  an  acquired  sense  of  su- 
periority. 

I  noted  in  his  observation  sort  of  an  example  of  both  his  scholar- 
ship and  his  wit  of  Harvard  Law  Prof.  Ernest  Brown  that  all  great 
constitutional  issues  have  involved  milk,  and  I  just  mention  that 
because  this  committee  got  the  Northeast  Interstate  Dairy  Com- 
pact out  of  here  recently,  a  matter  of  some  local  importance. 

I  bet  you  wondered  how  I  was  going  to  seguey  into  that,  Madam 
Chair. 

Senator  Moseley-Braun.  A  real  stretch.  [Laughter.] 

Senator  Leahy.  It  was  a  stretch. 
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This  is  somebody  who  has  a  great  interest  in  the  people  who  will 
be  before  the  court,  and  I  would  just  close  by  saying  that  I  have 
always  put  as  a  hallmark  in  the  hundreds  and  hundreds  of  judges 
I  have  voted  in  this  committee,  is  this  somebody  that,  if  I  came  be- 
fore them  either  as  a  plaintiff  or  a  defendant,  whether  representing 
the  Government  or  those  the  Government  took  action  against, 
would  I  feel  that  I  would  be  treated  fairly  or  would  I  feel  that  the 
other  side  might  have  an  advantage.  I  think  we  could  all  say  as 
far  as  Judge  Cabranes  is  concerned  we  would  be  treated  fairly,  no 
matter  who  we  were,  and  that  is  the  highest  mark  of  a  judge. 

Thank  you.  Madam  Chair. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Leahy. 

Senator  Grassley. 

Senator  Grassley.  Madam  Chair,  this  is  the  same  Judge 
Cabranes  who  has  for  the  last  two  or  three  Supreme  Court  vacan- 
cies been  mentioned  by  several  different  groups  and  almost  seems 
to  be  on  every  list  that  comes  up  for  the  Supreme  Court.  I  think 
that  speaks  better  than  I  or  anybody  else  can  about  his  qualifica- 
tions to  be  on  the  second  circuit,  and  I  congratulate  Judge 
Cabranes. 

I  got  very  well  acquainted  with  him  for  the  2-year  period  of  time 
that  Chief  Justice  Rehnquist  had  appointed  a  Federal  Courts  Study 
Committee,  including  Judge  Cabranes  and  myself.  So  we  served  to- 
gether on  that  Courts  Study  Committee  for  2  years.  I  found  Judge 
Cabranes  to  offer  many  insightful  and  helpful  comments  on  how  to 
improve  the  operation  of  our  Federal  courts  and  I  wish  Judge 
Cabranes  success  on  the  second  circuit.  I  am  very  sure  that  he  will 
perform  admirably. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Grass- 
ley. 

We  have  with  us  Senators  Dodd,  Lieberman,  and  Moynihan  to 
introduce  Judge  Cabranes  and,  with  deference,  we  would  start  with 
the  seniority  rule  and  go  to  the  real  chairman,  Senator  Moynihan. 

Senator  Dodd.  Both  Senators  pointed  quickly  to  you,  we  want 
you  to  know. 

Senator  Moseley-Braun.  Senator  Harkin,  you  are  here  on  be- 
half of  Judge 

Senator  Harkin.  Bennett. 

Senator  Moseley-Braun.  Yes,  of  course. 

Senator  Mo3niihan. 

STATEMENT  OF  HON.  DANIEL  P.  MOYNIHAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  Moynihan.  Thank  you  so  much.  Madam  Chair,  and  just 
to  note  that  in  the  some  18  years  that  I  have  had  the  honor  to  ap- 
pear before  this  committee  in  the  capacity  of  introducing  a  nominee 
for  the  bench,  I  don't  ever  recall  an  occasion  which  brought  forth 
as  many  spontaneous  and  clearly  adulatory  comments  from  mem- 
bers of  the  Committee  on  the  Judiciary  as  has  the  nomination  of 
Judge  Cabranes  to  be  a  member  of  the  second  circuit. 

He  is,  as  you  know,  a  New  Yorker  by  nurture.  He  graduated 
from  Columbia  University  and  went  on  to  Yale  Law  School.  He  was 
general  counsel  and  director  of  government  relations  at  Yale,  and 
later  trustee  of  Yale,  but  his  roots  remain  very  much  in  New  York. 
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It  was  very  generous  of  Senator  Leahy  to  mention  the  Hudson 
Guild,  which  is  a  neighborhood  association  in  my  old  neighborhood 
on  the  west  side  of  New  York.  It  is  down  at  38th  Street  and  9th 
Avenue.  There  is  always  somebody  misbehaving  on  9th  Avenue  and 
38th  Street,  and  the  Hudson  Guild  is  there  to  look  after  them. 

The  Almanac  of  the  Federal  Judiciary  describes  Judge  Cabranes 
as  a  brilliant  judge,  a  legal  scholar  of  the  first  rank  who  has  a  wide 
knowledge  of  governmental  affairs,  both  nationally  and  internation- 
ally, which  I  leave  it  to  this  honorable  committee  to  determine  in 
questioning  him,  but  I  recommend  him  with  the  greatest  enthu- 
siasm. 

Senator  Moseley-Braun.  Thank  you  very  much,  Senator  Moy- 
nihan. 

I  am  going  to  have  to  guess  on  seniority  now. 

Senator  Dodd. 

STATEMENT  OF  HON.  CHRISTOPHER  J.  DODD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  DODD.  That  was  very  easy. 

Senator  Moseley-Braun.  It  is  the  white  hair.  [Laughter.] 

Senator  Dodd.  I  want  you  to  know  I  am  much  younger  than  the 
junior  Senator  in  age.  That  is  why  there  may  have  been  the  confu- 
sion. [Laughter.] 

IVIadam  Chairperson,  let  me  thank  you  for  allowing  Senator 
Lieberman  and  I  and  Senator  Moynihan  and  others  to  come  and 
speak  on  behalf  of  Jose  Cabranes  as  a  nominee  for  the  second  cir- 
cuit. 

This  has  been  a  very  good  week  for  the  Second  Circuit  Court  of 
Appeals,  with  the  confirmation  of  Guido  Calabresi  just  the  other 
day  as  a  new  member  of  that  court,  and  now  the  name  of  Jose 
Cabranes  is  in  front  of  this  committee.  The  second  circuit,  as  Sen- 
ator Leahy  has  pointed  out,  has  had  a  distinguished  record  of  serv- 
ice to  this  Nation,  and  I  think  that  record  will  be  maintained  with 
the  confirmation  of  Guido  Calabresi,  and  certainly  with  the  con- 
firmation of  Jose  Cabranes. 

Harlan  Fiske  Stone,  as  Chief  Justice,  once  said  that  "law  is  nei- 
ther formal,  logical,  nor  the  embodiment  of  inexorable  scientific 
laws;  it  is  a  human  institution  created  by  human  agents  to  serve 
human  ends."  Certainly,  Jose  Cabranes  understands  the  human  di- 
mensions of  the  law,  as  you  have  heard,  from  his  own  background 
and  upbringing.  He  has  served  his  community.  He  understands  the 
human  dimensions  of  a  community.  He  does  not  view  the  law  as 
a  cold  or  scientific  exercise,  but  as  a  warm  and  human  endeavor. 

Madam  Chairperson,  it  has  often  been  said  that  Jose  Cabranes 
defies  political  description.  Questions  have  been  asked:  Is  he  a  lib- 
eral, is  he  a  conservative,  what  are  his  ideological  leanings?  Those 
questions  are  often  raised  when  nominees  come  before  this  commit- 
tee. 

I  would  answer  those  questions.  Madam  Chairperson,  by  sa3ang 
to  you  that  Jose  Cabranes  is  a  judge.  He  defies  traditional,  super- 
ficial ideological  labelings.  It  would  serve  us  all  well  if  we  were  to 
ask  whether  the  person  who  comes  before  us  would  be  a  good 
judge,  not  whether  he  or  she  meets  some  contemporaneous  descrip- 
tion to  serve  particular  constituent  needs. 
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Jose  Cabranes  has  a  wonderful  record  in  Connecticut  and  has 
served  us  well  in  the  district  court.  He  was  nominated  for  that  po- 
sition by  the  person  in  whose  seat  I  now  sit,  Abe  Ribicoff,  of  Con- 
necticut, who  made,  I  think,  a  terrific  nomination  then  in  1979.  My 
colleague  and  I  today  are  proud  to  continue  that  tradition  and  ask 
this  committee  and  our  colleagues  to  confirm  Jose  Cabranes  for  the 
Second  Circuit  Court  of  Appeals. 

He  is  with  his  wife  today,  who  is  a  distinguished  professor  of  law 
in  her  own  right.  His  mother,  whom  I  just  had  the  wonderful  op- 
portunity to  practice  my  rather  weak  Spanish  with,  is  here  in  the 
room,  and  his  children,  his  daughter,  Jennifer  and  his  son,  Alejo. 

So,  Madam  Chairperson,  I  would  strongly  urge  the  confirmation 
of  Jose  Cabranes  for  the  Second  Circuit  Court  of  Appeals. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Dodd. 

Senator  Lieberman. 

STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  A  U.S.  SENATOR  . 
FROM  THE  STATE  OF  CONNECTICUT  | 

Senator  LlEBERMAN.  Thank  you.  Madam  Chair.  I  am  delighted  to 
join  with  my  colleagues  in  introducing  to  the  committee  Judge 
Cabranes,  who  I  think  is  one  of  the  Nation's  finest  judges  and  legal 
scholars,  and  who  I  am  proud  to  say  is  one  of  the  finest  friends 
that  I  am  privileged  to  have.  He  is  a  brilliant,  extraordinary  person 
who  will  shine  brightly  among  the  many  stars  that  are  currently 
on  the  Second  Circuit  Court  of  Appeals. 

As  you  can  see  from  the  array  of  Senators  here,  there  has  been 
a  certain  wrestling  over  Judge  Cabranes  by  our  two  States,  and  for 
the  good  of  the  Nation  I  accept  that  Senator  Dodd  and  I  must  cede 
jurisdiction  over  Jose  to  our  larger,  more  powerful  neighbors  to  the 
west. 

Senator  Dodd.  Only  on  this  issue. 

Senator  LlEBERMAN.  Right.  [Laughter.] 

Senator  DODD.  And  only  temporarily. 

Senator  LlEBERMAN.  Right.  I  was  thinking  that,  growing  up  in 
Stamford  in  the  western  part  of  the  State  right  next  to  New  York, 
I  am  able  to  play  the  role  of  a  transitional  person  here.  Having 
grown  up  believing  that  my  Governor  was  Nelson  Rockefeller,  and 
certainly  my  attorney  general  was  Louie  Lefkowitz,  it  is  only  natu- 
ral that  we  should  join  together  on  behalf  of  this  great  cause  of  jus- 
tice. 

May  I  say,  also,  responding  in  some  measure  to  what  Senator 
Grassley  said  earlier,  I  am  confident  that  this  is  not  the  last  time 
we  will  all  be  before  the  Judiciary  Committee  on  behalf  of  Judge 
Jose  Cabranes. 

My  colleagues  have  enumerated  Jose's  many  and  varied  profes- 
sional accomplishments.  I  will  submit  them  for  the  record,  but  it 
is  an  extraordinary  record  of  public  service  and  service  to  the  law. 

I  would  like  to  comment  very  briefly  on  qualities  of  Jose's  that 
I  think  not  only  make  him  a  wonderful  friend,  but  also  make  him 
and  will  make  him  a  wonderful  judge — his  sensitivity  to  people, 
whatever  their  background  or  station  in  life,  his  ferocious  intellect 
and  gentle  wit,  his  devotion  to  hard  work,  his  meticulous  precision 
in  all  that  he  undertakes,  and  perhaps  most  important,  his  un- . 
swerving  commitment  to  the  principle  that  justice  in  our  society, 
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and  indeed  in  the  world,  can  best  be  achieved  through  a  steadfast 
respect  for  the  rule  of  law. 

The  people  with  him  today,  especially  his  mother.  Carmen 
Cabranes,  deserve  a  great  deal  of  credit  for  those  qualities,  and  we 
honor  her  and  her  late  husband  who  brought  Jose  to  New  York 
when  he  was  5  years  old.  Their  example  and  his  are  why  we  all 
have  cause  to  be  optimistic  about  our  country's  promise  and  about 
its  future. 

Madam  Chair,  I  am  also  delighted  to  welcome  Judge  Cabranes' 
wife.  Prof.  Kate  Stith,  and  his  children,  Jennifer  and  Alejo.  If  I  may 
welcome,  also,  and  express  appreciation  for  their  unswerving  sup- 
port for  Judge  Cabranes  over  these  last  several  months,  Carlos 
Ortiz,  who  is  the  immediate  past  president  of  the  Hispanic  Na- 
tional Bar  Association;  Martin  Castro,  who  is  the  president  of  the 
Mexican  American  Lawyers  Association,  whom  I  know  you  know 
because  he  is  from  Illinois,  and  Luis  Nunez,  who  is  the  president 
of  the  National  Puerto  Rican  Coalition. 

I  would  also.  Madam  Chair,  like  to  ask  if  you  would  include  in 
the  record  statements  that  I  will  submit  on  behalf  of  Judge 
Cabranes  from  two  Members  of  the  other  body  who  wanted  to  be 
here,  but  could  not,  the  Honorable  Jose  Serrano  of  New  York, 
chairman  of  the  Congressional  Hispanic  Caucus;  and  the  Honorable 
Bill  Richardson  of  New  Mexico. 

[The  above-mentioned  statements  follow:] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  July  21,  1994. 

Mr.  Chairman,  distinguished  members  of  the  Committee,  honored  guests,  it  is  my 
distinct  honor  to  support  the  nomination  of  the  Honorable  Judge  Jose  A.  Cabranes 
to  the  United  States  Court  of  Appeals  for  the  Second  Circuit.  On  behalf  of  the  Con- 
gressional Hispanic  Caucus,  all  of  whose  members  are  familiar  with  and  supportive 
of  Judge  Cabranes,  it  gives  me  great  pride  not  only  as  Caucus  Chairman,  but  also 
as  a  fellow  Puerto  Rican,  a  New  Yorker,  and  a  friend,  to  speak  in  support  of  this 
outstanding  scholar  and  jurist. 

The  value  of  this  nomination  to  the  Hispanic  community  cannot  be  understated. 
It  is  a  source  of  great  pride  to  our  community  to  be  able  to  support  Judge  Cabranes, 
a  man  of  the  highest  integrity,  outstanding  scholarly  ability,  and  dedicated  service 
to  the  community. 

There  are  many  theories  about  the  proper  role  of  the  judiciary  in  a  democracy, 
and  its  effect  on  the  lives  of  everyday  people.  Judge  Cabranes,  throughout  his  ca- 
reer, as  an  attorney,  author,  professor,  and  jurist,  has  addressed  this  issue  through 
his  words  and  actions. 

He  has  demonstrated  his  belief  in  education  as  a  means  for  social  change  through 
his  work  with  Aspira  of  New  York,  an  organization  which  helps  prepare  inner-city 
Hispanic  youth  for  college,  and  through  his  work  with  colleges  and  universities,  both 
as  a  trustee  and  a  professor.  He  is  very  committed  to  the  Puerto  Rican  community, 
through  his  work  with  the  Commonwealth,  and  through  his  founding  membership 
in  the  Puerto  Rican  Legal  Defense  and  Education  Fund. 

Throughout  his  career.  Judge  Cabranes  has  been  celebrated  for  his  intellectual 
ability  and  his  commitment  to  social  change.  The  National  Puerto  Rican  Coalition, 
which  represents  more  than  100  Puerto  Rican  organizations  in  the  continental  Unit- 
ed States,  conferred  upon  Judge  Cabranes  a  Lifetime  Achievement  Award,  and  he 
received,  from  his  alma  mater,  Columbia  University,  the  John  Jay  Award  for  Distin- 
guished Professional  Achievement,  "for  personifying  the  ideals  of  American  democ- 
racy and  representing  the  very  best  of  the  federal  judiciary." 

I  commend  President  Clinton  and  the  members  of  this  Committee  for  their  judge- 
ment in  the  selection  of  Judge  Cabranes.  The  American  people  have  been  well 
served  by  his  devotion  and  commitment,  and  1  am  certain  that  Judge  Cabranes  will 
be  an  excellent  addition  to  the  U.S.  Court  of  Appeals.  I  am  very  proud,  as  a  friend 
and  a  Puerto  Rican  to  speak  in  strong  support  of  this  nomination.  Thank  you. 

JosE  E.  Serrano. 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  July  20,  1994. 

Hon.  Joseph  R.  Biden,  Jr., 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Attention:  Catherine  Russell,  Esq.,  Staff  Director. 

Re  Judge  Jose  A.  Cabranes. 

Dear  Chairman  Joe  Biden:  I  am  pleased  to  join  the  senators  from  the  states  of 
New  York  and  Connecticut  in  supporting  the  nomination  of  Chief  Judge  Jose  A. 
Cabranes  for  appointment  to  the  United  States  Court  of  Appeals  for  the  Second  Cir- 
cuit. As  you  know,  this  past  spring  Chief  Judge  Cabranes  had  the  unanimous  sup- 
port of  the  Congressional  Hispanic  Caucus  for  the  vacancy  on  the  Supreme  Court 
created  by  the  retirement  of  Justice  Harry  A.  Blackmun. 

In  addition  to  a  professionsd  and  public  career  of  great  distinction,  Jose  Cabranes 
for  many  years  served  as  a  leader  of  important  Hispanic  community  organizations, 
including  two  of  which  he  was  chairman:  Aspira  of  New  York,  an  organization  de- 
voted to  helping  inner-city  Hispanic  youth  gain  admission  to  college,  and  the  Puerto 
Rican  Legal  Defense  and  Education  Fund  (of  which  he  was  a  founder).  In  his  native 
Puerto  Rico  he  enjoys  the  distinction — rare,  if  not  unique,  as  observers  of  the  is- 
land's politics  will  readily  concede — of  having  the  confidence  and  warm  support  of 
the  leaders  of  all  major  political  parties.  In  sum,  he  is  someone  of  whom  the  na- 
tionad  Hispanic  community,  regardless  of  national  origin,  holds  in  the  highest  es- 
teem. 

I  strongly  urge  you  and  your  colleagues  to  give  prompt  and  favorable  consider- 
ation to  this  nomination. 
Sincerely, 

Bill  Richardson, 
Chief  Deputy  Majority  Whip. 

Senator  Lieberman.  Thank  you  very  much. 

Senator  Moseley-Braun.  Thank  you  very  much,  Senator 
Lieberman. 

We  have  also  a  statement  for  the  record  from  Representative 
Nydia  Velazquez. 

[The  prepared  statement  of  Ms.  Velazquez  follows:] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  July  20,  1994. 

Hon.  Joseph  R.  Biden,  Jr., 

Chairman,  Senate  Judiciary  Committee, 

Russell  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Biden:  It  is  with  great  pleasure  that  I  write  to  urge  your  favorable 
consideration  of  President  Clinton's  nomination  of  U.S.  District  Court  Judge  Jose  A. 
Cabranes  to  the  2nd  U.S.  Circuit  Court  of  Appeals. 

I  have  known  Judge  Cabranes  since  1976,  when  I  met  him  during  his  tenvu-e  as 
director  of  the  Office  of  the  Commonwealth  of  Puerto  Rico.  Since  then,  I  have  come 
to  know  him  as  both  a  man  of  reason  and  a  brilliant  jurist.  He  is  truly  an  individual 
objective  in  his  approach  to  the  law,  and  unfaltering  in  his  commitment  to  fairness. 

As  for  Judge  Cabranes'  credentials,  his  professional  accomplishments  speak  for 
themselves.  The  list  includes  key  roles  in  numerous  national  organizations,  and  is 
highlighted  by  such  distinctions  as  the  Chairmanship  of  the  Board  of  New  York's 
Aspira,  a  crucial  role  as  one  of  the  Puerto  Rican  Legal  Defense  Fund's  founding 
members,  and  a  General  Councilship  at  Yale  University.  Most  notably,  he  has  been 
especially  active  in  the  Latino  community,  where  his  work  has  earned  him  the  re- 
spect and  support  of  Latinos  throughout  the  United  States. 

As  an  officer  of  the  court,  Judge  Cabranes'  work,  is  praised  by  his  colleagues  for 
his  ability  to  approach  a  case  as  both  a  detached  arbiter  and  a  firm  advocate  of  jus- 
tice. His  outstanding  work  on  the  bench  has  led  the  L.A.  Times  to  refer  to  him  as 
a  pragmatic  intellectual,  and  his  decisions  are  noted  by  all  who  know  him,  for  their 
non-partisanship  and  unwavering  objectivity. 

Judge  Cabranes  is  not  only  a  man  of  virtue,  he  is  a  committed  servant  of  the  U.S. 
Court  and  a  proud  representative  of  the  Latino  community.  He  represents  the  very 
best  the  law  profession  has  to  offer — unbiased,  kind  in  spirit  and  strong  in  resolve. 
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He  is,  in  short,  an  individual  sure  to  fulfill  the  duties  befalling  a  Judge  of  the  2nd 
U.S.  Circuit  Court  of  Appeals  in  admirable  fashion. 

I  thank  you  for  your  attention,  and  once  again  urge  your  favorable  consideration 
of  President  Clinton's  nomination  of  Judge  Cabranes'  for  this  important  post. 
Sincerely, 

Nydia  M.  Vei^zquez, 

Member  of  Congress. 

Senator  Moseley-Braun.  Senator  D'Amato  called  and  could  not 
join  us  today,  but  indicated  that  he  is  in  support  of  this  nomination 
and  would  have  loved  to  have  been  here,  but  could  not,  and  wanted 
us  to  make  note  of  that  for  the  record. 

It  is  normal  to  bifurcate  these  hearings  so  that  the  nominees  will 
come  up  after  their  introducers.  In  this  case,  I  think  in  light  of  the 
fact  that  Judge  Cabranes  has  so  many  people  here  singing  his 
praises  and  the  table  kind  of  got  full  for  a  minute,  he  has  not  actu- 
ally been  introduced  to  the  committee  yet.  But  we  will  when  we  get 
to  the  second  part  of  the  hearing  actually  introduce  Judge 
Cabranes  and  his  family. 

With  that,  Senator  Lieberman  and  Senator  Dodd,  if  you  would 
like  to  be  excused,  we  thank  you  very  much  for  coming  this  morn- 
ing. 

Senator  DoDD.  Thanks  very  much. 

Senator  Moseley-Braun.  Senator  Harkin,  it  is  my  understand- 
ing that  Senator  Moynihan  is  here  also  to  speak  on  behalf  of  two 
district  court  judges,  and  insofar  as  we  will  be  moving  to  that,  I 
think  it  would  be  appropriate,  with  your  approval,  to  have  Senator 
Moynihan  speak  on  behalf  of  Denny  Chin,  who  is  a  nominee  for  the 
Southern  District  of  New  York,  as  well  as  Harold  Baer,  to  be  a 
judge  for  the  Southern  District  of  New  York,  and  I  hope  this  counts 
with  the  Finance  Committee.  [Laughter.] 

That  is  a  joke.  I  am  sorry.  Senator  Moynihan. 

STATEMENT  OF  HON.  DANIEL  PATRICK  MOYNIHAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  YORK 

Senator  MOYNIHAN.  I  do  thank  you,  and  the  committee  is  waiting 
to  go  into  session  on  the  Uruguay  round  just  down  the  hall  and  it 
is  very  generous  of  you,  Senator. 

In  the  order  that  you  mentioned,  let  me  have  the  distinct  honor 
of  introducing  to  the  committee  Mr.  Denny  Chin,  who  in  his  case 
was  born  in  Hong  Kong.  We  have  quite  a  melting  pot  today.  He  is 
an  attorney  in  private  practice  in  New  York  with  a  very  distin- 
guished career  already.  He  is  married  to  yet  another  attorney, 
Kathy  Hirata  Chin,  and  they  have  their  two  children  with  them 
here  this  morning. 

Professor  Chin,  I  might  properly  say,  is  a  graduate  of  Princeton 
University  and  the  Fordham  University  Law  School,  and  he  now 
teaches  at  Fordham  as  one  of  a  very  wide  range  of  academic  pur- 
suits in  the  law.  He  will  make  an  excellent  judge.  He  has  proven 
himself  in  the  judgment  of  his  peers  at  the  Fordham  Law  School 
and  by  the  selection  committee  before  he  went. 

I  might  take  the  liberty.  Madam  Chair — Mr.  Richard  Eaton, 
Esq.,  is  here  today,  who  has  been  the  secretary  of  our  committee, 
a  bipartisan  committee,  not  entirely  made  up  of  lawyers.  It  was  the 
first  of  its  kind.  It  has  been  in  existence  for  18  years  and  you  see 
some  of  its  products  here  today. 
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Also  here  today,  of  course,  Judge  Harold  Baer,  who  is  a  member 
of  the  Supreme  Court  of  the  State  of  New  York,  an  attorney  for 
many  years  in  private  practice  and  very  much  in  public  service.  He 
is  accompanied  by  Mr.  Milton  MoUen,  the  chairman  of  the  commis- 
sion that  just  released  a  report  on  police  activities  in  New  York 
City.  Judge  Baer  was  a  member  of  that  commission.  He  has  been 
typically  available  to  such  enterprises  from  the  time  he  graduated 
from  Yale  Law  School  some  30  years  ago.  He  has  a  fine  record  as 
a  judge  and  an  equally  distinguished  record  as  a  citizen,  and  I  com- 
mend him.  Madam  Chair,  to  this  honorable  committee. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Moy- 
nihan.  With  that,  you  may  be  excused  as  well,  and  again  thank  you 
very  much.  You  have  got  a  home  run  this  morning  with  a  circuit 
court  judge  and  two  district  judges,  so  the  Judiciary  Committee  is 
moving  along  with  regard  to  New  York. 

Now,  to  Iowa.  Senator  Grassley. 

Senator  Grassley.  I  think  the  totality  of  the  circumstances 
would  dictate  that  this  time  we  put  party  over  seniority  and  let 
Senator  Harkin  take  the  lead  because  he  has  gone  through  the 
process  of  selecting  Judge  Bennett  and  I  would  like  to  have  Senator 
Harkin  lead  off. 

Senator  Moseley-Braun.  That  is  very  gracious. 

Senator  Harkin. 

STATEMENT  OF  HON.  TOM  HARKIN,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  IOWA 

Senator  Harkin.  That  is  very  kind  of  you,  Senator  Grassley,  and 
I  appreciate  it  very,  very  much. 

Madam  Chair,  I  am  pleased  to  be  here  today  with  Senator  Grass- 
ley,  my  senior  colleague  here  in  the  Senate  from  the  State  of  Iowa, 
and  our  senior  representative  from  the  State  of  Iowa,  Representa- 
tive Neal  Smith,  to  introduce  Magistrate  Judge  Mark  Bennett, 
President  Clinton's  nominee  to  replace  Judge  Don  O'Brien  on  the 
U.S.  District  Court  for  the  Northern  District  of  Iowa. 

It  just  so  happens  coincidental ly  that  Judge  O'Brien  is  here  for 
some  meetings  in  Washington  and  he  is  here  this  morning,  and  I 
just  wanted  to  have  him  stand  so  that  you.  Madam  Chair,  could 
recognize  our  distinguished  judge,  Don  O'Brien.  He  has  put  in  15 
years  of  distinguished  service  on  the  Northern  District.  He  is  now 
taking  senior  status,  and  in  front  of  him  is,  of  course,  our  mag- 
istrate, Mark  Bennett,  who  will  be  taking  his  place  on  that  court. 
I  just  wanted  to  publicly  thank  an  old  friend,  a  longtime  friend, 
Don  O'Brien,  for  his  many  years  of  distinguished  service  in  public 
life,  of  course  culminating  in  his  distinguished  15  years  on  the  Fed- 
eral bench. 

Magistrate  Judge  Bennett  is  here  this  morning  with  his  wife,  Jo- 
anne, and  his  daughter,  Sara,  and  I  guess  some  other  relatives 
whom  he  may  introduce  when  he  is  here  at  the  table.  He  is  ex- 
tremely well  qualified  for  this  position.  I  strongly  urge  his  con- 
firmation. 

Judge  Bennett's  experience  and  training  are  clearly  outstanding. 
He  was  selected  by  a  judicial  merit  selection  panel  to  serve  as  a 
Federal  magistrate  when  an  opening  was  created  by  the  elevation 
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of  Judge  Longstaff  to  the  district  court.  He  now  has  more  than  2  V-i 
years  of  experience  deahng  with  Federal  cases  on  the  bench. 

He  also  was  a  partner  in  the  prominent  Des  Moines  law  firm  of 
Babich,  Bennett,  &  Nickerson.  For  some  14  years,  he  served  as  a 
general  counsel  for  the  Iowa  Civil  Liberties  Union.  He  also  has  ex- 
perience as  a  law  teacher  at  both  the  University  of  Iowa  Law 
School  and  at  Drake  University. 

Beyond  his  extensive  legal  experience,  Mark  Bennett  has  a  dis- 
tinguished record  as  a  fighter,  as  I  call  it,  for  the  little  gu>,  and 
I  use  that  in  a  nongender  sense — for  the  little  people  in  our  society. 
In  his  legal  work  prior  to  his  appointment  as  a  Federal  magistrate. 
Judge  Mark  Bennett  represented  numerous  clients  at  the  trial  level 
in  both  State  and  Federal  courts  and  won  an  important  age  dis- 
crimination case  he  argued  before  the  U.S.  Supreme  Court. 

His  cases  include  constitutional  challenges  under  the  first 
amendment's  free  speech  and  establishment  clauses  and  under  the 
fourth  amendment,  and  cases  brought  under  Federal  statutes  to 
guarantee  civil  rights.  He  not  only  has  a  keen  legal  mind,  but  more 
important  he  has  an  instinct  for  justice. 

I  look  forward  to  having  Mark  Bennett  take  the  place  being  va- 
cated by  a  distinguished  judge,  Don  O'Brien,  on  the  district  bench 
for  the  Northern  District  of  Iowa,  and  I  join  my  colleagues  from 
Iowa  in  urging  this  committee  to  give  a  speedy  and  affirmative  vote 
for  his  confirmation. 

Thank  you.  Madam  Chair. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Har- 
kin,  and  thank  you  again  for  your  patience  as  well. 

Senator  Harkin.  Thank  you  Madam  Chair. 

Senator  Moseley-Braun.  Senator  Grassley. 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Madam  Chair,  I  am  here,  too,  to  speak  for 
Judge  Bennett.  I  want  to  say  that  I  have  not  known  him  well  dur- 
ing my  lifetime,  but  I  have  had  some  interaction  with  him  on  legis- 
lative matters  and  I  have  found  those  very  worthwhile. 

More  important,  for  a  person  like  me  of  the  other  party,  he  has 
come  well  recommended  by  people  in  the  legal  profession  who  are 
members  of  my  party  in  the  State  of  Iowa,  and  I  am  happy  to  have 
them  speaking  well  of  him,  too.  It  makes  a  nonlawyer  like  me  a 
little  more  secure  as  I  move  forward  in  the  sense  of  not  only  con- 
gratulating Judge  Bennett,  but  also  congratulating  Senator  Harkin 
for  his  process  that  he  went  through  in  nominating  outstanding 
people.  So  let  me  say  congratulations,  and  it  is  an  honor  for  me  to 
cointroduce  him. 

Maybe  Senator  Harkin  has  stated  that  Judge  Bennett  is  a  native 
of  Milwaukee  and  graduated  with  honors  from  Gustavus  Adolphus 
College  in  Minnesota  and  earned  a  juris  doctorate  degree  from 
Drake  University,  but  I  think  those  should  be  repeated.  In  addi- 
tion, he  has  achieved  the  status  of  partner  at  a  law  firm  in  Des 
Moines,  which  he  did  prior  to  coming  to  the  position  he  is  in  now. 

He  has  spent  much  time  as  an  educator,  teaching  classes  as  a 
visiting  professor  of  political  science  and  sociology  at  the  University 
of  South  Dakota,  as  an  assistant  professor  of  law  enforcement  ad- 
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ministration  at  Western  Illinois  University,  and  also  as  an  adjunct 
professor  in  the  area  of  employment  law.  In  addition,  Judge  Ben- 
nett worked  extensively  with  trial  advocacy  programs  at  Drake 
University-Des  Moines  and  the  University  of  Iowa-Iowa  City. 

From  1975  to  1989,  he  served  as  general  counsel  for  the  Iowa 
Civil  Liberties  Union,  and  he  was  also  a  special  prosecutor  for  the 
Committee  on  Professional  Ethics  and  Conduct  of  the  Iowa  State 
Bar.  In  December  1991,  he  was  appointed  U.S.  magistrate  judge  of 
the  Southern  District  of  Iowa.  In  that  position.  Magistrate  Bennett 
has  been  widely  praised  for  his  fairness  and  efficiency. 

For  2  years,  Magistrate  Bennett  has  been  selected  for  inclusion 
in  the  Best  Lawyers  in  America  publication.  The  Iowa  Academy  of 
Trial  Lawyers  inducted  Magistrate  Judge  Bennett  into  the  organi- 
zation as  a  fellow  in  1985.  Magistrate  Bennett  has  been  extremely 
active  in  the  Iowa  State  Bar  Association — can  you  believe  this — be- 
longing to  18  different  bar  association  committees  throughout  his 
career,  6  of  which  he  either  chaired  or  cochaired. 

In  both  his  former  capacity  as  a  private  practitioner  and  in  his 
current  position  as  U.S.  magistrate  judge.  Judge  Bennett  has  been 
asked  by  a  variety  of  organizations  to  speak  at  continuing  legal 
education  and  other  types  of  legal  seminars.  These  seminars  in- 
clude the  Eighth  Circuit  Magistrate  Judges  Seminar,  where  he 
spoke  on  the  Americans  With  Disabilities  Act,  and  the  Iowa  State 
Bar  Association's  annual  meeting,  where  he  spoke  about  changes 
in  the  Federal  Rules  of  Civil  Procedure. 

In  practice.  Judge  Bennett  worked  primarily  in  civil  litigation, 
with  major  emphasis  in  the  prosecution  and  defense  of  a  wide 
range  of  constitutional,  civil  rights,  and  employment  law  matters, 
litigating  more  than  300  matters  in  the  Federal  district  court.  In 
one  of  these  cases,  Oscar  Mayer  v.  Evans,  Magistrate  Bennett  won 
a  victory  in  the  U.S.  Supreme  Court  on  an  important  procedural 
issue  concerning  the  Age  Discrimination  in  Emplo3nTient  Act.  To 
me,  the  most  interesting  part  of  the  case  that  I  just  spoke  of  is  the 
holding  that  committee  reports  from  subsequent  Congresses  cannot 
be  used  as  legislative  history  of  statutory  language  enacted  by  ear- 
lier Congresses. 

With  a  history  of  positive  contribution  to  the  legal  profession  and 
a  record  of  integrity.  Judge  Bennett  is  an  excellent  choice  to  fill  the 
open  position  in  the  U.S.  District  Court  of  the  Northern  District  of 
Iowa  and  I  heartily  recommend  his  confirmation. 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Grass- 
ley. 

I  understand  Representative  Neal  Smith  is  here  to  speak  to  this 
nomination  as  well. 

Welcome,  Representative  Smith. 

STATEMENT  OF  HON.  NEAL  SMITH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  IOWA 

Representative  Smith.  Thank  you  very  much,  Madam  Chair,  and 
I  will  not  repeat  all  the  accolades  of  Senators  Grassley  and  Harkin, 
but  I  do  want  to  say  that,  without  qualification,  I  am  glad  to  join 
Senators  Harkin  and  Grassley  in  recommending  Judge  Bennett. 

As  chairman  of  the  Subcommittee  on  Appropriations  handling 
funding  for  the  Justice  Department  and  the  courts  for  many  years, 
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and  as  a  former  practicing  attorney  in  Iowa,  I  have  had  an  exten- 
sive association  with  the  legal  community  in  Iowa,  including  the 
law  schools,  the  lawyers,  and  the  judges,  and  those  are  both  Fed- 
eral and  State. 

When  Judge  O'Brien  announced  that  he  would  take  senior  sta- 
tus, one  of  the  first  names  I  heard  at  all  levels  of  the  legal  commu- 
nity mentioned  favorably  was  that  of  Magistrate  Judge  Mark  Ben- 
nett. That  was  because  he  had  demonstrated  his  professional  skill 
and  his  commitment  to  the  principles  of  the  legal  profession  before 
becoming  a  magistrate  judge.  Since  that  time,  he  has  provided  fur- 
ther proof  that  Magistrate  Judge  Bennett  possesses  the  sense  of 
fairness,  the  maturity,  the  compassion,  and  the  qualities  that  we 
all  know  are  desired  of  a  U.S.  district  judge. 

I  think  we  have  been  very  fortunate  in  Iowa  to  have  had,  and 
still  have.  Federal  judges  who  have  been  distinguished  and  distin- 
guished themselves  on  the  bench  over  the  many  years  that  I  have 
known  them,  whether  they  are  nominated  by  one  administration  or 
another.  I  have  no  doubt  that  Judge  Bennett  would  do  the  same. 

Madam  Chair,  I  thank  you  for  the  opportunity  to  join  Senators 
Harkin  and  Grassley  at  this  hearing  and  to  recommend  Judge  Ben- 
nett. 

Senator  Moseley-Braun.  Thank  you  very  much.  Representative 
Smith,  and  welcome. 

The  Senators  and  Representatives  may  be  excused.  Senator 
Grassley  is  a  member  of  the  committee.  I  don't  know  what  his  in- 
tention is. 

I  would  like  now  to  call  on  Representative  Rush  from  Illinois  to 
speak  on  behalf  of  nominee  Judge  Blanche  Manning. 

Welcome,  Representative  Rush.  Representative  Rush  and  I  go 
back  25  years.  It  is  almost  scary,  isn't  it? 

STATEMENT  OF  HON.  BOBBY  L.  RUSH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Representative  Rush.  Yes;  it  sure  is. 

Thank  you.  Madam  Chairperson,  and  I  must  say  that  this  is  in- 
deed doubly  pleasurable  for  me  to  be  before  this  committee  because 
I  am  honored  to  be  here  with  you  as  the  chairman  of  this  commit- 
tee. As  I  sit  and  see  you  in  the  chair,  I  am  very,  very  proud  beyond 
words  about  your  accomplishments. 

Madam  Chairperson,  I  am  pleased  and  honored  to  be  here  today 
to  support  the  nomination  of  Justice  Blanche  Manning  to  the  U.S. 
district  court.  You,  Madam  Chairperson,  along  with  Senator  Simon, 
have  again  demonstrated  remarkably  good  judgment  and  keen  in- 
sight with  this  nomination. 

It  is  with  special  pride  that  I  support  this  nomination.  Justice 
Manning,  like  you.  Madam  Chairperson,  represents  many  firsts 
and  onlys  to  the  African-American  community.  Among  many  of  her 
outstanding  professional  accomplishments.  Justice  Manning's 
present  position  on  the  Illinois  Appellate  Court  has  earned  her  the 
distinction  of  being  the  highest  ranking  African-American  female 
judicial  officer  in  Illinois,  and  she  is  the  first  and  only  African- 
American  woman  to  date  to  be  elected  to  and  to  serve  on  the  Illi- 
nois appellate  court. 
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Justice  Manning's  extensive  and  exceptional  professional  and  ju- 
dicial accomplishments  in  and  of  themselves  speak  to  her  qualifica- 
tions for  the  district  court.  She  has  dedicated  herself  to  public  serv- 
ice for  more  than  three  decades,  beginning  as  a  schoolteacher  in 
the  Chicago  public  school  system  before  rising  through  the  legal 
ranks  as  an  attorney  and  as  a  judge. 

But  in  addition  to  these  exemplary  professional  achievements, 
Justice  Manning  brings  to  this  nomination  an  important  quality,  in 
addition — a  personal  commitment  to  improving  her  community  and 
our  society  at  large.  For  example,  Madam  Chairperson,  Justice 
Manning,  along  with  other  members  of  the  Illinois  Judicial  Council, 
have  adopted  a  building  in  Chicago's  Robert  Taylor  Homes,  a  public 
housing  community  beset  with  violence  and  desperation.  This  adop- 
tion includes  working  closely  with  the  children  in  each  one  of  the 
buildings,  steering  them  to  higher  educational  goals  and  developing 
programs  that  encourage  these  young  people  and  lifting  the  clouds 
of  hopelessness  from  their  lives.  Justice  Manning  has  shared  much 
of  her  life  and  her  accomplishments  with  these  young  people. 

She  frequently  visits  schools  and  colleges  to  provide  young  people 
with  a  positive  role  model  and  a  reason  to  excel,  and  this  commit- 
ment extends  to  children  with  all  sorts  of  backgrounds,  including 
those  youth  that  many  others  have  turned  their  backs  on.  In  Jus- 
tice Manning,  young  people  who  have  had  trouble  with  the  law 
have  a  strong  disciplinarian  who  will  be  a  friend,  a  mentor,  a  role 
model,  and  a  source  of  strength,  but  I  must  say  also  a  strong  dis- 
ciplinarian. 

She  has  been  recognized  numerous  times  by  the  Chicago  Police 
Department  for  her  participation  in  the  We  Care  Program,  which 
reaches  out  to  troubled  youth.  Justice  Manning's  actions  over  the 
years  reflect  the  kind  of  character  and  compassion  all  too  often  de- 
void from  faceless  public  bureaucracies. 

I  believe  the  U.S.  district  court  will  be  greatly  enhanced  by  the 
presence  of  Justice  Manning  and  I  strongly  recommend  speedy  con- 
firmation by  this  committee. 

Thank  you.  Madam  Chairperson. 

Senator  Moseley-Braun.  Thank  you  very  much.  Congressman 
Rush,  and  thank  you  very  much  for  your  flattering  and  gracious 
comments.  I  almost  blushed  up  here.  [Laughter.] 

I  understand  Congresswoman  Collins  wanted  to  make  a  state- 
ment for  the  committee.  She  may  yet  be  able  to  free  herself  up 
from  her  duties  on  the  other  side.  It  is  a  little  haul  to  get  from  the 
House  side  over  here  to  the  Senate,  but  in  any  event  I  want  to  note 
for  the  record  Congresswoman  Collins'  support  of  your  nomination. 
Judge  Manning,  and  as  well  her  statement  for  the  record.  But, 
again,  she  may  yet  be  here  in  time  for  the  actual  hearing. 

Ladies  and  gentlemen,  this  hearing,  as  you  well  know,  proceeds 
under  article  II  of  the  Constitution  that  says  that  the  Senate  has 
a  responsibility  to  advise  and  consent  with  regard  to  judicial  nomi- 
nations. We  have  proceeded  in  a  bifurcated  fashion — that  is  to  say, 
with  the  Senators  and  Representatives  to  introduce  their  nomi- 
nees— just  in  the  interests  of  efficiency  and  economy  of  time.  Most 
of  the  Senators  who  were  here,  and  Representatives,  have  commit- 
tee assignments,  and  votes  are  going  on.  So  in  order  to  allow  them 
to  go  about  their  legislative  responsibilities,  we  took  their  testi- 


587 

mony  and  their  accolades  and  their  statements  on  behalf  of  the 
nominees  first,  and  then  we  will  proceed  with  the  nominees. 

We  have  one  circuit  court  nomination  and  four  district  court 
nominations,  and  so  we  will  start  with  the  circuit  court  judge  nomi- 
nee and  we  will  proceed  seriatim  with  regard  to  each  nominee  until 
we  have  concluded.  I  am  hopeful  that  we  can  conclude  these  nomi- 
nations in  fairly  short  order.  Most  of  the  nominees  have  already 
undergone  extensive  evaluations.  The  nominees  are  smiling  be- 
cause they  know  how  extensive  they  have  been. 

The  information  regarding  each  nominee  has  been  provided  to  all 
of  the  committee  members,  and  so  we  will  have  some  questions  for 
the  nominees  today,  but  I  am  hopeful  that  we  can,  with  pretty 
much  dispatch,  conclude  the  hearings  today.  So  I  would  like  to 
begin  with  Judge  Cabranes,  who  has  been  nominated  for  the  Cir- 
cuit Court  for  the  Second  Circuit. 

Judge,  will  you  come  forward  and  first  introduce  to  us  your  fam- 
ily and  friends  who  are  with  you  today? 

Judge  Cabranes.  I  would  like  to  introduce  my  wife,  Kate,  who 
is  here;  my  mother.  Carmen  Lopez  Cabranes,  from  San  Juan,  PR — 
she  is  actually  from  Punta  Santiago,  PR;  my  daughter,  Jennifer, 
who  just  graduated  from  law  school;  my  son,  Alejo,  who  is  a  third- 
grader. 

I  have  some  friends,  some  of  whom  are  known  to  you. 

Senator  Moseley-Braun.  Please. 

Judge  Cabranes.  Carlos  Ortiz,  the  immediate  past  president  of 
the  Hispanic  National  Bar  Association;  Martin  Castro,  the  presi- 
dent of  the  Mexican- American  Bar  Association  of  Illinois;  and  Mr. 
Luis  Nunez,  the  president  of  the  National  Puerto  Rican  Coalition. 

Senator  Moseley-Braun.  Welcome,  all. 

Judge  Cabranes.  Also,  I  have  an  unusually  large  number  of 
former  clerks,  current  clerks,  and  future  clerks.  [Laughter.] 

Senator  Moseley-Braun.  Well,  Judge,  before  you  sit  down,  I 
would  like  to  administer  the  oath  to  you. 

Do  you  swear  that  the  testimony  you  shall  give  in  this  proceed- 
ing will  be  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
so  help  you  God? 

Judge  Cabranes.  I  do. 

questioning  by  senator  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Judge  Cabranes,  if  you  are  confirnied 
as  an  appellate,  at  some  point  you  may  well  be  faced  with  applying 
a  Supreme  Court  precedent  with  which  you  do  not  personally 
agree.  Would  you  consider  yourself  to  be  bound  by  such  a  prece- 
dent? 

TESTIMONY  OF  JOSE  A.  CABRANES,  BETHANY,  CT,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  SECOND  CIRCUIT 

Judge  Cabranes.  Yes,  indeed. 

Senator  Moseley-Braun.  Of  course,  you  will  also  be  faced  with 
cases  involving  issues  on  which  the  Supreme  Court  has  not  yet 
ruled.  In  many  of  those  cases,  however,  you  will,  of  course,  have 
decisions  from  the  second  circuit  on  which  to  rely.  Under  what  cir- 
cumstances, if  any,  do  you  believe  an  appellate  judge  should  over- 
turn precedent  within  his  or  her  own  circuit? 


588 

Judge  Cabranes.  Well,  Madam  Chair,  it  would  be  unusual.  It 
would  have  to  be  a  situation  where  there  has  been  an  intervening 
change  in  the  applicable  legislation  or  a  recent  decision  of  the  Su- 
preme Court  which  arguably  modifies  that  statute  or  that  interpre- 
tation, and  there  might  be  an  unusual  situation  where  one  re- 
garded the  earlier  case  as  wrongly  decided,  in  which  case  I  think 
it  would  be  the  judge's  obligation  to  ask  for  a  hearing  en  banc  of 
the  court  of  appeals  to  consider  the  matter.  But,  otherwise,  I  think 
there  are  virtually  no  occasions  for  doing  that. 

Senator  Moseley-Braun.  As  you  know.  Judge,  there  has  been  a 
lot  of  debate  about  whether,  when  interpreting  a  statute,  courts 
should  look  only  to  the  language  of  the  law  or  whether,  in  fact,  the 
courts  should  look  at  the  intent  of  Congress  as  reflected  in  legisla- 
tive history.  In  your  view,  how  much,  if  any,  attention  should  be 
given  by  the  courts  to  legislative  history  with  regard  to  statutory 
interpretation? 

Judge  Cabranes.  I  believe  it  is  perfectly  appropriate  to  refer  to 
legislative  history  in  the  interpretation  of  a  statute.  We  have  been 
doing  this  for  many  generations  and  I  see  no  compelling  argument 
to  think  otherwise. 

Senator  Moseley-Braun.  A  slightly  related  but  different  ques- 
tion has  to  do  with  practical  history,  real  history,  with  regard  to 
statutory  interpretation.  To  what  extent  do  you  believe  that  history 
and  the  circumstances  surrounding  a  case  apply  in  terms  of  the  in- 
terpretation that  one  gives  to  the  meaning  of  a  statute? 

Judge  Cabranes.  You  mean  the  historical  context  of 

Senator  Moseley-Braun.  The  historical  context  in  which  a  stat- 
ute is  written  and  in  which  it  is  to  be  applied. 

Judge  Cabranes.  Well,  I  think  it  is  very  important,  and  history 
is  one  of  the — the  history  of  our  country  and  the  history  of  the  leg- 
islation is  often  important  in  the  interpretation  of  a  statute.  The 
simplest  example  would  be,  of  course,  the  civil  rights  acts  of  the  re- 
construction era,  and  then  again  beginning  in  the  1950's  and 
1960's.  We  would  be  totally  at  sea  if  we  tried  to  interpret  those 
statutes  without  a  sense  of  the  historical  circumstances  which  gave 
rise  to  those  statutes. 

Senator  Moseley-Braun.  Judge,  your  questionnaire  response  in- 
dicates that  in  1988,  Chief  Justice  Rehnquist  appointed  you  to  be 
one  of  the  five  Federal  judges  on  the  15-member  Federal  Courts 
Study  Committee.  Congress  created  that  committee  to  "examine 
problems  facing  the  Federal  courts  and  to  develop  a  long-range 
plan  for  the  future  of  the  Federal  Judiciary." 

I  understand  that  you  served  as  chairman  of  one  of  the  three 
principal  working  groups,  the  Subcommittee  on  the  Workload  of 
the  Federal  Courts.  Would  you  describe  for  a  moment  the  work  of 
that  committee  and  the  conclusions  reached  by  it? 

Judge  Cabranes.  Our  report — that  is,  the  report  of  the  Federal 
Courts  Study  Committee — was  filed  in  1990.  I  am  pleased  to  say 
that  one  of  my  colleagues  on  the  Subcommittee  on  Workload  was 
Senator  Grassley,  and  another  member  of  that  subcommittee  was 
Judge  Diana  Motz  of  the  fourth  circuit,  who  recently  appeared  be- 
fore this  committee  and  who,  I  am  pleased  to  say,  is  present  today. 

We  surveyed  the  whole  terrain  of  the  workload  of  the  courts,  and 
I  would  say  one  of  the  principal  conclusions  that  we  reached  was 
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that  the  courts  should  devote  primary  attention  to  those  matters 
or  those  cases  which  arise  under  the  Federal  question  jurisdiction 
of  the  courts.  As  a  result,  we  recommended  to  the  Congress  that 
it  consider  the  elimination  or  substantial  reduction  of  diversity  ju- 
risdiction, which,  as  you  know.  Senator,  are  cases  which  involve 
parties  from  more  than  one  State,  but  in  which  the  Federal  courts 
apply  State  law. 

Those  cases  now  constitute  approximately  25  percent  of  the  case- 
load of  the  Federal  courts  and  it  was  our  view,  among  many  others, 
that  if  we  had  to  reduce  Federal  jurisdiction  in  any  area  in  order 
to  increase  the  efficiency  of  the  courts  that  we  should  reduce  or 
eliminate  those  cases  in  which  there  is  a  less  significant  Federal 
interest — or  to  put  it  another  way,  those  cases  which  can  be  and 
are  triable  in  the  State  courts  under  State  law. 

Senator  Moseley-Braun.  A  related  issue  in  that  regard  is  in  my 
own  State  of  Illinois  just  a  couple  of  months  ago,  the  courts  issued 
a  rule  that  limited  the  number  of  opinions  and  the  number  of  pages 
that  could  be  used  in  those  opinions  by  the  lower  courts  in  the 
State,  of  course,  in  response  to  the  workload  issue.  What  would  be 
your  opinion  about  a  rule  that  would  limit  the  number  of  opinions 
and  the  amount  of  work  product  of  the  appellate  judges  and  the 
judges  under  you? 

Judge  Cabranes.  Well,  Senator,  I  have  served  for  the  last  2 
years  as  chief  judge  of  our  court,  and  if  there  is  one  thing  I  have 
learned  from  that  experience,  it  is  that  being  chief  judge  of  a  court 
involves  a  great  many  responsibilities,  but  virtually  no  power.  I 
suspect  that  if  I  tried  to  impose  any  such  rule,  or  if  even  a  majority 
of  our  judges  tried  to  impose  such  a  rule  on  the  others,  it  would 
be  quite  impossible  to  achieve  it. 

There  are  ways  of  reducing  caseload,  and  I  understand  why 
someone  would  think  of  adopting  such  a  rule.  In  fact,  it  may  have 
much  merit.  But  the  way  our  Federal  judicial  system  works,  our 
judges  are  all  autonomous.  We  operate  with  a  great  deal  of  def- 
erence for  each  other,  and  it  is  inconceivable  to  me  that  I  could 
even  get  the  subject  on  the  agenda  of  a  meeting. 

Senator  Moseley-Braun.  Well,  it  happened  in  Illinois. 

Judge,  rule  11  of  the  Federal  Rules  of  Civil  Procedure  allows 
judges  to  impose  sanctions,  even,  against  lawyers  or  parties  who 
file  frivolous  lawsuits.  Again,  in  regard  to  the  debate  about  judicial 
efficiency  and  overload  of  the  courts,  how  do  you  view  the  argu- 
ments that  rule  11  should  be  expanded  in  terms  of  its  impact  and 
that  rule  11  should  be  used  more  often  than  it  currently  is,  and  do 
you  think  therefore  that  the  expansion  of  such  limitations  can  have 
a  chilling  effect  on  litigants'  access  to  the  courts  and  access  there- 
fore to  justice? 

Judge  Cabranes.  I  understand  why  rule  11  was  adopted  and  I 
understand  the  problems  of  discovery  abuse  or  other  misconduct  by 
lawyers.  My  experience  has  been  that  rule  11  is  a  very  useful  and 
important  part  of  the  arsenal  of  Federal  judges  in  case  manage- 
ment, but  that,  as  a  matter  of  fact,  one  rarely  has  to  use  it  or  apply 
it. 

In  my  own  experience,  I  cannot  recall  an  occasion  when  I  have 
imposed  rule  11  sanctions.  Rule  11  was  amended  at  some  time  in 
the  mid  or  early  1980's,  so  it  is  not  quite  the  15  years  that  I  have 
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served  on  the  bench,  during  which  time  I  might  have  appHed  it. 
But  I  think  it  is  important  that  it  be  there  for  the  rare  occasion 
when  it  is  appropriate,  but  I  am  mindful  of  your  concerns  that  it 
could  be  misused  and  I  see  no  particular  reason  why  it  ought  to 
be  expanded. 

Certainly,  nothing  in  my  personal  experience  on  the  district  court 
in  Connecticut  suggests  that  it  ought  to  be  fortified  or  strengthened 
or  expanded  in  any  way,  but  I  do  think  it  is  useful.  But  there  are 
times  when  one  has  to  remind  lawyers  that  they  ought  not  to  rely 
on  rule  11  so  readily. 

In  a  common  situation  a  lawyer  will  file  a  motion  to  compel  and 
simultaneously  seek  sanctions  against  the  opposing  party.  This 
seems  to  me  to  be  inappropriate.  It  is  also  very  threatening  to  the 
other  lawyer  and  it  can  be  abusive.  That  is  a  strong  argument,  of 
course,  for  having  district  judges  assume  a  hands-on  approach  to 
case  management,  to  prevent  that  kind  of  abuse.  Even  the  filing  of 
such  a  motion,  if  it  is  left  pending  for  any  substantial  period  of 
time,  can  be  very  threatening  and  burdensome  to  opposing  counsel 
even  if  there  is  no  merit  to  the  motion  at  all  and  it  will  be  disposed 
of  readily  when  the  judge  is  able  to  get  to  it. 

So  there  are  possibilities  for  abuse  and  one  of  the  ways  to  avoid 
that  abuse  is  to  have  a  judge  assume  close  management  of  his 
cases  or  her  cases  from  the  very  beginning. 

Senator  Moseley-Braun.  Judge,  in  response  to  the  committee 
questionnaire,  it  stated  that  you  have  decided  a  case  involving  the 
issue  of  the  grand  jury,  secrecy  of  the  grand  jury  proceedings,  and 
there  has,  as  you  know,  been  a  growing  use  of  secrecy  orders  in  the 
Federal  courts.  One  appeal  court  judge  has  said,  "There  is  an  ex- 
cess of  court  secrecy  in  civil  litigation  and  it  presents  a  serious 
problem  for  the  health  and  safety  of  the  American  public."  In  fact, 
just  this  last  month  a  member  of  this  committee.  Senator  Kohl, 
proposed  legislation  seeking  to  restrict  the  use  of  secrecy  in  court 
settlements. 

What  considerations  do  you  believe  a  judge  should  take  into  ac- 
count when  faced  with  a  request  to  keep  a  court  file  confidential, 
especially  where  doing  so  might  arguably  endanger  the  public 
health  or  safety? 

Judge  Cabranes.  Well,  I  think  you  have  just  touched  on  the  situ- 
ation that  might  be  most  delicate  or  most  difficult,  but  it  would 
also  be  quite  unusual,  I  think.  In  most  circumstances,  protective  or- 
ders of  the  sort  you  are  referring  to — orders  which  are  entered  fol- 
lowing the  conclusion  of  a  case — are  not  only  routine,  but  raise  no 
large  questions  regarding  the  public  interest  or  public  health. 

I  suppose  there  are  circumstances  where  that  might  be  a  prob- 
lem, but  I  think  a  judge  basically  has  to  adopt  the  position  that  un- 
less someone  lets  her  know  that  there  is  a  problem  of  this  sort,  it 
is  hard  for  a  judge  to  know  whether  there  is  any  such  information 
in  what  might  be  voluminous  documents. 

So  the  way  an  issue  would  arise,  I  guess,  would  be  if  a  third 
party  entered  the  case  and  filed  a  motion  and  asked  the  court  to 
make  this  material  available.  Of  course,  those  situations  would  be 
very  fact-particular.  The  result  would  very  much  depend  on  the 
concrete  situation  faced  by  the  court,  and  I  suppose  there  are  in- 
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stances  where  a  judge  would  have  to  reconsider,  or  might  have  to 
reconsider  a  seahng  order. 

But,  of  course,  even  there  the  judge  would  have  to  give  the  origi- 
nal parties  an  opportunity  to  be  heard  on  the  matter.  They  do  have 
a  strong  interest  in  the  matter,  after  all.  They  were  the  parties 
that  brought  the  litigation.  They  are  the  people  most  directly  in- 
volved, and  I  think  it  is  pretty  well  settled  that  not  every  document 
that  surfaces  in  litigation,  not  every  document  that  is  exchanged 
between  parties,  is  necessarily  a  public  document,  nor  should  it  be 
treated  as  a  public  document. 

But  I  suppose  the  areas  that  you  are  concerned  about,  Senator — 
where  there  are  public  health  or  other  serious  public  concerns 
would  have  to  be  faced  on  a  case-by-case  basis,  with  consideration 
of  the  particular  factual  contexts. 

Senator  Moseley-Braun.  Well,  thank  you,  Judge.  You  have  spo- 
ken eloquently  to  the  general  context  of  the  questions  asked  this 
afternoon.  Again,  my  colleagues  have  left  after  throwing  flowers  on 
you  and  saying  what  a  wonderful  jjerson  you  were  and  what  a  ter- 
rific nominee.  I  certainly  have  to  say  I  agree  with  them.  I  am  de- 
lighted to  have  an  opportunity  to  chair  the  hearing  at  which  your 
nomination  is  taken  up. 

I  will  dismiss  you  at  this  point  and  say  that  we  are  hopeful  that 
we  will  have  a  vote  on  these  nominations  in  fairly  short  order.  We 
don't  have  a  time  yet  for  the  final  vote,  but  I  can  assure  you  that 
following  this  hearing,  should  any  other  members  of  the  committee 
have  questions,  they  will  be  submitted  to  you  in  writing.  But  I  dare 
say  based  on  the  testimony  and,  again,  the  accolades  you  have  re- 
ceived this  morning  that  this  nomination  seems  to  have  the  sup- 
port of  this  committee,  and  I  congratulate  you. 

Judge  Cabranes.  And  I  thank  you  very  much.  Senator. 

Senator  Moseley-Braun.  Thank  you  very  much.  Judge. 

Judge  Cabranes.  Good  morning. 

Senator  Moseley-Braun.  We  have  been  joined  by  Representative 
Collins,  and  I  understand.  Representative  Collins,  you  are  here  to 
speak  on  behalf  of  Judge  Blanche  Manning.  Welcome  to  the  com- 
mittee, and  would  you  just  come  to  the  table? 

Thank  you  very  much.  Representative  Collins.  Welcome.  Blanche 
Manning  has  already  been  spoken  very  highly  of  by  Senator  Paul 
Simon,  Representative  Bobby  Rush,  and  I  will  get  my  turn  when 
she  comes  up  to  the  table,  but  I  would  like  you  to  take  this  oppor- 
tunity to  introduce  her  again  and  to  speak  on  behalf  of  her  nomina- 
tion, and  then  we  will  proceed  with  Judge  Manning  at  this  time. 
So,  actually.  Judge  Manning,  you  can  join  Representative  Collins 
at  the  table. 

Representative  Collins. 

STATEMENT  OF  HON.  CARDISS  COLLINS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Representative  Collins.  Thank  you.  Madam  Chair.  It  is  a  real 
pleasure  to  have  this  opportunity  to  be  here  this  morning  in  sup- 
port of  Judge  Blanche  Manning's  confirmation  to  the  U.S.  district 
court. 

When  President  Clinton  nominated  Judge  Manning  for  this  posi- 
tion, he  made  more  than  just  a  great  choice.  He  hit  a  judicial  home 
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run.  Justice  Manning  has  the  quaHfications,  background,  and  expe- 
rience to  be  one  of  the  best  judges  to  ever  serve  on  the  U.S.  district 
court.  There  are  many  reasons  why  she  is  the  perfect  candidate  for 
this  position,  but  I  would  hke  to  begin  by  describing  her  outstand- 
ing career  record. 

She  began  her  pubUc  service  career  more  than  three  decades  ago 
as  a  teacher  in  the  pubUc  schools  of  Chicago,  where  she  did  an  ex- 
cellent job  as  she  worked  her  way  through  law  school.  Her  commit- 
ment to  teaching  continues  even  today,  as  she  currently  serves  as 
an  adjunct  professor  of  the  DePaul  University  School  of  Law  and 
a  teaching  team  member  at  Harvard  Law  School,  and  at  the  Uni- 
versity of  Chicago  Law  School,  your  alma  mater,  as  a  trial  advo- 
cacy workshop  person. 

After  working  in  the  public  schools,  she  served  as  a  supervisory 
trial  attorney  for  the  U.S.  Equal  Employment  Opportunity  Com- 
mission, an  assistant  Cook  County  State's  attorney,  and  a  labor  at- 
torney for  United  Airlines.  She  then  served  as  an  assistant  U.S.  at- 
torney in  the  civil  division  of  the  U.S.  attorney's  office  where  she 
also  was  responsible  for  criminal  prosecutions  and  appeals.  It  was 
from  that  position  that  she  was  first  elevated  to  the  bench  and 
began  a  very  successful  and  outstanding  career  in  our  judicial  sys- 
tem in  the  State  of  Illinois. 

She  was  first  elected  by  the  circuit  court  judges  as  an  associate 
judge  and  soon  became  a  supervising  judge  in  our  first  municipal 
district.  In  1986,  she  was  elected  as  a  circuit  court  judge,  and  her 
excellent  work  on  this  court  led  to  her  10-year  appointment  as  jus- 
tice of  the  Illinois  appellate  court  in  1988  where  she  currently 
serves,  but  soon,  I  hope,  will  be  leaving  for  higher  offices. 

These  career  accomplishments  are  outstanding  by  anyone's  meas- 
urement. It  is  also  worth  noting,  however,  that  many  of  these  suc- 
cesses are  particularly  significant  because  she  represents  a  first  for 
African-American  women.  Justice  Manning  is  the  highest  ranking 
African-American  female  judicial  officer  in  our  State  of  Illinois  and 
is  the  first  and  only  African-American  woman  elected  to  serve  on 
the  Illinois  appellate  court. 

Since  I  have  been  the  first  in  many  areas  myself,  as  have  you, 
we  are  well  aware  of  the  extra  effort  that  is  needed  to  blaze  those 
trails  for  other  African-American  women  who  are  going  to  follow. 
I  have  already  described  her  remarkable  accomplishments,  and  yet 
I  have  not  even  mentioned  the  many  awards  and  honors  that  she 
has  received  from  the  Cook  County  Bar,  the  Illinois  Judicial  Con- 
ference, the  Chicago-Kent  College  of  Law,  and  others.  Nor  have  I 
mentioned  the  fact  that  she  is  an  accomplished  clarinetist  and  a 
jazz  saxophonist,  as  well  as  a  wonderful  mother,  most  important, 
of  five  children.  In  fact,  I  haven't  even  mentioned  that  she  is  my 
sorority  sister. 

Let  me  say,  too,  that  she  has  certainly  stood  out  among  the 
judges  throughout  the  Illinois  court  system  in  all  the  years  that 
she  has  been  there.  She  has  been  a  hard-working,  dedicated,  deter- 
mined, fair  judge,  and  it  is  my  true  belief  that  the  President  made 
an  excellent  choice  when  he  nominated  her  for  this  outstanding  po- 
sition. 

I  yield  back  the  balance  of  my  time. 


593 

Senator  Moseley-Braun.  Thank  you  very  much,  Representative 
CoUins,  and  thank  you  for  coming  and  speaking  on  behalf  of  Judge 
Manning.  You  may  be  excused  at  this  point,  if  you  like. 

Representative  Collins.  Thank  you.  Let  me  say  to  her  that  I 
must  leave  because  I  have  to  get  back  to  the  floor,  but  I  want  you 
to  know  that  any  time  that  there  is  anything  I  can  to  support  your 
effort,  because  I  know  you  so  very  well  and  the  job  that  you  have 
done,  I  will  be  there. 

Judge  Manning.  Thank  you  so  much  for  being  here.  I  appreciate 
it. 

Senator  Moseley-Braun.  Thank  you  again. 

It  is  with  particular  pride,  Judge  Manning,  that  I  am  presiding 
over  this  hearing.  I  can  remember  advocating  for  your  hiring  as  an 
assistant  U.S.  attorney  years  ago  and  campaigning  for  your  elec- 
tion to  the  State  bench,  and  so  being  able  to  chair  this  hearing  is 
just  a  particular,  singular  honor  for  me  as  well. 

If  you  would  like  at  this  time  to  introduce  your  family? 

Judge  Manning.  Thank  you  very  much,  Madam  Chair.  I  would 
introduce  my  husband,  Bill,  who  is  here. 

Senator  Moseley-Braun.  Welcome. 

Judge  Manning.  Also  present  are  friends  from  the  NAACP — at- 
torney Louis  Mayer,  and  Ed  Hales,  and  Wade  Henderson. 

Senator  Moseley-Braun.  Welcome. 

Judge  Manning,  we  have  taken  all  the  statements.  Again,  you 
have  filled  out  an  extensive  questionnaire  and  been  through  the 
very  rigorous  process,  and  so  I  just  have  a  couple  of  questions.  I 
was  just  reminded  I  have  to  swear  you  in,  and  then  I  have  a  couple 
of  questions  of  you. 

Do  you  swear  to  tell  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  so  help  you  God? 

Judge  Manning.  Yes,  I  do. 

questioning  by  senator  moseley-braun 

Senator  Moseley-Braun.  Judge  Manning,  I  know  for  a  fact,  as 
opposed  to  what  is  just  on  your  questionnaire,  that  you  devote  a 
substantial  amount  of  your  time  participating  in  a  program  that 
provides  role  models  and  inspiration  to  innercity  schoolchildren; 
that  you  are  involved  with  the  lawyers  assistance  program  that 
helps  lawyers  who  need  assistEmce. 

As  a  member  of  the  Illinois  Judicial  Council,  you  participate  in 
events  involving  public  housing  in  Chicago,  including  mentoring 
and  role  model  programs  geared  to  the  youth  in  public  housing. 
What  do  you  tell  those  youngsters? 

TESTIMONY  OF  BLANCHE  MANNING,  CHICAGO,  IL,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS 

Judge  Manning.  I  try  to  instill  in  them  that,  first,  they  must 
form  a  goal  in  life.  They  must — if  they  intend  to  have  a  quality  life, 
they  must  get  an  education,  and  basically  I  try  to  instill  in  them 
that  preparedness  and  education  wiU  net  them  this  kind  of  life. 
And  it  is  really  very  satisfying  when  you  have  young  people  that 
you  have  spoken  to  later  come  back  and  let  you  know  that  they 
have  enrolled  in  college  or  they  have  enrolled  in  law  school,  and 
that  has  happened  on  numerous  occasions. 
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It  is  my  feeling  that  if  you  get — if  you  talk  to  100  children  and 
you  get  through  to  1,  you  have  done  a  good  job,  and  this  is  my  de- 
sire, my  goal,  when  I  work  with  those  children. 

Senator  Moseley-Braun.  Well,  certainly,  your  role  in  regard  to 
that  kind  of  assistance  and  advocacy  in  the  community  is  well  rec- 
ognized and  greatly  appreciated,  and  certainly  sorely  needed.  If  we 
could  get  all  of  our  members  of  the  bench,  as  well  as  of  the  bar, 
to  give  back  that  kind  of  time  and  attention  to  youngsters  who 
might  need  it,  we  would  all,  I  think,  be  better  off. 

Since  1979,  Judge,  you  have  served  both  as  a  State  court  trial 
judge  and  as  an  appellate  judge.  In  many  respects,  you  have  per- 
formed duties  that  are  similar  in  terms  of  the  Federal  district 
court.  What  elements  do  you  think  are  important,  particularly  with 
regard  to  caseload  management?  As  you  know,  the  Federal  courts 
are  under  the  same  kinds  of  pressures  that  the  State  courts  are, 
and  how  do  you  address  the  issue  of  efficiency  and  case  manage- 
ment, and  at  the  same  time  making  certain  that  the  litigants  be- 
fore you  get  their  fair  hearing? 

Judge  Manning.  Well,  I  think  it  is  very  important  in  terms  of 
case  management  that  a  judge  supervise  the  cases  assigned  to  him 
or  her;  that  you  become  familiar  with  the  case  immediately  upon 
filing.  And  you  will  probably  be  able  to  do  that  much  better  even 
in  the  U.S.  district  court  setting  as  opposed  to  the  organization  of 
the  State  court  system  because  the  State  court  system  does  not 
have  individual  calendars  in  many  of  its  divisions,  but  as  a  district 
court  judge  I  will  have  my  own  calendar.  I  will  be  able  to  get  on 
top  of  the  case  immediately  upon  filing,  and  within  the  120  days 
I  will  be  able  to  set  rule  16  conferences. 

I  think  it  is  very  important  that  you  monitor  these  cases,  that 
you  set  events,  that  you  do  not  have  any  cases  lingering  that  do 
not  have  dates  set  for  some  event — discovery,  motions,  what  have 
you.  So  I  think  the  bottom  line  is  that  you  must  supervise  those 
cases  and  see  to  it  that  if  there  is  a  possibility  of  settlement  that 
you  refer  them  to  either  a  settlement  judge  or  to  a  magistrate 
judge.  So  I  think  it  is  very  important  just  to  stay  on  top  of  the  case. 

Senator  Moseley-Braun.  District  court  judges  are  sometimes 
faced  with  applying  a  decision  of  the  court  of  appeals  with  which 
they  might  personally  disagree.  If  confirmed  as  a  district  court 
judge,  would  you  have  any  difficulty  applying  or  enforcing  prece- 
dents established  by  the  Court  of  Appeals  for  the  Seventh  Circuit, 
again,  even  in  those  cases  in  which  you  might  disagree? 

Judge  Manning.  Absolutely  no  problem.  I  will  follow  precedent 
if  I  am  confirmed. 

Senator  Moseley-Braun.  Judge  Manning,  I  am  not  going  to  ask 
you  any  other  questions.  How  is  that?  I  have  a  question  here  re- 
garding the  temperament  for  judges.  Well,  I  will  ask  you  that  ques- 
tion and  then  I  won't  have  to  give  it  to  you. 

Given  your  background  and  prior  experience,  could  you  speak  for 
a  moment  about  the  role  and  significance  of  judicial  temperament, 
and  indicate  what  elements  of  judicial  temperament  you  consider 
to  be  the  most  important? 

Judge  Manning.  Well,  I  think  it  is  very  important  that  a  judge 
have  patience,  that  a  judge  maintain  his  or  her  dignity  at  all  times, 
that  a  judge  be  attentive.  To  me,   that  is  extremely  important. 
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Needless  to  say,  it  is — the  litigant  is  entitled  to  this.  I  have  seen 
instances  where  judges  have  been  intemperate  and  I  think  this  is 
totally  wrong.  So  I  think,  basically,  a  judge  should  be  patient,  dig- 
nified, firm,  and  I  think  a  judge  should  have  a  certain  amount  of 
humility.  I  really  think  that  is  important. 

Senator  Moseley-Braun.  Well,  thank  you  very  much.  Again,  at 
this  point  I  have  no  further  questions.  I  want  to  thank  you  very 
much.  I  am  very  proud  of  you.  Judge  Manning,  and  I  look  very 
much  forward  to  voting  for  your  confirmation. 

Judge  Manning.  Thank  you  very  much. 

Senator  Moseley-Braun.  Thank  you. 

We  will  now  go  to  Judge  Bennett  of  Iowa.  Judge  Bennett,  wel- 
come. As  everyone  is  aware,  your  Senators  have  spoken  on  behalf 
of  your  nomination,  and  so  I  would  like  you  first  to  introduce  your 
family  and  friends  who  are  here  today  and  then  I  will  swear  you 
in. 

Judge  Bennett.  Thank  you,  Madam  Chair.  I  would  be  most 
pleased  to  introduce  my  family.  Let  me  start  with  my  wife  of  17 
years,  Joanne  Johnson;  my  daughter — she  is  a  little  miracle  baby; 
she  was  born  SV-z  months  premature  and  weighed  1  pound  and  14 
ounces  at  birth — Sara  Johnson  Bennett. 

I  have  a  number  of  in-laws  with  me  today.  I  have  the  greatest 
set  of  father-in-law  and  mother-in-law,  Jane  and  (Jordon  Johnson. 
Why  don't  you  stand  up? 

[Mr.  and  Mrs.  Johnson  stood.] 

Senator  Moseley-Braun.  Welcome. 

Judge  Bennett.  And  then  a  number  of  brothers-in-law  and  sis- 
ters-in-law— Kathy  and  Ray  Dodson  and  their  daughter,  Crissy; 
Matt  and  Janice  Johnson;  Mary  Pat  Jordan;  Robert  Johnson;  and 
Gary  Johnson.  Where  is  Gary?  I  don't  see  him?  Gary  is  back  in  the 
back. 

My  law  partner  who  was  my  best  friend  in  law  school,  with 
whom  I  practiced  law  with  for  16  V2  years — I  wouldn't  be  here  with- 
out his  support — Les  Babich,  the  senior  partner  in  my  old  firm,  is 
here.  And  then,  of  course,  Judge  O'Brien,  whom  I  am  most  honored 
to  succeed,  if  confirmed,  is  also  here  today. 

Senator  Moseley-Braun.  Well,  I  am  sure  the  family  and  friends 
are  all  very  proud  of  you. 

Now,  for  the  oath.  Do  you  solemnly  swear  that  the  testimony  you 
will  give  in  this  proceeding  shall  be  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  so  help  you  Grod? 

Judge  Bennett.  I  do. 

questioning  by  senator  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Judge,  I  am  going  to  ask  the  question 
that  I  have  asked  the  other  judges  before  you,  which  has  to  do  with 
how  you  would  react  if  faced  with  an  eighth  circuit  precedent  that 
controlled  a  matter  before  you,  but  with  which  you  personally  dis- 
agreed. 
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TESTIMONY  OF  MARK  BENNETT,  DES  MOINES,  lA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  IOWA 

Judge  Bennett.  I  would  always  follow  eighth  circuit  precedent. 
I  might  add  that  I  have  been  known  on  occasion  to  drop  a  footnote 
if  I  disagreed  with  it,  but  I  would  certainly  always  follow  it. 

Senator  Moseley-Braun.  As  you  are  no  doubt  aware,  the  Con- 
gress passed  in  1990  the  Civil  Justice  Reform  Act.  The  goal  of  that 
legislation  is  to  streamline  the  judicial  process  to  make  it  more  ac- 
cessible, affordable,  and  fair.  Do  you  feel  that  judges  have  a  role 
to  play  in  controlling  the  pace  and  conduct  of  litigation,  and  if  con- 
firmed, what  specific  steps  might  you  take  to  control  your  docket? 

Judge  Bennett.  That  is  a  superb  question.  I  was  fortunate 
enough  to  be  appointed  as  the  chair  of  the  advisory  group  for  the 
Civil  Justice  Reform  Act,  the  first  advisory  group  in  the  Southern 
District  of  Iowa,  and  I  had  to  give  that  up  when  I  was  appointed 
U.S.  magistrate  judge. 

I  think  judges  need  to  have  a  hands-on  approach  to  case  manage- 
ment. We  need  to  use  scheduling  orders  to  see  that  cases  progress. 
We  need  to  be  vigilant  to  try  and  hold  down  the  cost  and  set  firm 
trial  dates  so  that  the  litigants  and  the  lawyers  know  when  their 
trial  will  be  and,  to  the  extent  possible,  follow  through  on  that.  And 
we  all  need  to  be  concerned  with  cost  and  delay  in  Federal  civil  liti- 
gation, and  I  think  all  of  the  judges  in  our  district  are  concerned 
about  that  and  we  are  improving  our  case  management  techniques 
to  try  and  ensure  that  Federal  civil  litigation  is  both  affordable  and 
just  and  speedy  for  the  litigants. 

Senator  Moseley-Braun.  That  is  very  important.  Immediately 
after  graduating  from  law  school,  you  founded  your  own  firm, 
which  is  pretty  brave,  actually.  You  were  affiliated  with  the  Iowa 
Civil  Liberties  Union  from  1972  to  1989,  and  at  one  point  served 
as  a  general  counsel.  Throughout  your  career,  you  have  also  taught 
extensively  and  since  December  1991  you  have  been  a  magistrate 
judge  for  the  Southern  District  of  Iowa. 

In  what  ways  do  you  feel  that  these  experiences  have  prepared 
you  to  serve  as  a  Federal  district  judge? 

Judge  Bennett.  I  think  I  have  had  the  privilege  of  representing 
clients,  both  plaintiffs  and  defendants,  in  Federal  courts  through- 
out the  United  States,  so  I  have  had  a  great  deal  of  exposure  to 
both  magistrate  judges  and  Federal  district  court  judges  and  circuit 
judges  throughout  the  United  States  I  have  been  able  to  try  and 
model  after.  And  so  I  think  it  is  just  kind  of  the  breadth  of  experi- 
ence from  my  private  practice  and  the  opportunity  to  study  the  law 
so  that  I  would  be  a  better  teacher  have  helped  me,  and  certainly 
my  current  duties  as  a  magistrate  judge.  I  have  done  much  of  the 
work  that  district  court  judges  do  because  in  our  district  mag- 
istrate judges  are  fully  utilized  and  we  have  a  very  full  plate  of  ac- 
tivity. 

Senator  Moseley-Braun.  Well,  I  am  sure  you  do.  You  have  a 
very  active  daughter  as  well.  Is  she  still  there?  She  is  gone? 
[Laughter.] 

I  was  going  to  ask  her  a  question,  but  it  is  OK. 

Judge  Bennett.  She  is  in  the  back. 

Senator  Moseley-Braun.  Oh,  she  is  in  the  back?  Well,  ask  if  she 
would  come  up  and  answer  a  question  for  me. 
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Judge  Bennett.  Sara. 

Senator  Moseley-Braun.  Sara. 

Judge  Bennett.  Sara,  would  you  like  to  come  up,  honey? 

Senator  Moseley-Braun.  I  will  ask  her  now.  Ask  her  if  she  is 
proud  of  her  daddy. 

Judge  Bennett.  Sara,  are  you  proud  of  your  daddy?  She  is  shak- 
ing her  head  yes. 

Senator  Moseley-Braun.  She  said  yes.  OK,  that  is  fine.  Thank 
you  very  much,  Judge.  You  are  excused. 

Judge  Bennett.  Thank  you  very  much.  Senator. 

Senator  Moseley-Braun.  Now,  to  the  great  State  of  New  York. 
We  have  Denny  Chin  to  be  district  judge  of  the  Southern  District 
of  New  York. 

Again,  Mr.  Chin,  as  you  know.  Senator  Mo3mihan  was  here  to 
speak  in  your  behalf.  Senator  D'Amato  sends  his  statement  in 
strong  support  of  your  nomination.  He  could  not  be  with  us  today 
because  of  legislative  business. 

[The  prepared  statement  of  Senator  D'Amato  follows:] 

Prepared  Statement  of  Hon.  Alfonse  M.  D'Amato,  a  U.S.  Senator  From  the 

State  of  New  York 

Madam  Chairman,  I  am  honored  today  to  present  to  this  Committee  Mr.  Denny 
Chin,  whom  the  President  has  nominated  for  appointment  to  the  United  States  Dis- 
trict Court,  Southern  District  of  New  York.  I  would  also  Hke  to  recognize  Mr.  Chin's 
wife,  Kathy  Hirata  Chin,  and  his  two  sons  Paul  and  Christopher. 

Denny  Chin  graduated  magna  cum  laude  from  Princeton  University  in  1975  and 
went  on  to  Fordham  University  School  of  Law.  After  earning  his  law  degree  from 
Fordham  in  1978,  Denny  Chin  began  what  has  become  a  very  distinguished  career 
in  law. 

From  1978  to  1980,  Denny  Chin  was  a  law  clerk  to  the  Honorable  Henry  F. 
Werker,  United  States  District  Judge  for  the  Southern  District  of  New  York.  As  a 
clerk  to  Judge  Werker,  Denny  Chin  learned  skills  essential  to  serving  on  the  Fed- 
eral bench. 

Mr.  Chin  has  been  responsible  for  many  major  trials  on  behalf  of  the  United 
States  Government.  Denny  Chin  spent  four  years  serving  in  the  United  States  At- 
torney's Office  in  the  Southern  District  of  New  York.  From  an  early  point  in  his  ca- 
reer, Mr.  Chin  demonstrated  an  expertise  in  civil  law,  in  both  his  research  and  prep- 
aration before  trial,  making  sure  that  the  interests  of  the  United  States  were  always 
made  clear  and  pursued  to  victory. 

After  a  notable  career  with  the  Federal  Government,  Denny  Chin  started  his  own 
successful  firm  with  two  of  his  colleagues  from  the  U.S.  Attorney's  Office.  Campbell, 
Patrick  and  Chin  dealt  primarily  with  commercial  litigation  and  employment  mat- 
ters. The  firm  was  also  involved  in  immigration  and  corporate  matters. 

When  Denny  Chin  left  Campbell,  Patrick  and  Chin,  he  moved  to  the  law  firm  of 
Vladeck,  Waldman,  Elias  &  Engelhard.  Eventually  moving  up  to  the  position  of  full 
partner,  Denny  Chin  has  made  his  mark  as  an  effective  attorney  specializing  in  em- 
ployment discrimination  cases. 

Denny  Chin  has  proven  his  ability  in  the  field  of  law.  His  firm  grasp  of  the  law 
is  always  evident.  In  short,  I  know  of  no  other  candidate  more  qualified  for  the  posi- 
tion of  United  States  District  Judge,  and  I  urge  the  Committee's  support  for  this 
exemplary  nominee. 

Senator  Moseley-Braun.  If  you  would  start  and  introduce  your 
family? 

Mr.  Chin.  Thank  you,  Madam  Chair.  With  me  is  my  wife,  Kathy 
Chin.  In  her  lap  is  our  son,  Christopher,  who  is  IVi  years  old,  and 
who  fortunately  has  been  asleep  throughout  these  proceedings. 
[Laughter.] 

Our  son,  Paul,  who  is  10,  and  we  would  also  like  to  introduce 
some  friends — Christopher  Chang,  who  is  vice  president  of  the 
Asian  American  Bar  Association  of  New  York.  Also  here  is  Rich 
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Simpson,  who  served  with  me  in  the  U.S.  attorney's  office;  my 
brother,  Daly,  and  his  wife,  Georgina.  I  would  also  like  to  introduce 
Robert  Katzmann,  who  serves  on  Senator  Moynihan's  screening 
panel.  And  he  is  gone  now,  but  before  sitting  for  a  while  was  a 
friend,  David  Vladeck. 

Senator  Moseley-Braun.  Oh,  wonderful.  Well,  welcome,  all,  and 
welcome  to  the  hearing  and  I  hope  this  will  be  a  memorable  experi- 
ence for  you  as  well. 

Mr.  Chin,  will  you  take  the  oath?  Do  you  solemnly  swear  that 
the  testimony  you  will  give  in  this  proceeding  shall  be  the  truth, 
the  whole  truth  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Chin.  I  do. 

QUESTIONING  BY  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Again,  to  ask  a  standard  question  of 
you,  Mr.  Chin,  district  court  judges  are  sometimes  faced  with  ap- 
plying a  decision  of  the  court  of  appeals  with  which  they  might  per- 
sonally disagree.  If  you  are  confirmed  as  a  district  court  judge, 
would  you  have  any  difficulty  applying  or  enforcing  precedents  es- 
tablished by  the  second  circuit,  even  those  with  which  you  might 
have  a  personal  disagreement? 

TESTIMONY  OF  DENNY  CHIN,  BROOKLYN,  NY,  TO  BE  U.S.  DIS- 
TRICT JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 

Mr.  Chin.  I  would  have  no  difficulty  whatsoever. 

Senator  Moseley-Braun.  Your  questionnaire  indicated  that  indi- 
viduals with  employment  problems  are  among  your  typical  clients 
and  that  you  have  specialized  in  employment  law.  In  light  of  your 
specialty  as  a  litigator,  what  is  your  reaction  to  recent  proposals 
that  losers  in  cases  be  required  to  pay  the  legal  fees  in  certain 
types  of  lawsuits? 

Mr.  Chin.  Well,  in  employment  cases  already  there  are  provi- 
sions for  attorneys'  fees  for  prevailing  parties,  although  those  provi- 
sions are  often  generally  not  invoked  against  the  litigants.  Gen- 
erally speaking,  however,  I  think  requirements  that  losing  parties 
pay  attorneys'  fees  would  deter  people  from — perhaps  have  a 
chilling  effect  on  people  bringing  lawsuits,  and  so  I  would  be 
against  those. 

Senator  Moseley-Braun.  Your  background  indicates  that  you 
were  at  one  point  from  1978  to  1980  to  a  district  court  judge.  As 
you  well  know,  the  caseloads  in  the  district  courts  have  greatly  in- 
creased since  the  time  when  you  served  as  a  clerk.  How  would  you 
approach  the  issue  of  case  management  and  keeping  on  top  of  the 
case  assignments  that  you  are  likely  to  have? 

Mr.  Chin.  Well,  I  think  it  would  be  important,  if  I  am  confirmed, 
to  meet  early  with  the  lawyers,  and  to  meet  often  and  to  stay  on 
top  of  the  cases  and  to  know  the  cases  well,  to  try  to  give  lawyers 
firm  trial  dates  because  that  always  helps  in  encouraging  settle- 
ment. 

Senator  Moseley-Braun.  Finally,  with  regard  to  the  activities  of 
judges,  do  you  see  judges  as  having  a  responsibility  to  reach  out 
into  the  community  and  to  try  to  provide  the  kind  of  role  model  or 
the  kind  of  inspiration  to  people  in  the  community  that  might  not 
otherwise  have  that  kind  of  support? 
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Mr.  Chin.  I  think  it  is  very  important  for  judges  to  be  role  mod- 
els. I  think  judges,  however,  do  have  to  be  careful  in  terms  of  not 
getting  involved  in  things  that  could  present  any  kind  of  conflict. 
But  I  think  it  is  important  for  judges  to  act  as  role  models. 

Senator  Moseley-Braun.  As  a  litigator,  you  have  certainly  ap- 
peared before  a  number  of  judges.  What  do  you  think  are  the  most 
important  aspects  of  a  good,  solid  judicial  temperament? 

Mr.  Chin.  To  be  fair,  to  be  courteous,  to  be  open-minded. 

Senator  Moseley-Braun.  Mr.  Chin,  I  have  no  further  questions 
for  you.  Thank  you  very  much  for  coming.  Congratulations  to  you. 

Mr.  Chin.  Thank  you.  Madam  Chair. 

Senator  Moseley-Braun.  Thank  you  very  much. 

We  have  one  more  nominee,  Mr.  Harold  Baer. 

I  wasn't  actually  leaving.  I  just  kind  of  jumped  the  gun.  I  was 
standing  up  to  swear  you  in,  but  first  before  we  do  that,  I  would 
like  to  have  you  introduce  your  family  and  your  friends  who  are 
here  with  you  today. 

Mr.  Baer.  Thank  you.  Madam  Chairperson.  My  wife  and  my  best 
friend  is  here,  Suzanne,  and  one  of  my  two  daughters,  Elizabeth, 
is  here.  She  did  not  bring  my  two  little  baby  grandchildren,  but  I 
have  pictures.  [Laughter.] 

Her  sister  would  be  here,  Linda,  but  she  is  working  in  Santiago, 
Chile,  so  she  couldn't  make  it.  There  wasn't  enough  notice  for  her 
to  be  here.  I  also  have,  happily,  my  friend  and  really  my  mentor, 
Milton  Mollen,  who  chairs  the  Mollen  Commission  that  I  was  fortu- 
nate enough  to  be  one,  and  who  also  works  with  me  at  JAMS,  my 
real  occupation  where  I  earn  money.  I  think  that  is  it. 

Senator  Moseley-Braun.  Those  days  are  fast  coming  to  an  end, 
I  will  tell  you.  [Laughter.] 

Now,  do  you  swear  that  the  testimony  you  will  give  in  this  pro- 
ceeding will  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  so  help  you  God? 

Mr.  Baer.  I  do. 

QUESTIONING  BY  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Mr.  Baer,  as  a  New  York  State  judge, 
you  worked  with  a  law  clerk.  They  were  known  as  a  court  attorney 
or  law  secretary.  In  some  cases,  judges  have  their  court  attorneys 
write  the  first  draft  of  their  opinions  and  will  then  edit  the  results. 
Some  people  believe  that  judicial  law  clerks  should  not  be  playing 
the  role  of  judge  because  of  the  importance  of  the  first  draft  and 
the  extent  to  which  that  can  become  the  final  product. 

However,  given  the  huge  docket  that  we  have  discussed  all  morn- 
ing and  the  resulting  time  constraints,  how  do  you  see  that  role 
and  how  do  you  respond  to  the  concerns  about  the  judge's  own 
hand  being  part  of  the  decisions? 

TESTIMONY  OF  HAROLD  BAER,  JR.,  NEW  YORK,  NY,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  NEW 
YORK 

Mr.  Baer.  It  was  my  practice.  Madam  Chair,  during  the  10  years 
on  the  State  supreme  court  to  always  discuss  the  prospective  with 
my  law  secretary  first.  I  also  had  the  opportunity  to  be  able  to  have 
six  or  eight  law  students  every  semester  who  frequently  did  memos 
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even  before  we  heard  argument  on  motions,  and  I  would  then 
think,  at  least,  and  it  turned  out  happily,  that  with  the  aid  of  those 
memos  I  would  ask  enough  questions  so  that  I  really  would  under- 
stand a  little  bit  more  about  what  the  motion  or  the  case  as  it 
turned  out  would  be  about. 

So  when  I  look  at  it  from  the  perspective  of  my  experience,  I  sup- 
pose that  I  had  a  lot  of  information  in  the  first  instance.  I  then 
heard  the  argument  or  listened  to  the  trial.  I  then  discussed  the 
matter  with  my  law  secretary,  and  very  frequently  after  that  he 
knew  what  I  believed  was  the  way  in  which  I  thought  was  the  ap- 
propriate way  to  come  out  and  from  then  on  I  had  no  real  problem 
in  letting  him  or  her  do  a  first  draft,  and  I  have  none,  in  answer 
to  your  question,  of  continuing  that  practice. 

I  think  there  is  in  the  Federal  district  court,  as  I  understand  it, 
about  a  third  of  the  number  of  cases  that  I  had  on  my  docket  in 
the  State  supreme  court.  I  certainly  would  like  a  lot  to  write.  One 
of  the  reasons  I  am  so  anxious  to  be  on  this  court  is  to  go  back  to 
writing.  It  is  one  of  the  few  things  I  really  miss  and,  in  fact,  I  hope, 
having  a  smaller  caseload,  I  will  be  able  to  do  more  of  the  original 
drafting. 

Senator  Moseley-Braun.  The  Congress  is  currently  contemplat- 
ing legislation  aimed  at  reducing  overcrowding  in  the  Federal 
courts  by  allowing  Federal  judges  to  assign  some  of  the  smaller 
cases  to  court-appointed  arbitrators.  Some  suggest  that  settling  ap- 
propriate cases  early  would  relieve  docket  backlog.  Some,  of  course, 
obviously  argue  in  favor  of  having  the  opportunity  to  have  a  day 
in  court. 

I  understand  that  you  are  presently  the  executive  judicial  officer 
at  the  Judicial  Arbitration  and  Mediation  Services  and  that  you 
have  served  as  a  mediator  in  many  cases.  Given  that  experience, 
what  role  do  you  think  arbitration  should  have  in  Federal  court? 

Mr.  Baer.  It  is  interesting.  Madam  Chair.  When  I  was  on  the 
bench,  for  a  whole  series  of  reasons  which  I  won't  go  into,  I  be- 
lieved that  men  and  women,  as  well  as  their  lawyers,  who  had 
spent  4,  5  and  sometimes  more  years  getting  to  the  juncture  where 
they  might  go  to  trial  really  had  the  right  to  go  to  trial  and  have 
a  trial  and  have  their  day  in  court. 

After  2  years  at  JAMS,  I  have  come  to  the  conclusion,  juxtaposed 
with  the  effort  that  the  Federal  court  is  making  to  reduce  over- 
crowding in  the  court,  that  perhaps  more  and  more  effort  and  at- 
tention should  be  given  to  ADR  methods.  My  choice,  however,  is 
probably  more  in  the  mediation  mode  than  in  the  arbitration  mode. 

As  you  know,  the  mediation  mode,  which  in  our  experience  in 
New  York  has  been  85  percent  successful,  is  a  nonbinding  modal- 
ity, so  that  if  you  do  not  get  the  parties  to  agree,  then  they  can 
go  back  into  the  pipeline  and  have  their  day  in  court.  But  as  I  say, 
we  have  done  very  well,  and  I  would  hope — indeed,  I  have  offered 
my  services,  such  as  they  are,  to  trying  to  get  more  of  the  Federal 
judges  interested  in  doing  that  themselves,  and  certainly  in  pro- 
grams that  are  court-annexed  that  will  make  that  same  land  of  ef- 
fort. 

Senator  Moseley-Braun.  And  then  to  ask  again  the  question 
that  has  been  asked  of  every  nominee,  district  judges  are  some- 
times faced  with  applying  a  precedent  with  which  they  disagree.  If 
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you  are  confirmed  as  a  district  court  judge,  would  you  have  any  dif- 
ficulty applying  or  enforcing  precedents  established  by  the  Second 
Circuit  of  Appeals,  even  those  cases  with  which  you  might  person- 
ally disagree? 

Mr.  Baer.  None  whatsoever. 

Senator  Moseley-Braun.  Thank  you  very  much.  Judge  Baer, 
and  you  may  be  excused  from  the  witness  table. 

There  is  one  matter  that  I  neglected  in  the  course  of  this,  and 
that  was  to  ask  Mr.  Chin's  son  if  he  will  tell  the  panel  if  he  is 
proud  of  his  daddy. 

Mr.  C.  Chin.  Yes. 

Senator  Moseley-Braun.  Yes,  all  right.  That  is  wonderful. 
[Laughter.] 

Ladies  and  gentlemen,  thank  you  very  much.  This  concludes  our 
hearing.  The  nominees  will  be  advised  of  the  timing  of  the  commit- 
tee vote  on  this  matter.  You  all  have  my  very  best  wishes  and  I 
am  just  very  proud  to  serve  as  a  member  of  the  Judiciary  Commit- 
tee and  to  have  this  opportunity  to  assist  in  your  becoming  mem- 
bers of  the  Federal  bench.  Thank  you. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:49  a.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


DNZTED  STATES  SENATE  QDESTIONMAZRE 
FOR  JDDICIAI.  MOMIKEB8 

Nay  23,  1994 

Josi  A.  Cabranas 

Z.    BIOGRAPHICAL  INFORMATIOH  (PUBLIC) 

1.  Pull  Mama 

Jos^  Alberto  Cabranes 

My  given  name,  as  it  appears  in  my  birth  certificate,  is 
Jos6  Alberto  Cabranes  Lboez.   In  the  customary  fashion  of 
Spanish-speaking  people,  the  matronym  (Lopez)  is  added  to  the 
patronym  (Cabranes) .   Even  when  living  in  Puerto  Rico,  my  family 
preferred  not  to  use  matronyms.   In  New  York  City,  my  Spanish 
given  name  of  Jos6  Alberto  Cabranes  was  translated  on  public 
school  records  as  Joseph  Albert  Cabranes.   The  English-language 
version  of  my  name  thus  appears  on  my  school  records  through  1964 
(sometimes  with  the  Spanish-language  version  in  parentheses)  . 
All  of  these  are  versions  of  the  same  name  rather  than  different 
names . 

2.  Address t  List  current  place  of  residence  and  office 
address (es) . 

Office: 

United  States  Courthouse 
141  Church  Street 
New  Haven,  CT  06510 

Residence: 

65  Sperry  Road 
Bethany,  CT  06524-3519 

3.  Date  and  place  of  birth. 

December  22,  1940  -  Nayaguez,  Puerto  Rico 

4.  Marital  Statue  (include  aaiden  name  of  wife).   List  spouse's 
occupation,  employer's  muae  and  business  address (es). 

My  wife,  Kate  Stith  (maiden  name) ,  is  a  Professor  of  Law  at 
the  Yale  Law  School,  127  Wall  Street,  New  Haven,  CT  06520. 
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5.    Education t  List  aaob  oollag*  and  law  sobool  you  hava 

attandad,  including  datas  of  attendanca,  degraas  racaivad, 
and  datas  dagraas  wera  grantad. 

Columbia  College,  Columbia  University,  New  York,  N.Y., 
September  1957  to  June  1961.   A.B.  1961. 

University  of  Puerto  Rico,  Rio  Piedras,  Puerto  Rico, 
Summer  session,  1960.   No  degree  (not  a  degree 
program) . 

Yale  Law  School,  Yale  University,  New  Haven,  CT, 
September-November  1961  (withdrew  because  of 
prolonged  case  of  mononucleosis) ;  September  1962- 
June  1965.   J.D.,  1965. 

Queens'  College,  University  of  Cambridge,  Cambridge, 
England,  September  1965  to  June  1967.   M.Litt. 
(Masters  of  Letters  degree)  in  International  Law, 
1967. 


6.   Employment  Record;  List  (by  year)  all  business  or 

professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships.  Institutions  and  organizations, 
nonprofit  or  otherwise.  Including  firms,  with  which  you  wera 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  sine*  graduation  from  college. 

1962:  Colegio  San  Ignacio  de  Loyola,  Rio  Piedras,  Puerto 

Rico  (Instructor  in  United  States  and  Puerto  Rico 
History) 

1963:         United  States  Commission  on  Civil  Rights, 

Washington,  D.C.  (Legal  Clerk,  Programs  Division 
[summer]) 

1964:         National  Labor  Relations  Board,  Washington,  D.C. 
(Legal  Clerk,  Office  of  Chairman  Frank  W. 
Mcculloch  [summer]) 

1967-1971:     Casey,  Lane  &  Mittendorf,  New  York,  N.Y. 
(Associate) 

1969-1979:     Hudson  Guild  (Neighborhood  House),  New  York,  N.Y. 
(Member,  Board  of  Directors,  1969-1973;  Executive 
Vice  President,  1971-1973;  Member,  Advisory  Board, 
1973-1979) 

1969-1979:  International  League  for  Human  Rights,  New  York, 
N.Y.  (Member,  Board  of  Directors;  Counsel,  1971- 
1977;  Vice  President,  1978-1979) 
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1970-1975:     Asplra,  Inc.,  New  York,  N.Y.,  the  principal  New 
York  Puerto  Rican  educational  and  leadership 
development  agency,  which  helps  Hispanic  inner 
city  youth  prepare  for  college  (Member,  Board  of 
Directors;  Treasurer  and  Chairman,  1971;  Chairman, 
1972-1973) 

1971-1974:     New  York  City  Health  and  Hospitals  Corporation, 
New  York,  N.Y.  (Member,  Board  of  Directors) 

Citizens  Union  of  the  City  of  New  York  (Member, 
Board  of  Directors) 

1971-1975:     Rutgers  University  Law  School,  Newark,  N.J. 

(Associate  Professor  of  Law  [on  leave  of  absence, 
1973-1975]) 

1972-1980:      Puerto  Rican  Legal  Defense  &  Education  Fund,  New 
York,  N.Y.  (Member,  Board  of  Directors;  Founding 
Member,  1972;  Chairman,  1977-1980  [resigned  in 
early  1980,  following  induction  as  United  States 
District  Judge  on  December  21,  1979]) 

1973-1975:     Office  of  the  Commonwealth  of  Puerto  Rico, 

Washington,  D.C.  (Special  Counsel  to  the  Governor 
of  Puerto  Rico  and  head  of  the  Office) 

1973-1976:     Education  Law  Center,  Newark,  N.J.  (Member 
[inactive].  Board  of  Directors) 

1974-1977:     Fordham  University,  Bronx,  N.Y.  (Member,  Board  of 
Trustees) 

1975-1977:     Americans  for  Energy  Independence,  Washington, 
D.C.  (Member,  Board  of  Directors) 

1975-1980:     Yale  University,  New  Haven,  CT  (General  Counsel 
[original  title:  The  Legal  Adviser]  and  Director 
of  Government  Relations) 

1975-1979,     Yale-New  Haven  Hospital,  Inc.,  New  Haven,  CT 
1983-1990:      (Member,  Board  of  Trustees) 

1976-1982:     Yale  Law  School,  New  Haven,  CT  (Lecturer  in  Law) 

1976-1979:     Connecticut  Conference  of  Independent  Colleges, 
Hartford,  CT  (Member,  Executive  Committee; 
Secretary-Treasurer,  1977-1978  [representative  of 
Yale  University]) 

1977-1978:      President's  Commission  on  Mental  Health,  The  White 
House,  Washington,  D.C.  (Commissioner) 
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1978-1979: 


1979-present: 


1981-1990; 


1983-present: 


1986-1990: 


1987-present: 


1991-1993: 


New  York  Medical  College,  Valhalla,  N.Y.  (Member 
[inactive],  Board  of  Trustees) 

United  States  District  Court,  New  Haven,  CT 
(United  States  District  Judge;  Chief  Judge, 
September  19 9 2 -present) 

Colgate  University,  Hamilton,  N.Y.  (Member,  Board 
of  Trustees) 

The  Twentieth  Century  Fund,  New  York,  N.Y. 
(Member,  Board  of  Trustees) 

Federal  Judicial  Center,  Washington,  D.C.  (Member 
of  the  Board  [by  election  of  the  Judicial 
Conference  of  the  United  States]) 

Yale  University,  New  Haven,  CT  (Fellow  of  the  Yale 
Corporation  [member  of  the  University's  board  of 
trustees]) 

The  American  Museum  of  Natural  Histoxy,  New  York, 
N.Y.  (Member,  Board  of  Trustees) 


Military  Service;  Hav«  you  had  any  military  service?  If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No 

Honors  and  Awards t   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  of  interest  to  the  Committee. 


Honors  and  Awards 

1994:     Valparaiso  University  (Valparaiso,  IN):  Honorary 
Degree . 

1993:     Connecticut  Bar  Association:  Henry  J.  Naruk  Judiciary 
Award  (the  highest  award  bestowed  in  the  state  on  a 
member  of  the  state  or  federal  judiciary) . 

1993:     Williams  College  (Williamstown,  MA):  Honorary  Degree. 

1993:     Academia  Puertorriquena  de  Jurisprudencia  y  Legislaci6n 
(San  Juan,  Puerto  Rico) :  Elected  to  membership  by 
honorary  society  of  the  Puerto  Rico  bench  and  bar. 
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1991:      Columbia  College  (New  York,  N.Y.):   John  Jay  Award  for 
Distinguished  Professional  Achievement. 

1990:     Trinity  College  (Hartford,  CT) :  Honorary  Degree. 

1990:     University  of  New  Haven  (New  Haven,  CT) :  Honorary 
Degree . 

1987:     National  Puerto  Rican  Coalition  (Washington,  D.C.): 

Lifetime  Achievement  Award  (on  behalf  of  more  than  100 
Puerto  Rican  organizations  in  the  continental  United 
States) . 

1987:     Colgate  University  (Hamilton,  N.Y.):  Honorary  Degree. 

1980:     Puerto  Rican  Bar  Association  of  New  York:  Award  "in 
recognition  of  your  contribution  to  the  legal 
profession,  high  individual  achievement,  scholarship 
and  service  to  our  community." 

1976:     American  Academy  of  Political  and  Social  Science, 
Bicentennial  Conference  on  the  United  States 
Constitution  (Philadelphia,  PA) :  Invitee 

1974:     Selected  by  the  Commission  on  Critical  Choices  for 
Americans  (The  Honorable  Nelson  A.  Rockefeller, 
Chairman)  as  one  of  forty  Americans  under  the  age  of 
forty  who  offered  special  promise  of  national 
leadership. 

1974:     Selected  by  Saturday  Review-World  (in  its  issue  of 
December  14,  1974)  as  one  of  the  "young  Americans 
unusually  gifted  in  law,  politics,  science,  journalism, 
commerce,  and  the  arts"  who  were  said  to  be  "the  real 
hope  for  tomorrow." 

1973:      Institute  de  Puerto  Rico  (New  York,  N.Y.):  Award  for 
Contributions  to  the  Development  of  Puerto  Rican 
Culture. 

1972:     John  Hay  Whitney  Foundation  (New  York,  N.Y.):  Award  for 
independent  research  project  on  the  history  of  the 
American  citizenship  of  the  people  of  Puerto  Rico 
(results  published  in  Citizenship  and  the  American 
Empire  [Yale  University  Press,  1979]). 

1965:  Columbia  College  (New  York,  N.Y.):  Kellett  Research 
Fellowship,  for  two  years  of  post-graduate  study  of 
international  law  at  Cambridge  University. 
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1965:      Faculty  Board  of  Law,  University  of  Cambridge: 

Humanitarian  Trust  Studentship  in  Public  International 
Law,  for  post-graduate  study  of  international  law  at 
Cambridge  University. 

1965:  Fulbright-Hays  Postgraduate  Fellowship  to  study 
regional  or  inter-American  international  law  in 
Santiago,  Chile  (declined) . 

9.   Bar  Associations;   List  all  bar  associations,  legal  or 

judicial-related  comaittees  or  conferences  of  which  you  are 
or  have  been  a  nember  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Bar  Associations  and  Professional  Societies 

American  Bar  Association  (Member,  Ad  Hoc  Committee  on 

Presidential  Appointments,  1993;  Member,  Executive 
Committee,  National  Conference  of  Federal  Trial  Judges,  1993 
to  present;  Member,  Special  Advisory  Committee  on 
International  Activities,  1993  to  present) 

Association  of  the  Bar  of  the  City  of  New  York  (Member  of  various 
committees,  including:  Committee  on  the  Judiciary,  1971- 
1973;  Nominating  Committee,  late  1980s;  and  Committee  on 
Honors,  1993  to  present) 

Connecticut  Bar  Association 

District  of  Columbia  Bar  Association 

Hispanic  National  Bar  Association 

Puerto  Rican  Bar  Association  (New  York) 

National  Association  of  College  and  University  Attorneys 

American  Bar  Foundation  (Fellow  [by  election]) 

American  Law  Institute,  Philadelphia,  PA  (by  election) 

American  Society  of  International  Law  (Member  of  various 
committees,  over  many  years,  including:  Committee  on 
Governance,  1970-1971) 

Committee  on  Law  and  Justice,  Commission  on  Behavioral  and  Social 
Sciences  and  Education,  National  Research  Council,  National 
Academy  of  Sciences,  Washington,  D.C. 
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visiting  Committee  of  the  University  of  Chicago  Law  School, 

Chicago,  IL  (appointed  a  member  by  the  Board  of  Trustees  of 
the  University  in  April  1992,  upon  nomination  by  the  Dean  of 
the  Law  School,  for  a  three-year  term) 

World  Community  Association  of  Yale  Law  School  (the  international 
law  society  of  Yale  Law  School) ,  New  Haven,  CT  (Co- 
Secretary,  1963-1964;  Co-Chairman,  1964-1965) 

British  Institute  of  International  and  Comparative  Law,  London, 
England 

International  Law  Association  (British  Branch) ,  London,  England 

International  Law  Association  (American  Branch) ,  New  York,  N.Y. 

Judicial-Related  Committees  and  Conferences 

I  was  appointed  by  Chief  Justice  William  H.  Rehnquist  as  one 
of  five  federal  judges  on  the  fifteen-member  Federal  Courts  Study 
Committee  (1988-1990),  created  by  Congress  "to  examine  problems 
facing  the  federal  courts  and  develop  a  long-range  plan  for  the 
future  of  the  federal  judiciary."  I  then  served  (and  continue  to 
serve)  on  the  now-largely-dormant  Public  Committee  on  the  Federal 
Courts  Report,  Philadelphia,  PA,  organized  under  the  aegis  of  the 
Council  for  Court  Excellence,  Washington,  D.C.,  to  monitor 
progress  in  the  implementation  of  the  recommendations  made  in  the 
Report  of  the  Federal  Courts  Study  Committee  (April  2,  1990). 

I  was  elected  by  the  Judicial  Conference  of  the  United 
States  (on  the  recommendation  of  Chief  Justice  Warren  E.  Burger) 
as  a  member  of  the  Board  of  the  Federal  Judicial  Center, 
Washington,  D.C.,  the  education  and  training  arm  of  the  federal 
judiciary  (1986-1990). 

10.   Other  Memberships X   List  all  organiBations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organisations  to  which  you  belong. 

List  of  all  organizations  to  which  I  belong  that  are  active  in 
lobbvina  before  public  bodies 

Yale  University,  New  Haven,  CT,  of  which  I  am  a  trustee,  is 
a  member  of  numerous  associations  of  institutions  of  higher 
education.   Through  those  associations  and  in  its  own  name,  Yale 
pursues  its  interests  and  the  interests  of  similar  institutions 
by  appropriate  appearances  before  public  bodies. 

I  am  a  member  of  various  national,  state,  and  local  bar 
associations,  see  response  to  Question  9,  supra .  which  pursue 
issues  involving  the  legal  profession  before  public  bodies. 


609 


I  am  also  a  member  of  the  American  Law  Institute,  which 
regularly  attempts  to  have  its  restatements  of  the  law  codified 
into  statute. 

List  of  all  organizations  and  professional  societies  (other  than 
bar  associations^  to  which  I  belong 

Council  on  Foreign  Relations,  New  York,  N.Y. 

(Member,  Committee  on  Nominations,  1975-1977) 

Yale  Club  of  New  York  City,  50  Vanderbilt  Avenue,  New  York,  N.Y. 

The  Mory's  Association,  Inc.,  306  York  Street,  New  Haven,  CT 

The  Twentieth  Century  Fund,  New  York,  N.Y. 

(an  operating  foundation  devoted  to  the  study  of  public 
policy;  Member,  Board  of  Trustees) 

Yale  University,  New  Haven,  CT 

(Fellow  of  the  Yale  Corporation  [member  of  the  University's 
board  of  trustees]) 

The  Century  Association,  7  West  43rd  Street,  New  York,  N.Y. 

The  Graduates'  Club  Association,  155  Elm  Street,  New  Haven,  CT 
(luncheon  club) 

President's  Commission  on  White  House  Fellows,  Washington,  D.C. 

The  Benchers,  New  Haven,  CT  (an  informal  dinner  and  discussion 
group  composed  of  Connecticut  lawyers  and  judges) 

11.   court  Admissions:   List  all  courts  in  which  you  have  been 

admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  nemberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  nembership.   Give  the  sane  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

United  states  District  Court  for  the  District  of  Connecticut 
(1976) 

United  States  Court  of  Customs  and  Patent  Appeals  (1976) 

District  of  Columbia  courts  (1975) 

Supreme  Court  of  the  United  States  (1973) 

United  States  Court  of  Appeals  for  the  Second  Circuit  (1969) 
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United  States  District  Court  for  the  Eastern  District  of  New  York 
(1969) 

United  States  District  Court  for  the  Southern  District  of  New 
York  (1969) 

New  York  state  courts  (1968) 

12.   Published  Writings I   List  tb«  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  lav  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 


PUBLISHED  VmiTINGS 


Book; 


Citizenship  and  the  American  Empire  (Yale  University  Press, 
1979)  ,  published  originally  at  127  University  of 
Pennsylvania  Law  Review  391  (1978). 


Articles; 


"Limitations  of  Liability  in  International  Air  Law,"  15 
International  and  Comparative  Law  Quarterly  660  (1966). 

"Human  Rights  and  Non-intervention  In  the  Inter-American 
System,"  65  Michigan  Law  Review  1147  (1967). 

"The  Status  of  Puerto  Rico,"  16  International  and 
Comparative  Law  Quarterly  531  (1967). 

"The  Protection  of  Human  Rights  by  the  Organization  of 
American  States,"  62  American  Journal  of  International  Law 
889  (1968). 

"International  Law  and  the  Control  of  the  Drug  Traffic,"  7 
International  Lawyer  761  (1973). 

"The  Evolution  of  the  'American  Empire':  Puerto  Rico  and  the 
Trust  Territory  of  the  Pacific  Islands,"  Proceedings  of  the 
American  Society  of  International  Law  1  (1973),  reprinted  in 
119  Congressional  Record  S.  7238  (Remarks  of  Senator  Mike 
Mansfield,  April  12,  1973). 
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"Careers  in  Law  for  Minorities:  A  Puerto  Rican's  Perspective 
on  Recent  Developments  in  Legal  Education,"  25  Journal  of 
iLeaal  Education  447  (1973),  reprinted  in  37  Revista  del 
Coleqjo  de  Aboaados  de  Puerto  Rico  727  (1976)  and  in 
Christine  Philpot  Clark  (ed.)»  Minority  Opportunities  in  Law 
for  Blacks.  Puerto  Ricans  and  Chicanos  (Law  Journal  Press, 
1974)  . 

"Segregation  Based  on  Language,"  in  Continuing  Challenge; 
The  Past  and  the  Future  of  Brown  v.  Board  of  Education 
(University  of  Notre  Dame  Center  for  Civil  Rights,  1975). 

"Reflections  on  the  Belgrade  Meeting  (1977-78)  of  the 
Conference  on  Security  and  Cooperation  in  Europe,"  4  Yale 
Studies  in  World  Public  Order  274  (1978). 

"Who  Champions  the  Institution?  The  President  Speaks  for 
the  University,"  in  W.  Todd  Furniss  and  David  P.  Gardner 
(eds.).  Higher  Education  and  Government;  An  Uneasy  Alliance 
at  101  (American  Council  on  Education,  Washington,  D.C., 
1979) . 

"The  Need  for  Continued  Federal  Protection  of  Individual 
Rights,"  15  Connecticut  Law  Review  31  (1982). 

"Notes  on  the  History  of  the  Federal  Court  in  Connecticut," 
57  Connecticut  Bar  Journal  351  (1983),  reprinted  in  United 
States  Courts  in  the  Second  Circuit  (Federal  Bar  Council 
Foundation,  1992)  at  38. 

"American  Higher  Education  and  the  Law:  Reflections  on 
NACUA's  Silver  Anniversary,"  12  Journal  of  College  and 
University  Law  261  (1985). 

"Puerto  Rico  and  the  Constitution,"  110  Federal  Rules 
Decisions  475  (1985)  (Proceedings  of  the  First  Circuit 
Judicial  Conference,  San  Juan,  PR,  Nov.  4-6,  1985). 

"Puerto  Rico:  Colonialism  as  Constitutional  Doctrine,"  100 
Harvard  Law  Review  450  (1986). 

"A  Failed  Utopian  Experiment,"  National  Law  Journal.  July 
27,  1992,  at  17. 

"Lessons  from  the  Federal  Courts  Study  Committee,"  5  Federal 
Sentencing  Reporter  203  (1993)  (with  Leonard  Orland) 

"Merton  C.  Bernstein:  Exemplar  of  Public  Service,"  71 
Washington  University  Law  Ouarterlv  991  (1993). 
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other  Publications; 

"New  Colony  in  the  Pacific,"  The  New  Republic.  December  13, 
1975. 

"Annexation  of  the  Marianas,  a  'Dismal  Story,'"  The  New  York 
lifflfifi,  April  17,  1976  (Op-Ed  Article). 

"Puerto  Rico:  Out  of  the  Colonial  Closet,"  33  Foreign  Policy 
66  (Winter  1978-1979) ,  reprinted  in  Foreign  Policy  on  Latin 
America  1970-1980  (Westview  Press  1983)  at  138. 

"Self -Determination:  What  Puerto  Rico  Wants,"  Civil 
Liberties,  the  monthly  publication  of  the  American  Civil 


Liberties  Union  (October  1972) 


Speeches: 


"The  Evolution  of  the  'American  Empire,'"  Annual  Meeting, 
American  Society  of  International  Law,  Washington,  D.C., 
April  12,  1973. 

"Self-Determination  for  Puerto  Rico,"  remarks  delivered  at  a 
forum  sponsored  by  the  Institute  of  Latin  American  Studies 
of  the  University  of  Texas  and  by  the  University  of  Texas 
Law  School,  Austin,  TX,  December  4,  1974. 

"Student  Rights  and  the  Private  University:  The  Impact  of 
Federal  Aid  to  Higher  Education,"  Second  Annual  Conference 
on  Student  Rights,  Federal  Bar  Association  (in  cooperation 
with  the  Bureau  of  National  Affairs),  Stouffer's  National 
Center  Inn,  Arlington,  VA,  March  22,  1976. 

"Reflections  on  Special  or  Minority  Programs  in  the  Nation's 
Law  Schools,"  Disadvantaged  Recruiting  Conference,  The 
University  of  Connecticut  Law  School,  West  Hartford,  CT, 
January  15,  1977. 

"The  Belgrade  Conference:  Reflections  of  a  Public  Member," 
Council  on  Foreign  Relations,  New  York,  N.Y.,  April  18, 
1978. 

"Who  Champions  Colleges  and  Universities?",  61st  Annual 
Meeting,  American  Council  on  Education,  Shoreham-Americana 
Hotel,  Washington,  D.C.,  October  12,  1978. 

"El  Proceso  de  Descolonizaci6n  en  Puerto  Rico,"  University 
of  Puerto  Rico  Law  Review,  at  CaseUalanca,  San  Juan^  Puerto 
Rico,  April  25,  1979.   (A  Spanish  version  of  this  speech  has 
been  provided  since  the  speech  was  delivered  in  Spanish.) 
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Naturalization  Address,  United  States  District  Court  for 
District  of  Connecticut  (in  different  versions  since  early 
1980;  annexed  copy  is  the  latest  version,  delivered  most 
recently  on  April  8,  1994). 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  a  Convocation  of  First  Year  Students,  The  University  of 
Connecticut  Law  School,  West  Hartford,  CT,  August  25,  1980. 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  Yale  Law  School  Association  Luncheon,  Annual  Meeting  of 
the  Connecticut  Bar  Association,  The  Stamford  Marriott 
Hotel,  Stamford,  CT,  May  12,  1981. 

"International  Terrorism:  The  Limits  of  Law  and  Lawyers," 
Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  Alumni  Weekend  '81,  Yale  Law  School,  New  Haven,  CT, 
October  17,  1981. 

"The  Need  for  Continued  Federal  Protection  of  Individual 
Rights,"  The  Old  State  House,  Hartford,  CT,  Fall  1982. 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  Tenth  Anniversary  Awards  Dinner  Dance,  Puerto  Rican  Legal 
Defense  and  Education  Fund,  Inc.,  The  Pierre,  New  York, 
N.Y.,  January  20,  1983. 

"Notes  on  the  History  of  the  Federal  Court  of  Connecticut," 
one  of  a  series  of  lectures  on  the  history  of  the  courts  of 
the  Second  Circuit  sponsored  by  the  Second  Circuit 
Historical  Committee  and  the  Federal  Bar  Council,  delivered 
at  the  Courtroom  of  the  United  States  Court  of  Appeals  for 
the  Second  Circuit,  Foley  Square,  New  York,  N.Y.,  April  21, 
1983. 

"The  Federal  Judiciary:  An  Eccentric  Institution,"  Remarks 
of  Jos6  A.  Cabranes,  United  States  District  Judge,  at  a  Law 
Day  Meeting  of  the  Westchester-Fairfield  Corporate  Counsel 
Association,  Inc.,  The  Greenwich  Country  Club,  Greenwich, 
CT,  May  1,  1984. 

"Puerto  Rico  and  the  Constitution,"  remarks  at  a  Panel  on 
the  Applicability  of  the  United  States  Constitution  and 
Federal  Laws  to  the  Commonwealth  of  Puerto  Rico,  Proceedings 
of  the  First  Circuit  Judicial  Conference,  San  Juan,  Puerto 
Rico,  November  4-6,  1985. 

"Celebrating  the  American  Constitution,"  Commencement 
Address  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
The  University  of  Connecticut  Law  School,  Hartford,  CT,  May 
24,  1987. 
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"Judging,"  Remarks  of  Jos6  A.  Cabranes,  United  States 
District  Judge,  Valparaiso  University  Law  School, 
Valparaiso,  IN,  October  27,  1987. 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  the  Investiture  of  Hillieun  R.  Ginsberg  as  the  Rivkin, 
Radler,  Dunne  and  Bayh  Distinguished  Professor  of 
Environmental  Law,  Hofstra  University  School  of  Law, 
Hempstead,  K.Y.,  November  20,  1987. 

"Colonialism  and  the  Constitution,"  remarks  of  Jos^  A. 
Cabranes,  United  States  District  Judge,  at  the  Annual  Dinner 
of  the  Alpha  (Connecticut)  Chapter  of  Phi  Beta  Kappa,  Yale 
University,  New  Haven,  CT,  March  7,  1988. 

Commencement  Address  of  Jos6  A.  Cabranes,  United  States 
District  Judge,  at  Colgate  University,  Hamilton,  N.Y.,  May 
29,  1988. 

"The  Paramount  Issue  of  the  Campaign,"  remarks  of  Jos^  A. 
Cabranes,  United  States  District  Judge,  before  The  Benchers 
(an  informal  dinner  and  discussion  group  composed  of 
Connecticut  lawyers  and  judges) ,  at  The  Graduates'  Club,  New 
Haven,  CT,  November  17,  1988. 

Opening  remarks  of  3os6   A.  Cabranes,  United  States  District 
Judge,  before  the  Yale  Law  School  Association,  at  the  Open 
Forum  of  the  Federal  Courts  Study  Committee,  Yale  Law 
School,  New  Haven,  CT,  October  21,  1989. 

Remarks  [on  the  Report  of  the  Federal  Courts  Study 
Committee]  of  Jos^  A.  Cabranes,  United  States  District 
Judge,  Federal  Bar  Association,  Hartford,  CT,  May  17,  1990. 

"Celebrating  the  American  System,"  Commencement  Address  of 
Josd  A.  Cabranes,  United  States  District  Judge,  University 
of  New  Haven,  New  Haven,  CT,  June  2,  1990. 

Remarks  [on  the  Report  of  the  Federal  Courts  Study 
Committee]  of  Jos^  A.  Cabranes,  United  Ctates  District 
Judge,  Fourth  Circuit  Judicial  Conference,  White  Sulfur 
Springs,  W.V.,  June  29,  1990. 

Remarks  [on  the  Report  of  the  Federal  Courts  Study 
Committee]  of  Job6   A.  Cabranes,  United  States  District 
Judge,  Judicial  Conference  of  the  Second  Circuit,  Bolton 
Landing,  N.Y.,  September  7,  1990. 


i 


Remarks  [on  Columbia's  Western  Civilization  curriculum]  of       . 
Jos6  A.  Cabranes,  United  States  District  Judge,  at  the  John     I 
Jay  Awards  Dinner,  Columbia  College,  The  Waldorf-Astoria 
Hotel,  New  York,  N.Y.,  March  21,  1991. 
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Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
upon  receiving  a  Lifetime  Achievement  Award  from  the 
Hispanic  National  Bar  Association,  Law  Student  Division,  at 
the  University  of  Notre  Dame  Law  School,  Notre  Dame,  IN, 
April  20,  1991. 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
on  President  Derek  C.  Bok's  Report  on  the  American  Legal 
System,  at  the  Class  of  1961  Reunion,  Columbia  College,  New 
York,  N.Y.,  June  1,  1991. 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  the  Induction  of  Reinaldo  Rivera  as  a  Justice  of  the 
Supreme  Court  of  New  York  for  the  Second  Judicial 
Department,  at  the  Ceremonial  Courtroom,  Borough  Hall,  Civic 
Center,  Brooklyn,  New  York,  December  18,  1991. 

"The  Federal  Sentencing  Guidelines:  A  Dismal  Failure," 
Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
The  University  of  Chicago  Law  School,  Chicago,  IL,  January 
15,  1992. 

Remarks  of  Josd  A.  Cabranes,  United  States  District  Judge, 
at  the  Testimonial  Reception  in  Honor  of  Judge  Carmen  Elisa 
Espinosa  and  Judge  Eddie  Rodriguez,  Jr.,  at  the  Old  State 
House,  Hartford,  Connecticut,  February  29,  1992 

Remarks  of  Jos6  A.  Cabranes,  United  States  District  Judge, 
at  the  Annual  Dinner  of  the  Latin  American  Law  Students 
Association,  Fordheun  University  School  of  Law,  New  York, 
N.Y.,  March  25,  1992. 

Remarks  of  Jos6  A.  Ceibranes,  Chief  United  States  District 
Judge,  on  Recent  Administrative  Developments  in 
Connecticut's  Federal  Court,  before  the  Criminal  Justice 
Section  of  the  Connecticut  Bar  Association,  New  Haven,  CT, 
January  21,  1993. 

"Celebrating  the  Class  of  1993,"  Commencement  Address  of 
Jos6  A.  Cabranes,  Chief  United  States  District  Judge  for  the 
District  of  Connecticut,  Western  New  England  School  of  Law, 
Springfield,  MA,  May  22,  1993. 

"Civil  Rights  in  America:  A  Work  in  Progress,"  remarks  of 
Jos6  A.  Cabranes,  Chief  United  States  District  Judge  for  the 
District  of  Connecticut,  delivered  at  Defining  Diversity: 
Civil  Rights  for  the  21st  Centurv  (K   National  Conference  on 
Civil  Rights  Laws.  Theories  and  Practices^ .  a  conference 
commemorating  the  anniversaries  of  the  Connecticut 
Commission  on  Human  Rights  and  Opportunities,  the 
Connecticut  Permanent  Commission  on  the  Status  of  Women,  and 
the  Connecticut  Women's  Education  and  Legal  Fund,  La 
Renaissance,  East  Windsor,  CT,  October  8,  1993.   This  speech 
was  excerpted  in  The  Connecticut  Law  Tribune  (October  18, 
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1993)  and  quoted  in  The  Washington  Post  (April  8,  1994)  and 
The  New  York  Times  (May  9,  1994)  (copies  attached). 

Remarks  of  Jos4  A.  Cabranes,  Chief  United  States  District 
Judge  for  the  District  of  Connecticut,  at  a  Panel  Discussion 
on  "Recreating  America:  Civil  Society  and  Public  Authority 
in  the  Next  Century,**  at  the  Bicentennial  Convocation  of 
Williams  College,  Wllliamstown,  MA,  October  9,  1993. 

"Reforming  the  Federal  Sentencing  Guidelines:  Appellate 
Review  of  Discretionary  Sentencing  Decisions,"  remarks  of 
Jos^  A.  Cabranes,  Chief  United  States  District  Judge  for  the 
District  of  Connecticut,  at  the  University  of  Puerto  Rico 
Law  School,  upon  his  induction  as  an  Honorary  Member  of  the 
Academia  Puertorriouena  de  Jurisprudencia  y  Leqislaci6n.  San 
Juan,  Puerto  Rico,  October  25,  1993.   This  speech  was 
excerpted  in  The  Connecticut  Law  Tribune  (November  8,  1993) 
(copy  attached) . 

"More  Than  You  Want  to  Know  About  Sentencing  in  the  Federal 
Courts  Today,"  Remarks  of  Jos^  A.  Cabranes,  Chief  United 
States  District  Judge  for  the  District  of  Connecticut, 
before  The  Benchers  (an  informal  dinner  and  discussion  group 
composed  of  Connecticut  lawyers  and  judges) ,  at  The 
Graduates'  Club,  New  Haven,  CT,  February  24,  1994. 

Remarks  of  Jos6  A.  Cabranes,  Chief  United  States  District 
Judge  for  the  District  of  Connecticut,  at  the  First  Annual 
Meeting  and  Awards  Celebration  of  the  Connecticut  Hispanic 
Bar  Association,  Meriden,  CT,  Saturday,  April  16,  1994. 

Remarks  of  Jos6  A.  Cabranes,  Chief  United  States  District 
Judge  for  the  District  of  Connecticut,  at  the  First  Annual 
Dinner  of  the  Massachusetts  Association  of  Hispanic 
Attorneys,  Cambridge,  MA,  Friday,  April  22,  1994. 

"Reforming  the  Federal  Sentencing  Guidelines:  Appellate 
Review  of  Discretionary  Sentencing  Decisions,"  Remarks  of 
Jos^  A.  Cabranes,  Chief  United  States  District  Judge  for  the 
District  of  Connecticut,  Harvard  Law  School,  Cambridge,  MA, 
April  23,  1994.   This  speech  will  be  published  in  the 
upcoming  edition  of  the  Harvard  Latino  Law  Review  and  will 
substantially  incorporated  into  a  forthcoming  book  on  the 
Federal  Sentencing  Guidelines  (with  Professor  Kate  Stlth) . 

13.  Health!  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  ezaBination. 

Excellent.   March  28,  1994  (last  full  physical  exsunination: 
July  19,  1993). 
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14.  Judicial  Offic«i   8tat*  (ohronologioally)  any  judicial 
offioaa  you  bava  hald,  vhatbar  auoh  position  was  alactad  or 
appointad,  and  a  daaoription  of  ttaa  jurisdiction  of  aach 
sucb  court. 

United  States  District  Judge  for  the  District  of 
Connecticut,  1979  to  the  present;  Chief  Judge,  September  1992  to 
the  present.   I  was  appointed  by  President  Jimmy  Carter,  on  the 
recommendation  of  Senator  Abraheun  Ribicoff,  in  1979.   The 
jurisdiction  of  the  District  of  Connecticut  includes  the  entire 
state  of  Connecticut. 

15.  Citations;   if  you  ara  or  have  been  a  judga,  provide:  (1) 
citations  for  tha  ten  aost  significant  opinions  you  have 
written;  (2)  a  short  suamary  of  and  citations  for  all 
appellata  decisions  vhara  your  decisions  vera  reversed  or 
where  your  judgment  was  affined  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  tha  citation  to  appellate  court 
rulings  on  such  opinions,   if  any  of  tha  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions. 

15.   (1)   Citations  for  ten  aost  significant  opinions, 
(in  reverse  chronological  order) 

1.  Clomon  V.  Jackson 

988  F.2d  1314  (2d  Cir.  1993)  (Cabranes,  U.S.D.J.,  sitting  by 
designation) 

2.  Kamasinski  v.  Judicial  Review  Council 
797  F.  Supp.  1083  (D.  Conn.  1992) 

3.  Golino  v.  City  of  New  Haven 

761  F.  Supp.  962  (D.  Conn.  1991) 

SUBSEQUENT  HISTORY: 

Affirmed:  950  F.2d  864  (2d  Cir.  1991) 

Cert.  Denied:  ^D.S. ,  112  S.  Ct.  3032  (1992) 

4.  Connecticut  Judicial  Selection  Committee  v.  Larson  745  F. 
Supp.  88  (D.  Conn.  1989) 
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5.  Wilkinson  v.  Forst 

639  F.  Supp.  518  (D.  Conn.  1986) 

SUBSEQUENT  HISTORY: 

Affirmed  in  part,  reversed  in  part:  832  F.2d  1343  (2d 

Cir.  1987) 

(The  Court  of  Appeals  affirmed  the  award  of  injunctive 
relief  and  reversed  only  on  the  narrow  issue  of  the 
award  of  nominal  damages.) 

(In  its  decision,  the  Court  of  Appeals  also  reversed  a 
later  decision  in  the  same  case  on  a  separate  issue. 
See  656  F.  Supp.  710  (D.  Conn.  1986).) 

[ges  15(2X16),  iafCft.] 

6.  Republican  Party  of  the  State  of  Connecticut  v.  Tashiian 
599  F.  Supp.  1228  (D.  Conn.  1984) 

SUBSEQUENT  HISTORY; 

Affirmed:  770  F.2d  265  (2d  Cir.  1985) 

Affirmed:  479  U.S.  288  (1986) 

7.  United  States  v.  Tomiero 

570  F.  Supp.  721  (D.  Conn.  1983) 

SUBSEQUENT  HISTORY: 

Affirmed:  735  F.2d  725  (2d  Cir.  1984) 

Cert.  Denied:  469  U.S.  1110  (1985) 

8.  United  States  of  America  v.  State  of  Connecticut 
566  F.  Supp.  571  (D.  Conn.  1983) 

SUBSEQUENT  HISTORY: 

Affirmed  without  opinion:  742  F.2d  1443  (2d  Cir.  1983) 

Affirmed:  465  U.S.  1014  (1984) 

9.  In  re  Grand  Jury  InvestigatJOTi  of  CoisinartB 
516  F.  Supp.  1008  (D.  Conn.  1981) 

SUBSEQUENT  HISTORY: 

Affirmed:  665  F.2d  24  (2d.  Cir.  1981) 

Cert.  Denied:  460  U.S.  1068  (1983) 

In  a  related  case.  In  re;  State  of  Illinois  Petition  to 
Inspect  and  Copy  Grand  Jury  Materials.  659  F.2d  800, 
806-08  (7th  Cir.  1981) ,  the  Court  of  Appeals  for  the 
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Seventh  Circuit  relied  on  and  quoted  extensively  from 
the  above-cited  opinion.   In  re;  State  of  Illinois 
Petition  was  affirmed  by  the  Supreme  Court  at  4  60  U.S. 
557  (1983). 

10.   U.S.  v.  Solvents  Recovery  Service  of  New  England  496  F. 
Supp.  1127  (0.  Conn.  1980} 

15.   (2)   A  Short  sxunuiry  of  and  oitatlons  for  all  appallat* 
decisions  wh«r«  mj   decisions  vers  reversed  or 
criticised  (in  reverse  chronological  order) 

1.  Mistretta  v.  United  States 
488  U.S.  361  (1989) 

In  United  States  v.  DlBlase.  687  F.  Supp.  38  (D.  Conn. 
1988) ,  I  held  that  the  Sentencing  Reform  Act  of  1984  was 
unconstitutional  to  the  extent  that  It  placed  the  Sentencing 
Commission  In  the  Judicial  Branch.   Accordingly,  after  an 
unprecedented  en  banc  hearing  before  all  the  judges  of  the 
District  Court  in  Connecticut,  I  held  that  the  Sentencing 
Guidelines  were  null  emd  void.  All  of  my  colleagues  on  the 
district  court  agreed.  See,  e.g. .  United  States  v.  Molina. 
688  F.  Supp.  819  (D.  Conn.  1988)  (Daly,  C.J.),  and  United 
States  v.  Velez-Naranio.  691  F.  Supp.  584  (D.  Conn.  1988) 
(Nevas,  J.).   Of  course,  Mistretta  effectively  overruled 
DlBiase  and  these  other  decisions,  as  well  as  numerous  other 
similar  decisions  throughout  the  United  States,  by  upholding 
the  constitutionality  of  the  Sentencing  Commission  and 
Sentencing  Guidelines. 

2.  Cotton  V.  SI one 

4  F.3d  176  (2d  Cir.  1993) 

In  an  action  based  on  securities  fraud  and  breach  of 
contract,  I  denied  the  defendant's  motion  to  compel 
arbitration,  entered  default  judgment  in  favor  of  the 
plaintiff,  and  declined  to  award  attorney's  fees.   (Decision 
unreported . ) 

Both  parties  appealed.  The  Court  of  Appeals 

affirmed — except  on  the  narrow  question  of  attorney's  fees, 

where  it  held  that  the  plaintiff  was  entitled  to  attorney's 

fees  under  a  Connecticut  statute — neunely.  Conn.  Gen.  Stat.  § 

36-498. 
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3.  Rouleau  v.  Meachum 

974  F.2d  8  (2d  Clr.  1992) 

Following  the  affirmance  by  the  Connecticut  Supreme  Court  of 
a  conviction  for  conspiracy  to  commit  robbery,  the  defendant 
petitioned  for  heibeas  corpus.   I  certified  to  the 
Connecticut  Supreme  Court  the  question  of  whether  the 
zUosence  of  duress  is  an  element  of  the  offense.   After  the 
State  Supreme  Court  declined  without  explanation  to  accept 
the  certification,  I  determined,  in  upholding  a  recommended 
decision  of  the  Magistrate  Judge,  that  the  State  Supreme 
Court,  in  its  reported  decision,  had  in  fact  regarded  the 
absence  of  duress  as  an  element  of  the  crime.   Because  the 
jury  charge  had  placed  the  burden  of  persuasion  regarding 
duress  on  the  defendant,  I  issued  a  conditional  writ  of 
habeas  corpus.   (Decision  unreported.) 

The  Court  of  Appeals  held  that  any  error  in  the  jury  charge 
was  harmless  and  declined  to  reach  the  question  certified  to 
the  Connecticut  Supreme  Court.   It  therefore  reversed  and 
remanded  with  directions  to  deny  the  petition. 

4.  Larrabee  by  Jones  v.  Derwinski 
968  F.2d  1497  (2d  Cir.  1992) 

The  Conservator  of  a  Vietnam  veteran  sued  the  Secretary  of 
Veterans  Affairs  and  a  director  of  a  veterans'  hospital, 
alleging  a  violation  of  his  statutory  rights  and  substantive 
and  procedural  due  process.   I  ruled  that  the  court  lacked 
jurisdiction  over  the  plaintiff's  statutory  and  substantive 
due  process  claims,  and  granted  summary  judgment  in  favor  of 
the  defendants  on  the  procedural  due  process  claim. 
(Decision  unreported.) 

The  Court  of  Appeals  affirmed  my  dismissal  of  the  statutory 
and  substantive  due  process  claims,  but  held  that  all  of  the 
plaintiff's  claims  were  barred  by  a  statute  precluding 
judicial  review.  The  Court  therefore  vacated  the  portion  of 
the  opinion  that  awarded  the  defendants  summary  judgment  on 
the  plaintiff's  procedural  due  process  claim  and  remanded 
with  instructions  to  dismiss.   In  effect,  then,  the  Court 
affirmed  my  decision  on  the  plaintiff's  procedural  due 
process  claim  on  other  grounds. 
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5.  United  States  v.  Pico 

966  F.2d  91  (2d  Clr.  1992} 

After  a  conviction  by  a  jury  trial  of  conspiracy  to  Import 
cocaine,  the  defendant  was  sentenced  to  121  months,  followed 
by  a  life  term  of  supervised  release.   (Sentence 
unreported . ) 

The  judgment  of  conviction  was  not  disturbed.   Although 
neither  the  defendant  nor  his  counsel  objected  to  a  life 
term  of  supervised  release  at  the  time  of  sentencing,  the 
Court  of  Appeals  vacated  in  part  and  remanded  for 
resentencing  inasmuch  as  a  life  term  was  outside  the 
guidelines  range  of  three  to  five  years  and  there  had  been 
no  specific  finding  of  circumstances  justifying  an  upward 
departure . 

6.  United  States  v.  Louis  Atherton 
936  F.2d  728  (2d  Cir.  1991) 

After  a  conviction  on  cocaine  conspiracy  charges  by  jury 
trial,  the  defendant  appealed,  arguing  that  I  erred  by  (1) 
denying  his  motion  to  suppress  evidence;  (2)  allowing  the 
introduction  on  rebuttal  of  evidence  that  tixe  Government  had 
agreed  to  exclude  from  its  case-in-chief;  and  (3)  excluding 
testimony  that  assertedly  evidenced  the  bias  of  a  government 
witness.   (These  rulings  were  on  the  record  but  not 
reported . ) 

The  Court  of  Appeals  affirmed,  but  one  judge  dissented  with 
respect  to  the  defendant's  motion  to  suppress,  on  the  ground 
that  there  were  no  exigent  circumstances  justifying  the 
warrantless  search  of  the  apartment  where  the  drugs  were 
being  sold.   He  indicated,  however,  that  the  evidence 
obtained  during  the  search  might  have  been  admissible  on 
another  ground — namely,  that  it  would  have  been  found  in  any 
event  during  the  execution  of  the  search  warrant  for  the 
apartment  shortly  thereafter. 

7.  Watale  v.  Town  of  Ridaefield 
927  F.2d  101  (2d  Cir.  1991) 

Various  landowners  brought  a  civil  rights  action  against  a 
planning  and  zoning  commission  and  its  president,  alleging 
that  the  commission  improperly  deprived  the  landowners  of 
their  rights  to  certain  zoning  and  building  permits.   I 
denied  the  defendants'  motions  for  stimmary  judgment,  holding 
that  there  was  a  genuine  issue  of  material  fact  as  to 
whether  the  plaintiffs  had  an  entitlement  in  any  of  the 
permits  in  question.   (Decision  unreported.) 
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The  Court  of  Appeals  affirmed  the  order  with  regard  to  the 
commission,  but  reversed  and  remanded  with  respect  to  the 
commission's  president,  holding  that  he  was  entitled  to 
qualified  immunity. 

8.  Bird  v.  Shearson  Lehman/American  Express.  Inc. 
926  F.2d  116  (2d  Cir.  1991)  ("Bird  11"^ 

In  an  action  based  on  ERISA  and  SEC  Rule  lOb-5,  the 
defendants  filed  a  motion  to  compel  arbitration.   Initially, 
I  granted  the  motion  as  to  the  Rule  lOb-5  claim,  but  denied 
the  motion  as  to  the  ERISA  claim.   The  Court  of  Appeals 
affirmed.   £©£  871  F.2d  292  (2d  Cir.  1989)  ("Bird  I"^ . 
After  the  appellants  filed  a  petition  for  a  writ  of 
certiorari  in  the  Supreme  Court,  the  Supreme  Court  decided 
the  case  of  Rodriguez  de  Quiias  v.  Shearson  Lehman/American 
Express.  Inc. .  490  U.S.  477  (1989),  holding  that  agreements 
to  arbitrate  statutory  claims  under  the  Securities  Act  of 
1933  were  enforceable.   The  Supreme  Court  granted  certiorari 
in  Bird  I.  vacated  the  Court  of  Appeals'  order  of 
affirmance,  and  remanded  the  case  to  the  Court  of  Appeals 
for  reconsideration  in  light  of  Rodriguez.   The  case  was 
then  remanded  back  to  me,  and  I  adhered  to  Bird  I.  holding 
that  Rodriguez  did  not  significantly  alter  the  legal 
landscape  in  which  the  issue  was  originally  considered. 
(The  District  Court's  decisions  in  Bird  I  and  Bird  II  were 
not  reported . ) 

Although  the  Court  of  Appeals  described  my  ruling  as  "a 
thoughtful  opinion,"  see  Bird  II.  926  F.2d  at  118,  it 
reversed  and  remanded,  holding  that  the  Federal  Arbitration 
Act  requires  courts  to  enforce  arbitration  agreements  even 
with  regard  to  statutory  ERISA  claims.   Judge  Kearse 
dissented,  arguing  that  arl)itration  should  not  be  ordered 
where  there  is  an  inherent  conflict  between  arbitration  and 
the  statute's  underlying  purpose. 

9.  United  States  v.  Over 

922  F.2d  105  (2d  Cir.  1990) 

I  entered  judgment  on  a  jury  verdict  convicting  a  taxpayer 
of  filing  a  false  tax  return.   (Jury  charge  unreported.) 

The  Court  of  Appeals  reversed  and  remanded.   Although  the 
Court  stated  that  a  jury  could  infer  willful  concealment 
from  circumstantial  evidence  and  that  there  may  have  been 
sufficient  evidence  to  support  such  a  finding  in  this  case, 
the  Court  held  that  my  jury  charge  improperly  permitted  an 
inference  of  willfulness  solely  upon  the  defendant's  filing 
of  an  amended  tax  return. 
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10.  Mrs.  C.  V.  Wheaton 

916  F.2d  69  (2d  Cir.  1990) 

The  plaintiff  brought  an  action  on  behalf  of  her  son,  J.C, 
against  various  Connecticut  state  educational  agencies, 
alleging  violations  of  the  Education  and  Handicapped  Act 

("EHA"),  the  ReheU3ilitation  Act,  42  U.S.C.  §  1983,  and  due 
process.   I  dismissed  the  plaintiff's  complaint,  holding 
that  the  defendants  were  not  required  to  comply  with  the 
EHA's  procedural  safeguards  before  terminating  J.C.'s 
education  inasmuch  as  he  had  reached  the  age  of  majority 

(18),  was  not  an  adjudicated  incompetent,  and  had  agreed  to 
the  termination.   I  also  dismissed  the  plaintiff's  claim  for 
compensatory  education  under  the  EHA  on  the  ground  that  it 
did  not  fall  within  the  narrow  category  of  cases  in  which  a 
court  may  provide  such  a  remedy  for  individuals  over  the  age 
of  21.   (Decision  unreported.) 

The  Court  of  Appeals  reversed  and  remanded,  holding  that 
without  notice  to  his  mother,  J.C.'s  consent  was 
ineffective,  notwithstanding  that  he  was  over  18  years  old 
and  not  adjudicated  incompetent.   The  Court  therefore  held 
that  the  EHA's  procedural  requirements  applied.   The  Court 
also  held  that  compensatory  education  was  an  appropriate 
equitable  remedy  under  the  EHA  even  though  J.C.  was  over  21. 
The  Court,  however,  declined  to  reach  the  constitutional 
issues  posed  by  the  case. 

11.  Z inker  v.  Dotv 

907  F.2d  357  (2d  Cir.  1990) 

A  terminated  state  employee  brought  an  action  against  her 
supervisor  for  deunages.   I  entered  judgment  on  a  jury 
verdict  awarding  compensatory  dzunages  to  the  plaintiff. 
(Jury  charge  iinreported . ) 

The  Court  of  Appeals  reversed  and  ordered  the  complaint 
dismissed,  holding  that  the  defendants,  state  employees, 
were  entitled  to  qualified  immunity  since,  at  the  time  the 
plaintiff's  employment  was  terminated,  the  appliceUsle  due 
process  requirements  were  not  "clearly  esteUalished. ~ 


It 


12.   Liscio  V.  Warren 

901  F.2d  274  (2d  Cir.  1990) 

A  pretrial  detainee  brought  an  action  under  42  U.S.C.  § 
1983,  alleging  that  a  prison  physician  acted  with  deliberate 
indifference  to  his  medical  needs  while  he  was  suffering 
from  alcohol  and  heroin  withdrawal.   I  granted  the 
defendants'  motion  for  summary  judgment,  on  the  ground  that 
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the  record  showed  nothing  more  than  ordinary  negligence, 
which  under  settled  law  is  not  sufficient  to  sustain  a 
Section  1983  claim.   See  718  F.  Supp.  1074  (D.  Conn.  1989) . 

The  Court  of  Appeals  reversed  and  remanded,  holding  that  a 
genuine  issue  of  material  fact  remained  for  trial  as  to 
whether  the  physician's  conduct  constituted  deliberate 
indifference  rather  than  ordinary  negligence. 

13.  Savin  v.  Ranier 

898  F.2d  304  (2d  Cir.  1990) 

In  this  diversity  action,  a  Connecticut  resident  brought 
suit  on  a  promissory  note  against  a  Kentucky  resident.   In 
an  oral  ruling  at  a  hearing  held  in  open  court  and  on  the 
record  on  May  5,  1989,  I  denied  the  defendant's  motion  to 
dismiss  for  lack  of  personal  jurisdiction.   In  exercising 
jurisdiction,  I  relied  on  Connecticut's  long-arm 
statute — especially  Conn.  Gen.  Stat.  §  52-59b(a) (1) ,  which 
permits  the  exercise  of  jurisdiction  over  a  nonresident 
defendant  who  "[t]ransacts  any  business  within  the  state." 
Subsequently,  the  defendant  failed  to  appear  at  a  scheduled 
hearing,  and  I  entered  a  default  judgment  against  him. 
(Decision  unreported.) 

The  Court  of  Appeals  reversed,  holding  that  the  defendant's 
contacts  with  the  state  of  Connecticut  were  insufficient  to 
confer  jurisdiction  on  the  District  Court. 

14.  R.C.  Biaelow.  Inc.  v.  Unilever  N.V. 
867  F.2d  102  (2d  Cir.  1989) 

The  nation's  third  largest  producer  of  herbal  tea  sought  to 
enjoin  the  proposed  merger  between  the  two  largest  tea 
companies  under  the  Clayton  Act.   I  granted  the  defendants' 
motion  for  summary  judgment,  holding  that  the  plaintiff's 
allegations  were  merely  speculative.   See  689  F.  Supp.  76 
(D.  Conn.  1988) . 

The  Court  of  Appeals  reversed  and  remanded,  holding  that  a 
genuine  issue  of  material  fact  existed  as  to  whether  the 
plaintiff  was  actually  threatened  with  antitrust  Injury. 
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15.   Musso  V.  Hour loan 

836  F.2d  736  (2d  Cir.  1988) 

During  a  heated  debate  between  the  plaintiff  and  two  school 
board  members  at  a  local  school  board  meeting,  the  plaintiff 
were  arrested  for  disorderly  conduct  and  interfering  with  a 
peace  officer.   The  plaintiff  sued,  asserting  claims  of 
false  arrest  and  alleging  violations  of  the  First  Amendment. 
With  regard  to  the  false  arrest  claims,  I  granted  summary 
judgment  for  one  of  the  defendants  and  denied  summary 
judgment  for  the  other.   With  respect  to  the  First  Amendment 
claims,  I  denied  both  of  the  defendants'  motions  for  summary 
judgment.   (Decision  unreported.) 

The  defendants  appealed.   The  Court  of  Appeals  affirmed  in 
part  and  reversed  in  part.  Specifically,  the  Court  held 
that  the  defendants'  motions  for  summary  judgment  on  the 
plaintiff's  First  Amendment  claims  must  be  granted  to  the 
extent  that  such  claims  were  premised  on  an  alleged  failure 
to  act  rather  than  on  alleged  affirmative  acts  of  "joining 
in."  The  Court  also  remanded  for  consideration  of  whether 
qualified  immunity  defeated  the  plaintiff's  surviving  false 
arrest  claim. 


16.   Wilkinson  v.  Forst 

832  F.2d  1330  (2d  Cir.  1987) 

Members  of  the  Ku  Klux  Klan  brought  an  action  for  an 
injunction  and  nominal  deunages  against  law  enforcement 
officials  and  the  City  of  Neriden,  alleging  that 
indiscriminate,  suspicionless  weapons  searches  at  political 
rallies  violated  their  Fourth  Amendment  rights. 

In  my  decision  reported  at  639  F.  Supp.  318  (D.  Conn.  1986) 
("Wilkinson  v.  Forst  I").  I  held  that  mass,  indiscriminate 
searches  violated  the  Fourth  Amendment,  but  that  Klan 
members'  due  process  rights  were  not  violated  by  officials' 
actions  in  obtaining  court  orders  prior  to  Klan  rallies 
permitting  searches  "where  appropriate."   I  also  awarded 
nominal  damages  to  the  plaintiffs. 

In  a  separate,  later  decision  reported  at  656  F.  Supp.  710 
(D.  Conn.  1986)  ("Wilkinson  v.  Forst  II").  I  further  held 
that  mass  magnetometer  searches  of  persons  attending  Klan 
rally  violated  the  Fourth  Amendment,  since  the  evidence 
revealed  that  there  had  been  no  violent  incidents  involving 
the  use  of  weapons  that  would  be  detected  by  a  magnetometer 
at  any  Klan  rally  held  in  the  area. 

With  regard  to  Wilkinson  v.  Forst  I.  the  Court  of  Appeals 
affirmed  my  holding  that  mass  pat-down  and  automobile 
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searches  without  probable  cause  violated  the  Fourth 
Amendment.   The  Court,  however,  reversed  the  award  of 
nominal  damages  as  to  the  individual  defendants,  holding 
that  they  were  protected  by  qualified  immunity.   With  regard 
to  the  defendant  City  of  Meriden,  the  Court  remanded  the 
issue  of  nominal  damages  for  consideration  of  the  question 
of  whether  the  challenged  action  actually  reflected  the 
official  policy  of  the  municipality — a  question  which  was 
not  argued  or  briefed  either  before  the  District  Court  or 
the  Court  of  Appeals. 

With  separate  regard  to  Wilkinson  v.  Forst  II.  the  Court  of 
Appeals  reversed  my  holding  that  mass  magnetometer  searches 
without  probetble  cause  violated  the  Fourth  Amendment,  in 
light  of  the  general  practice  of  the  Klan  to  bring  firearms 
to  their  rallies  and  the  potential  for  violent 
confrontations  at  such  events. 


17.  Andrews  v.  Education  Association  of  Cheshire 
829  F.2d  335  (2d  Cir.  1987) 

Various  nonmembers  of  a  teachers'  unions  challenged  proposed 
procedures  for  detezmining  agency  fees  paid  to  the  union  on 
the  grounds  that  they  were  unconstitutional  and  violative  of 
state  law.   I  granted  the  defendants'  motion  for  summary 
judgment  and  declined  to  exercise  jurisdiction  over 
plaintiff's  pendent  (or  supplemental)  state  law  claims.   See 
653  F.  Supp.  1373  (D.  Conn.  1987) . 

The  Court  of  Appeals  affirmed  with  one  minor  modification, 
holding  that  the  use  of  a  provision  permitting  the  union 
unilaterally  to  waive  the  otherwise  constitutional 
procedures  at  issue — whose  prospective  application  I  had 
determined  to  be  too  uncertain  to  rule  upon — should  be 
enjoined. 

18.  Davis  V.  Brvan 

810  F.2d  42  (2d  Cir.  1987) 

A  prison  inmate  brought  a  civil  rights  action  alleging  that 
he  was  deprived  of  due  process  when  his  minimum  prison 
sentence  was  calculated  by  a  prison  supervisor  rather  than 
the  court.   I  dismissed  the  complaint,  holding  that  the 
action  was  precluded  by  the  applicable  statute  of 
limitations.   (Decision  unreported.) 

The  Court  of  Appeals  reversed  and  remanded,  holding  that  the 
District  Court  could  not  apply  the  statute  of  limitations 
sua  sDonte  since  the  defendants  did  not  raise  the  issue,  and 
that — even  if  they  had  raised  the  issue — an  issue  of 

25 


627 


material  fact  renalned  as  to  when  statute  should  have 
started  to  run. 

19.  Sullivan  v.  Tovm  of  Salem 
805  F.2d  81  (2d  Cir.  1986) 

A  builder  brought  a  civil  rights  action  against  the  Tovm  of 
Salem,  its  officials,  and  its  employees,  alleging  that  he 
was  denied  due  process  by  the  town's  refusal  (1)  to  accept 
roads  within  his  subdivision  for  dedication,  and  (2)  to 
issue  certificates  of  occupancy  issued  for  houses  he  had 
constructed  within  the  subdivision.   I  granted  the 
defendants'  motion  for  summary  judgment  on  the  ground  that 
there  was  no  constitutionally  protected  interest  at  stake. 
(Decision  unreported.) 

The  Court  of  Appeals  affirmed  with  regard  to  first  issue  but 
reversed  with  respect  to  the  second,  holding  that  the  denial 
of  the  certificates  of  occupancy — ^because  the  roads  within 
the  subdivision  had  not  been  accepted  by  the  town — would 
violate  due  process  if  the  homes  conformed  to  other 
appliceJsle  requirements. 

20.  In  re  Centurv  Brass  Products.  Inc. 
795  F.2d  265  (2d  Cir.  1986) 

An  employer  filed  a  Chapter  11  bankruptcy  proceeding  and 
sought  rejection  of  a  collective  bargaining  agreement  after 
the  union  refused  to  bargain  on  changes  to  vested  retirement 
benefits.   I  affirmed  the  order  of  the  Bankruptcy  Court 
allowing  the  employer  to  reject  the  agreement.   See  55  B.R. 
712  (D.  Conn.  1985) . 

The  Court  of  Appeals  agreed  with  much  of  my  analysis,  sfiS 
795  F.2d  at  274,  but  reversed  and  remanded  to  the  Bankruptcy 
Court,  with  instructions  to  appoint  a  representative  for  the 
retired  employees  in  the  subsequent  bankruptcy  proceedings 
since  the  union  was  in  a  position  of  a  conflict  of  interest 
should  it  attempt  to  represent  both  retired  and  current 
employees. 

21.  DiFilippo  V.  Morizio 

759  F.2d  231  (2d  Cir.  1985) 

In  a  civil  rights  action  involving  racial  discrimination  in 
the  rental  of  property,  I  found  for  the  plaintiffs  after  a 
one-day  bench  trial,  and  awarded  compensatory  and  punitive 
damages  for  a  total  award  of  $2,250.   Subsequently,  the 
plaintiffs  moved  for  attorney's  fees  under  the  Civil  Rights 
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Attorney's  Fees  Award  Act,  42  U.S. C.  §  1988,  and  the  Fair 
Housing  Act.   The  plaintiffs'  attorneys  claimed  an 
expenditure  of  302  hours  on  this  matter  and  sought  fees  in 
the  amount  of  $27,832.82  (lodestar  amount  of  $26,507.45  plus 
5%) .   I  found  the  hours  to  be  reasonable,  but  in  noting  the 
small  size  of  the  damage  award  and  the  straight- forward  and 
non-novel  nature  of  the  case,  I  cut  the  lodestar  amount  by 
50%  and  awarded  $13,253.73  in  attorney's  fees.   (Decision 
unreported . ) 

Both  parties  appealed  only  as  to  the  award  of  attorney's 
fees.  The  Court  of  Appeals  reversed  and  remanded,  holding 
that,  when  a  prevailing  party  in  a  civil  rights  action  wins 
an  unambiguous  victory  and  the  damage  award  is  typical  of 
awards  in  the  same  type  of  case,  no  "negative  multiplier" 
should  be  imposed  even  if  the  damage  award  is  low.  The 
Court,  however,  noted  that  "the  $13,253.73  award  was  by  no 
means  an  unreasonable  award  from  the  plaintiffs'  point  of 
view,"  see  759  F.2d  at  236,  and  remanded  for  a 
redetermination  of  the  proper  amount  of  hours  expended. 

22.  United  States  v.  Martin  Triaona 
756  F.2d  260  (2d  Cir.  1985) 
[fiafi  also  15(2) (26),  infra. 1 

After  a  trial  to  the  bench,  I  found  the  defendant — a 
chronic,  abusive,  and  vexatious  pro  se  litigant — in  criminal 
contempt  for  violating  an  injunction  prohibiting  him  from 
filing  lawsuits  without  first  obtaining  leave  of  court. 
(Decision  unreported.) 

The  Court  of  Appeals,  in  closely  parsing  the  technical  terms 
of  the  injunction,  reversed  on  a  ground  not  raised  before 
the  District  Court  or  argued  on  appeal,  holding  that  the 
defendant  was  not  prohibited  from  refiling  in  a  different 
court  the  same  action  which  had  been  dismissed  for  improper 
venue  prior  to  the  injunction. 

23.  Amirault  v.  Shauahnessv 
749  F.2d  140  (2d  Cir.  1984) 

This  action  involved  the  Telecommunications  International 
Union  ("TIU"),  an  independent  federation  of  13  member  unions 
representing  workers  in  the  telephone  and  communications 
industry.   In  1981,  anticipating  the  breakup  of  AT&T  and 
hoping  to  gain  affiliation  with  an  AFL-CIO  union,  the  TIU 
annual  convention  revised  its  constitution  and  thereby 
sought  to  alter  in  fxindzimental  ways  its  relationship  with 
its  autonomous  locals.   In  late  1983  and  early  1984,  the  TIU 
Executive  Committee  voted  to  recommend  acceptance  of  an 
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affiliation  proposal  from  AFSCME,  an  AFL-CIO  affiliate.   TIU 
scheduled  a  special  convention  and  a  referendum  vote  on  the 
proposal.   The  plaintiff,  a  TIU  local,  sought  to  enjoin  the 
special  convention  and  referendum,  claiming  that  many  TIU 
locals  had  lost  their  affiliation  with  TIU  since  they  had 
not  formally  adopted  TIU's  1981  constitutional  amendments, 
and  that,  as  a  result,  they  were  ineligible  to  vote  at  the 
convention.   The  parties  ultimately  agreed  to  postpone  the 
convention,  and  the  sole  remaining  issue  was  which,  if  any, 
locals  would  not  be  permitted  to  send  delegates  and  to  vote. 
I  held  that  11  of  the  13  locals  could  not  participate  on  the 
ground  that  there  was  a  common  understanding  at  the  1981  TIU 
convention  that  failure  to  adopt  the  constitutional 
amendments  would  result  in  the  loss  of  affiliation  with  the 
TIU.   (Decision  unreported.) 

The  Court  of  Appeals  reversed,  holding  that  the  failure  of  a 
TIU  local  to  adopt  the  1981  amendments  did  not  automatically 
sever  TIU  affiliations  so  as  to  prevent  participation  in  the 
special  convention  and  referendum.  The  Court  there  held 
that  the  TIU  remained  in  1984  a  consensual  federation  of  at 
least  thirteen  unions,  "however  untidy  its  legal  structure." 
See  749  F.2d  at  144. 

24.  United  States  v.  Barth 

745  F.2d  184  (2d  Cir.  1984) 

On  appeal  from  my  order  enforcing  five  Internal  Revenue 
Service  summonses  involving  five  corporations  and  the 
individual  (Barth)  who  was  president  of  each,  see  591  F. 
Supp.  91  (D.  Conn.  1984),  the  Court  of  Appeals  affirmed  with 
respect  to  the  five  corporate  defendants  but  reversed  with 
regard  to  Barth.   Specifically,  the  Court  vacated  that 
portion  of  the  order  requiring  Barth  to  testify  since  the 
Government  before  the  Court  of  Appeals  actually  reversed  the 
position  it  had  taken  in  the  District  Court  and  stipulated 
to  Earth's  position.   The  Court  also  vacated  that  portion  of 
the  order  directing  Barth  to  produce  the  corporate  tax 
returns,  remanding  for  consideration  of  his  defense  that  he 
did  not  possess  them  and  was  therefore  uneible  to  comply  with 
the  summons. 

25.  Haskell  v.  Kaman  Corporation 
743  F.2d  113  (2d  Cir.  1984) 

After  a  jury  verdict  in  a  case  arising  under  the  Age 
Discrimination  in  Employment  Act  ("ADEA") ,  I  awarded  to  the 
plaintiff  compensatory  and  other  deunages.   The  defendant 
appealed,  claiming  that  the  District  Court  had  permitted  the 
introduction  of  prejudicial  evidence  concerning  the 
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plaintiff's  emotional  distress  and  that  the  District  Court 
had  erred  in  failing  to  instruct  the  jury  that  it  must  find 
that  the  plaintiff  was  replaced  by  a  younger  person.   The 
plaintiff  cross-appealed,  arguing  that  the  District  Court 
erred  in  not  ordering  a  new  trial  on  the  question  of  whether 
the  defendant's  actions  were  willful,  and  hence  whether  he 
was  entitled  to  liquidated  damages.   (Decision  unreported.) 

The  Court  of  Appeals  dismissed  the  plaintiff's  cross-appeal 
but  granted  the  defendant's  appeal  and  ordered  a  new  trial 
on  the  question  of  whether  the  defendant  violated  the  ADEA. 

26.   In  re  Anthony  R.  Martin-Triaona 
737  F.2d  1254  (2d  Cir.  1984) 
[See  also  15(2) (22),  supra.] 

I  entered  a  permanent  injunction  against  a  chronic,  abusive, 
and  vexatious  pro  se  litigant,  enjoining  him  from  filing  any 
action  in  any  court,  without  first  obtaining  leave  of  court, 
which  related  in  any  way  to  either  the  litigation  of  any 
bankruptcy  proceedings  in  which  he  was  involved  or  any  of 
the  properties  in  which  he  claimed  an  interest.   In  so 
doing,  I  considered  the  unique  and  disturbing  style  of  his 
litigation  and  the  extent  to  which  he  had  succeeded  in 
multiplying  utterly  frivolous  and  vexatious  lawsuits  around 
the  country.   See  573  F.  Supp.  1245  (D.  Conn.  1983) . 

The  Couri:  of  Appeals  af finned  in  part,  vacated  in  part,  and 
remanded.   The  Court  held  that  the  litigant  was  given 
adequate  notice  and  opportunity  to  be  heard  at  the  hearing 
on  the  issuance  of  the  injunction;  that  I  did  not  abuse  my 
discretion  in  denying  his  motion  for  appointment  of  counsel; 
that  a  district  court  has  the  inherent  power  to  issue  an 
injunction  which  limits  litigation  activities  in  order  to 
protect  its  jurisdiction;  and  that,  in  light  of  the 
litigant's  extensive  and  vexatious  frivolous  lawsuits  across 
the  country,  I  properly  issued  the  injunction.   Indeed,  the 
Court  of  Appeals  actually  broadened  the  injunction  to  reach 
any  person  who  may  have  encountered  the  litigant  in  any 
capacity  in  litigation  in  the  District  of  Connecticut  or  in 
the  Court  of  Appeals,  including,  but  not  necessarily  limited 
to,  court  personnel,  counsel,  and  the  families  and 
associates  of  such  persons.   The  Court,  however,  held  that 
the  injunction  was  overbroad  in  two  respects — in  its  blanket 
extension  to  state  courts  and  in  not  exempting  complaints  of 
judicial  misconduct.   For  my  order  of  permanent  injunction 
on  remand,  see  592  F.  Supp.  1566  (D.  Conn.  1984),  aff 'd.  763 
F.2d  140  (2d  Cir.  1985). 
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27.  Gaane  v.  Town  of  Enfield 
734  F.2d  902  (2d  Cir.  1984) 

In  an  action  under  42  U.S.C.  §  1983  and  pendent  state  law 
claims,  the  jury  awarded  to  the  plaintiff  $300  in 
compensatory  damages  on  the  plaintiff's  state  law  negligence 
claim,  and  determined  that  punitive  damages  should  be 
awarded.   Pursuant  to  evidence  presented  at  a  post-trial 
hearing,  I  awarded  punitive  damages  in  the  amount 
$21,336.40,  the  plaintiff's  cost  of  the  litigation. 
(Decision  unreported.) 

The  Court  of  Appeals  vacated  the  award  of  punitive  damages, 
holding  that — since  the  amount  of  such  damages  under 
Connecticut  law  is  a  question  for  the  jury — the  plaintiff 
was  required  to  present  evidence  of  his  litigation  expenses 
as  part  of  his  main  case  before  the  jury.   Since  the  only 
such  evidence  he  presented  to  the  jury  concerned  his  federal 
claims,  which  failed,  the  Court  held  that  the  plaintiff 
could  not  recover  punitive  damages. 

28.  In  re  Pine  Associates 

733  r.2d  208  (2d  Cir.  1984) 

In  this  bankruptcy  action  under  Chapter  11,  the  debtor 
asserted  tort  and  contract  claims  against  its  creditors, 
which  were  grounded  exclusively  in  state  law.   The  debtor, 
relying  on  the  jurisdictional  grant  of  28  U.S.C.  §  1471, 
sought  to  have  these  claims  transferred  to  the  district 
court.   The  creditors,  relying  on  Northern  Pipeline 
Construction  Co.  v.  Marathon  Pipe  Line  Co. .  458  U.S.  50 
(1982),  filed  a  motion  to  abstain  or  dismiss.   In  light  of 
Northern  Pipeline.  I  denied  the  debtor's  motion  to  revoke 
the  reference  to  the  Bankruptcy  Court  and  remanded  to  that 
court  with  instructions  to  dismiss  for  lack  of  jurisdiction. 
See  36  B.R.  878  (D.  Conn.  1983). 

The  Court  of  Appeals  reversed  and  remanded,  holding  that. 
Northern  Pipeline  notwithstanding,  district  courts  had 
jurisdiction  over  purely  state  law  claims  which  fell  within 
the  jurisdictional  grant  of  28  U.S.C.  §  1471(a). 

29.  Betts  V.  Richard 

726  F.2d  29  (2d  Cir.  1984) 

The  plaintiff  brought  a  civil  rights  action  seeking  money 
damages  from  law  enforcement  officials  in  connection  with  a 
forced  appearance  as  a  witness  in  a  criminal  prosecution.   I 
denied  the  prosecutor's  motion  for  summary  judgment,  holding 
that  a  genuine  issue  of  material  fact  existed  as  to  whether 
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the  prosecutor's  intention  was  to  secure  the  presence  of  the 
witness  in  furtherance  of  the  state's  case  (so  as  to  entitle 
him  to  absolute  prosecutorial  immunity)  or  to  punish  the 
plaintiff  for  not  having  stood  by  her  original  story  (so  as 
to  entitle  him  only  to  qualified  immunity) .   See  566  F. 
Supp.  125  (1983). 

The  Court  of  Appeals  reversed,  holding  that  the  prosecutor 
was  entitled  to  absolute  immunity.   The  Court  held  that 
absolute  immunity  automatically  attaches  to  the  issuance  of 
a  capias,  regardless  of  any  improper  motivation. 

30.  Eastern  Conn.  Citizens  Action  Group  v.  Powers 
723  F.2d  1050  (2d  Cir.  1983) 

In  this  action,  a  citizens'  group  sought  access  to  a  rail 
bed  owned  by  the  state  for  the  purpose  of  communicating 
their  belief  that  a  proposed  highway  should  be  replaced  by 
rail  transportation.   The  state  granted  access,  but  only 
upon  the  condition  that  the  group  purchase  liability 
insurance.   The  group  sued,  alleging  infringement  of  its 
First  Amendment  rights.   I  granted  the  defendants'  motion 
for  summary  judgment,  holding  that  the  state  had  a 
compelling  interest  in  protecting  itself  from  liability  for 
injuries  associated  with  the  use  of  its  property.   (Decision 
unreported. ) 

The  Court  of  Appeals  reversed  and  remanded,  holding 
that — while  the  state  did  have  a  legitimate  interest  in 
conditioning  the  permit — the  specific  insurance  requirements 
at  issue  did  not  necessarily  represent  the  least  restrictive 
means  of  serving  that  interest. 

31.  Gambardella  v.  G.  Fox  &  Co. 
716  F.2d  104  (2d  Cir.  1983) 

In  this  action,  a  consumer  asserted  claims  under  the  Truth 
in  Lending  Act  ("TILA")  against  a  department  store  chain.   I 
granted  the  plaintiff's  motion  for  summary  judgment  and 
awarded  $100  in  statutory  deunages  and  attorney's  fees  in  the 
amount  of  $6,222.   Specifically,  I  held  that  the  defendant's 
disclosure  regarding  the  amount  of  payment  necessary  to 
avoid  additional  finance  charges  and  the  defendant's  notice 
regarding  so-called  "reverse-side  disclosures"  did  not 
comply  with  TILA.   (Decision  unreported.) 

The  Court  of  Appeals  reversed  and  remanded  with  instructions 
to  dismiss  the  complaint.   The  Court  first  held  that 
disclosures  regarding  the  amount  of  payment  necessary  to 
avoid  additional  finance  charges  were  not  "meaningful" 
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disclosures  required  by  TILA.   The  Court  next  held  that  a 
creditor  who  exercises  the  option  of  placing  cartain 
mandated  disclosures  on  the  reverse  side  of  its  periodic 
statement  is  not  required  to  adhere  to  the  specific  form  of 
notice  provided  in  the  regulations  under  TILA,  even  though 
the  specific  regulation  at  issue — 12  C.F.R.  §  226.7(c)  — 
explicitly  stated  that  "the  periodic  statement  shall  contain 
.  .  .  the  following  notice[]  .  .  .  ." 

32.  Nat^l  Farmers  Organization  Irasbura  v.  Commissioner  of 
Agriculture.  State  of  Connecticut 

711  F.2d  1156  (2d  Cir.  1983) 

An  association  of  Vermont  dairy  farmers  brought  suit, 
challenging  on  constitutional  grounds  the  statutory  scheme 
requiring  the  registration  and  inspection  of  dairy  farmers 
producing  milk  to  be  sold  in  Connecticut.   I  initially 
upheld  the  entire  statutory  scheme.   See  496  F.  Supp.  509 
(D.  Conn.  1980).   The  Court  of  Appeals  then  reversed  and 
remanded  without  a  published  opinion.   See  646  F.2d  561  (2d 
Cir.  1980) . 

On  remand,  I  upheld  three  of  the  four  statutes  at  issue,  but 
declared  a  fourth  unconstitutional.   The  plaintiffs 
appealed.   (Decision  unreported.) 

The  Court  of  Appeals  affirmed  with  one  minor  modification. 
Specifically,  it  held  that  the  provision  providing  for  the 
inspection  of  dairy  farms  and  milk  plants  (Conn.  Gen.  Stat. 
§  22-175)  could  not  be  applied  to  delay  or  withhold  the 
issuance  of  permits  to  Vermont  applicants  who  do  not  use 
surface  or  open  water  and  who  have  received  a  satisfactory 
Pasteurized  Milk  Ordinance  rating  on  their  last  Vermont 
inspection. 

33.  Lareau  v.  Manson 

651  F.2d  96  (2d  Cir.  1981) 

This  civil  rights  case  challenging  the  conditions  of 
confinement  at  the  Hartford  jail  was  tried  before  a 
Magistrate  Judge.   In  accordance  with  the  Magistrate  Judge's 
recommended  decision,  I  found  that  the  overcrowded 
conditions  at  the  Hartford  Community  Correctional  Center 
violated  the  constitutional  rights  of  pretrial  detainees  and 
sentenced  inmates.   The  remedial  order  restricted  the 
housing  of  inmates  in  the  medical  unit,  banned  the  use  of  an 
all-purpose  dayroom  (called  the  "fishtank")  as  a  make-shift 
dormitory,  ordered  medical  screening  of  new  inmates  for 
communicable  diseases,  banned  double-celling  and  ordered 
that  the  facility  reduce  its  nighttime  population  to  a 
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maximum  of  390  Inmates,  the  number  for  which  the  institution 
was  originally  designed.   See  507  F.  Supp.  1177  (D.  Conn. 
1980) . 

The  Court  of  Appeals  affirmed  my  constitutional  holding  in 
all  respects  and  the  remedy  in  most  respects.   It  modified 
those  portions  of  the  order  placing  an  absolute  ban  on 
double-celling  and  an  eQ>solute  ceiling  on  the  nighttime 
population.   Judge  Friendly  filed  a  separate  opinion, 
concurring  with  the  majority  in  all  respects  but 
one — namely,  the  majority's  order  banning  double  celling  for 
more  than  thirty  days. 

34.   Pineman  v.  Oechslin 

637  F.2d  601  (2d  Cir.  1981) 

The  plaintiffs  in  this  action  brought  suit  challenging  the 
constitutionality  of  the  state's  revision  of  its  State 
Employees  Retirement  Act  ("SERA")  to  conform  to  the 
requirements  of  federal  civil  rights  law.   Previously, 
SERA'S  provision  of  benefits  involved  differentials  with 
respect  to  gender  which  were  found  to  discriminate  against 
men  in  violation  of  Title  VII  of  the  Civil  Rights  Act  of 
1964.   SERA  was  then  revised  to  eliminate  this  disparity  (by 
raising  the  retirement  age  for  women  to  that  previously  set 
for  men)  and  a  class  of  women  state  employees  brought  suit. 
I  held  that  the  revision  of  the  act  impaired  the  state's 
contractual  obligations  to  its  female  employees  in  violation 
of  the  Contract  Clause  of  the  United  States  Constitution. 
See  494  F.  Supp.  525  (D.  Conn.  1980) . 

The  Court  of  Appeals  described  my  decision  as  "a  thorough 
and  carefully  considered  opinion."  See  637  F.2d  at  603. 
Nevertheless,  it  vacated  my  opinion  on  the  ground  that  I 
should  have  abstained  in  the  absence  of  conclusive 
Connecticut  authority  on  the  novel  question  of  whether  the 
pre-amended  version  of  SERA  did  in  fact  create  contractual 
obligations. 

15.   (3)   Citations  for  significant  opinions  on  federal  or  stat* 
constitutional  issues  (in  reverse  chronological  order) 

1.   St.  George  v.  Male;  Lewis  v.  Mak 
842  F.  Supp.  625  (D.  Conn.  1993) 

Laioie  v.  Conn.  State  Board  of  Labor  Relations 
837  F.  Supp.  34  (D.  Conn.  1993) 

[RELATED  CASES] 
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2.  Samuels  v.  Smith 

839  F.  Supp.  959  (D.  Conn.  1993) 

3.  Johnson  v.  Meachum 

839  F.  Supp.  953  (D.  Conn.  1993) 

4.  Brook  Valley  Estates  Condominium  Ass'n  v.  Tovm  of  Nauaatuc); 
Civil  Action  No.  N-90-69  (JAC)  (D.  Conn.  Aug.  27,  1993) 
(copy  provided) 

SUBSEQUENT  HISTORY; 

Affirmed:  Docket  No.  93-9166  (2d  Cir.  Mar.  31,  1994) 

(unpublished  opinion) 

5.  Chesna  v.  United  States  Dept.  of  Defense 
822  F.  Supp.  90  (D.  Conn.  1993) 

SUBSEQUENT  HISTORY:  .  . 

Ruling  on  Cross-Motions  for  Summary  Judgment  (decision 
unreported;  copy  provided) 

6.  Claps  V.  Moliterno  Sales.  Inc. 
819  F.  Supp.  141  (D.  Conn.  1993) 

7.  Bapat  V.  Conn.  Dept.  of  Health  Services 
815  F.  Supp.  525  (D.  Conn.  1992) 

8.  Karan  v.  Adams 

807  F.  Supp.  900  (D.  Conn.  1992) 

SUBSEQUENT  HISTORY; 

Costs  and  fees  proceeding: 

Civil  Action  No.  H-90-135  (JAC),  1992  U.S.  Dist.  LEXIS 

7692  (D.  Conn.  May  27,  1992) 

9.  Kamasinski  v.  Judicial  Review  Council 
797  F.  Supp.  1083  (D.  Conn.  1992) 

SUBSEQUENT  HISTORY; 

843  F.  Supp.  811  (D.  Conn.  1994) 
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10.  Golino  V.  City  of  New  Haven 

761  F.  Supp.  962  (D.  Conn.  1991) 

SUBSEQUENT  HISTORY; 

Affirmed:  950  F.2d  864  (2d  Cir.  1991) 

Cert.  Denied:  ^U.S. ,  112  S.  Ct.  3032  (1992) 

11.  Connecticut  Judicial  Selection  CoBunittee  v.  Larson 
745  F.  Supp.  88  (D.  Conn.  1989) 

12.  Asherman  v.  Meachum 

739  F.  Supp.  718  (D.  Conn.  1990) 

SUBSEQUENT  HISTORY; 

Affirmed  without  opinion:  923  F.2d  845  (2d  Cir.  1990) 

13.  Betts  V.  Richard 

566  F.  Supp.  125  (D.  Conn.  1983) 

SUBSEQUENT  HISTORY; 

Reversed:  726  F.2d  29  (2d  Cir.  1984) 

[Sefi  15(2) (29),  supra. 1 

14.  State  of  Connecticut.  Dept.  of  Human  Resources  v.  United 
States  Merit  Systems  Protection  Board 

718  F.  Supp.  125  (D.  Conn.  1989) 

15.  Toste  V.  Lopes 

701  F.  Supp.  306  (D.  Conn.  1987) 

16.  Fox  V.  Bowen 

656  F.  Supp.  1236  (D.  Conn.  1987) 

17.  Wilkinson  v.  Forst 

656  F.  Supp.  710  (D.  Conn.  1986) 
639  F.  Supp.  518  (D.  Conn.  1986) 

SUBSEQUENT  HISTORY: 

Affirmed  in  part,  reversed  in  part:  832  F.2d  1343  (2d 

Cir.  1987) 

[See  15(2) (16),  supra.] 

18.  Sears.  Roebuclc  and  Co.  v.  Brown 
641  F.  Supp.  878  (D.  Conn.  1985) 
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19.  United  States  v.  DlBiase 

687  F.  Supp.  38  (D.  Conn.  1988) 

SUBSEQUENT  HISTORY: 

Effectively  overruled  by  Mistretta  v.  United  States. 

488  U.S.  361  (1989) 

[fifift  15(2) (1),  supra.] 

20.  Weber  v.  Amendola 

635  F.  Supp.  1527  (D.  Conn.  1985) 

21.  Dolphin  v.  Manson 

626  F.  Supp.  229  (D.  Conn.  1986) 

22.  United  States  v.  Waldbaum 

612  F.  Supp.  1307  (D.  Conn.  1985) 

SUBSEQUENT  HISTORY: 

Affirmed:  771  F.2d  660  (2d  Cir.  1985) 

23.  In  re:  New  Haven  Grand  Jury 

604  F.  Supp.  453  (D.  Conn.  1985) 

24.  Repxiblican  Party  of  the  State  of  Connecticut  v.  Tashlian 
599  F.  Supp.  1228  (D.  Conn.  1984) 

SUBSEQUENT  HISTORY; 

Affirmed:  770  F.2d  265  (2d  Cir.  1985) 

Affirmed:  479  U.S.  288  (1986) 

25.  United  States  of  America  v.  State  of  Connecticut 
566  F.  Supp.  571  (D.  Conn.  1983) 

SUBSEQUENT  HISTORY; 

Affirmed  without  opinion;  742  F.2d  1443  (2d  Cir.  1983) 

Affirmed:  465  U.S.  1014  (1984) 

26.  Beirtrand  v.  Sava 

684  F.2d  204  (2d  Cir.  1982) 

(Cabranes,  U.S.D.J.,  sitting  by  designation) 
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27.   Lareau  v.  Hanson 

507  F.  Supp.  1177  (D.  Conn.  1980) 

SUBSEOUEKT  HISTORY; 

Affirmed  in  part,  and  modified  in  part: 

651  F.2d  96  (2d  Cir.  1981) 

[See  15(b) (33),  supra.] 

16.   Public  Offitoe;   state  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terns  of  service  and  whether  such  positions  were  elected  or 
appointed,   state  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

By  appointment  of  the  President  of  the  United  States; 

Commissioner,  President's  Commission  on  Mental  Health, 

The  White  House,  Washington,  D.C.  20500  (March  1977-April 
1978  [part-time]) 

Commissioner,  President's  Commission  on  White  House  Fellows,  The 
White  House,  Washington,  D.C.  20500  (c.  October  1980-January 
1981  [part-time;  not  able  to  participate  in  affairs  of  the 
Commission  because  of  the  change  in  administration  and 
naming  of  new  Commissioners]) 

Commissioner,  President's  Commission  on  White  House  Fellows,  The 
White  House,  Washington,  D.C.  20500  (April  1993  to  the 
present  [part-time]) 

By  appointment  of  the  Secretary  of  State  of  the  United  States; 

Public  Member  of  the  United  States  Delegation  to  the 

Belgrade  Meeting  of  the  Conference  on  Security  and 
Cooperation  in  Europe,  c/o  Department  of  State,  Washington, 
D.C.  20520  (Fall  1977-Spring  1978  [part-time]) 

Consultant  to  the  Secretary  of  State,  c/o  Department  of 

State,  Washington,  D.C.  20520  (July-September  1978  [part- 
time]) 

Bv  appointment  of  the  Secretary  of  the  Department  of  Health. 

Education  and  Welfare; 

Member,  Civil  Rights  Reviewing  Authority,  U.S.  Department  of 

Health,  Education  and  Welfare,  Washington,  D.C.  (April  1979- 
July  1979  [part-time]) 
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Bv  appointment  of  the  Governor  of  the  Comnonvealth  of 
Puerto  Rico: 

Special  Counsel  to  the  Governor  of  Puerto  Rico  and  head  (or 

"Administrator")  of  the  Office  of  the  Commonwealth  of  Puerto 
Rico  in  Washington,  then  located  at  1625  Massachusetts 
Avenue.,  N.W.,  Washington,  D.C.  20036  (January  1973  to  July 
1975) 

By  appointment  of  the  Mayor  of  the  Citv  of  New  York; 

Member  of  the  Board  of  Directors  of  the  New  York  City  Health  and 
Hospitals  Corporation,  125  Worth  Street,  New  York,  N.Y. 
10007  (1971  to  1974  [part-time]) 

In  addition,  I  have  served  in  the  following  appointive  capacities 
in  the  public  sector; . 

Consultant,  New  York  State  Temporary  Commission 

on  the  Powers  of  Local  Government  (The  Honorable  Robert  F. 
Wagner,  Chairman)  c/o  Executive  Chamber,  Albany,  New  York 
(April-June  1971  [full-time]  and  July-December  1971  [part- 
time]) 

Consultant,  New  York  State  Commission  on  Attica 

(Dean  Robert  B.  McKay,  Chairman)  c/o  Executive  Chamber, 
Albany,  New  York  (Fall  1971  and  Winter  1971-72  [part-time]) 

Legal  Clerk,  Programs  Division,  United  States  Commission  on  Civil 
Rights,  Washington,  D.C.  (Summer  1963) 

Legal  Clerk,  Office  of  Chairman  Frank  W.  McCulloch, 

National  Labor  Relations  Board,  Washington,  D.C.  (Summer 
1964) 

I  have  never  been  an  unsuccessful  (or,  indeed,  a  successful) 
candidate  for  an  elective  public  office. 


38 


640 


17.   Legal  Careen 

a.   Desoribe  ohronologioally  your  law  practice  and 

experience  after  graduation  froa  law  school  Including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

Not  applicable:  I  did  not  serve  as  a  clerk  to  a  judge. 

2.  whether  yon  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

Not  applicable:  I  did  not  practice  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  coiqpanies  or  governmental  agencies  with 
which  you  have  been  connected,  the  nature  of  your 
connection  with  each. 

Aucfust  1967  to  April  1971: 

Associate,  Casey,  Lane  &  Mittendorf,  26  Broadway,  New  York,  N.Y. 
10004  (the  current  name  of  the  firm  is  Lane  &  Mittendorf,  99 
Park  Avenue,  New  York,  N.Y.  10016) 

April  1971  to  December  1971: 

Consultant  (full-time  from  J^ril  1971  to  J\ine  1971;  part-time 

from  July  1971  to  December  1971) ,  New  York  State  Temporary 
Commission  on  the  Powers  of  Local  Government  (The  Honorable 
Robert  F.  Wagner,  Chairman) ,  c/o  Executive  Chamber,  Albany, 
N.Y. 


Julv  1971  to  June  1975; 

Associate  Professor  of  Law  (on  leave  of  absence,  January  1973  to 
June  1975),  Rutgers  University,  Law  School,  Newark,  N.J. 
07102 
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January  1973  to  June  1975; 

Special  Counsel  to  the  Governor  of  Puerto  Rico  and  head  (or 

"Administrator")  of  the  Office  of  the  Commonwealth  of  Puerto 
Rico  Washington,  D.C.,  1625  Massachusetts  Ave.,  N.W.  , 
Washington,  D.C.  22036  (the  current  name  of  the  office  is 
the  Federal  Affairs  Administration  Government  of  Puerto 
Rico,  1100  17th  Street,  N.W.,  Suite  800,  Washington,  D.C. 
20036) 

Aucmst  1.  1975  to  December  21.  1979; 

General  Counsel  (original  title:  The  Legal  Adviser)  and  Director 
of  Government  Relations,  Yale  University,  Woodbridge  Hall, 
New  Haven,  CT  06520 

17.b.l.   What  has  been  the  general  character  of  your  law 

practice,  dividing  it  into  periods  with  dates  if  its 
character  has  chemged  over  the  years? 

I  was  not  a  trial  lawyer,  but  during  most  of  my  professional 
career  prior  to  my  appointment  to  the  Federal  bench,  I  had 
intensive  involvement  in  the  litigation  process  and  in  a  variety 
of  dispute-settlement  mechanisms. 

August  1967  to  April  1971;   As  an  associate  of  Casey,  Lane  & 
Nittendorf,  a  New  York  City  law  firm  engaged  in  the  general 
practice  of  law,  I  worked  primarily  in  the  areas  of  civil 
litigation,  practice  before  Federal  administrative  agencies 
(especially  the  Federal  Maritime  Commission) ,  and  corporate  law. 
During  that  time  I  worked  under  the  supervision  of  partners  in 
the  firm. 

April  1971  to  December  1971;   On  a  full-time  basis  (April  to 
Jvme  1971)  and  later  on  a  part-time  basis  (July  to  December 
1971) ,  I  served  as  a  Consultant  to  the  New  York  State  Temporary 
Commission  on  the  Powers  of  Local  Government  (generally  known  as 
the  "Wagner  Commission"  because  its  chairman  was  Robert  F. 
Wagner,  the  former  Mayor  of  New  York  City) ,  researching  various 
aspects  of  administrative  law  and  the  local  government  law  of  the 
State  of  New  York. 

July  1971  to  January  1975;   As  an  Associate  Professor  of  Law 
at  the  Rutgers  University  Law  School,  I  taught  courses  in 
Administrative  Law,  Conflict  of  Laws  and  International  Law.   From 
January  1973  to  June  1975  I  was  on  leave  of  absence  from  the 
faculty  of  Rutgers  University  Law  School  to  serve  as  Special 
Counsel  to  the  Governor  of  the  Commonwealth  of  Puerto  Rico  and 
head  of  Puerto  Rico's  office  in  Washington,  D.C. 
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January  1973  to  July  1975:   As  Special  Counsel  to  the 
Governor  of  the  Commonwealth  of  Puerto  Rico  and  head  of  the 
Office  of  the  Commonwealth  of  Puerto  Rico,  I  supervised  the 
Commonwealth's  extensive  litigation  before  Federal  courts  and 
administrative  agencies.   In  this  supervisory  capacity,  I  served 
as  liaison  between  Washington  and  New  York  trial  counsel  (on  the 
one  hand)  and  the  Puerto  Rican  governmental  agencies  most 
directly  involved  in  the  cases  (on  the  other) .  On  a  regular 
basis  I  reviewed  briefs  and  other  papers  submitted  in  behalf  of 
the  Commonwealth,  discussed  and  directed  litigation  strategy  and 
prepared  materials  for  use  by  trial  coiuisel.   I  also  served  as 
legal  adviser  on  Federal  legislation  and  Federal  administrative 
practices  affecting  the  Commonwealth. 

Aucmst  1.  1975  to  December  21.  1979;   As  General  Counsel  of 
Yale  University,  I  was  responsible  for  the  management  of  the 
legal  affairs  of  a  corporation  whose  annual  budget  was  then  over 
$254  million.   I  was  the  first  General  Counsel  of  the  University 
and  thus  shaped  the  scope  of  the  office's  activities  and 
development.  My  staff  and  I  supervised  all  of  the  litigation  in 
which  the  University  was  involved,  including  more  than  forty 
proceedings  before  Federal,  state  and  local  administrative 
agencies  and  six  major  cases  in  Federal  and  state  courts.    I 
regularly  reviewed  briefs,  memoranda  and  other  materials 
svibmitted  to  courts  and  administrative  agencies;  developed  and 
directed  litigation  strategy;  and  participated  in  devising  and 
approving  settlement  offers.   I  was  also  responsible  for  the 
delegation  to  outside  counsel  of  legal  work  that  could  not  be 
undertaken  directly  by  our  office  and  for  the  supervision  of  that 
work.   In  addition,  I  regularly  handled  various  legal  issues 
within  the  University  and  I  was  responsible  for  the  University's 
relations  with  the  Federal  government  and  the  State  of 
Connecticut. 

I  was  originally  appointed  in  1975  during  the  presidency  of 
Kingman  Brewster,  Jr.   I  sez^ed  thereafter  during  the  interim 
presidency  (1977-1978)  of  Hanna  Holbom  Gray,  later  President 
(and  now  President  Emeritus)  of  the  University  of  Chicago,  and 
during  the  early  years  of  the  presidency  of  A.  Bartlett  Giamatti. 

While  serving  as  General  Counsel  of  Yale,  and  for  a  time 
after  becoming  a  federal  judge,  I  was  a  Lecturer  in  Law  at  Yale 
Law  School,  teaching  courses  in  international  law  and 
international  human  rights  law. 

17. b. 2.    Describe  your  typical  former  clients,  and  mention  the 
areas,  if  any,  in  which  yea  have  specialiiad. 

August  1967  to  April  1971;  The  typical  clients  with  whose 
matters  I  was  concerned  as  an  associate  of  Casey,  Lane  & 
Nittendorf  in  New  York  City  included  common  carriers  by  water  and 
international  conferences  of  such  carriers  (in  matters  before 
Federal  administrative  agencies  and  Federal  courts  in  New  York 
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and  Washington),  investment  banking  concerns  (in  financings  of 
equipment  leased  to  railroads)  and  other  corporate  and  individual 
clients  (in  a  wide  variety  of  matters).   For  about   two  years  I 
had  major  responsibility  for  the  firm's  numerous  administrative 
proceedings  before  the  Federal  Maritime  Commission. 

April  1971  to  December  1971;   As  a  Consultant  to  the  New 
York  State  Temporary  Commission  on  the  Powers  of  Local  Government 
(the  "Wagner  Commission") ,  I  specialized  in  researching  various 
aspects  of  administrative  law  and  the  local  government  law  of  the 
State  of  New  York. 

July  1971  to  January  1975;   As  an  Associate  Professor  of  Law 
at  Rutgers  University  Law  School,  I  taught  Administrative  Law, 
Conflicts  of  Law  and  International  Law. 

January  1973  to  July  1975;   As  Special  Counsel  to  the 
Governor  of  the  Commonwealth  of  Puerto  Rico  and  head  of  the 
Office  of  the  Commonwealth  of  Puerto  Rico,  I  supervised  the 
representation  of  the  Commonwealth  in  a  variety  of  proceedings 
before  Federal  courts  and  Federal  administrative  agencies  in 
Washington  and  New  York,  including  the  Federal  Maritime 
Commission,  the  Civil  Aeronautics  Board,  the  Federal 
Communications  Commissions  and  the  Environmental  Protection 
Agency.   These  cases  involved,  among  other  things,  constitutional 
law,  labor  law,  immigration  law,  regulation  of  water  and  air 
common  carriers  serving  the  island  and  application  of  the 
environmental  protection  laws  to  Puerto  Rico.   I  also  served  as 
legal  adviser  to  the  Governor  on  Federal  legislation  and  Federal 
administrative  practices  affecting  the  Commonwealth. 

August  1.  1975  to  December  21.  1979;   As  General  Counsel  of 
Yale  University,  I  represented  the  University  in  a  variety  of 
administrative  and  Federal  court  proceedings,  involving  (for 
example)  questions  of  due  process  rights  of  students,  conversion 
of  University  property,  employment  standards  and  alleged 
violations  of  anti-discrimination  statutes.   In  addition,  within 
the  University,  I  regularly  advised  line  officials  who  managed 
the  grievance  systems  for  students,  faculty  and  white  collar 
employees,  and  handled  a  wide  variety  of  other  legal  matters, 
including  contracts,  leibor  relations,  personnel  matters, 
administrative  proceedings  before  Federal  and  state  agencies, 
trusts  and  estates,  and  questions  of  compliance  with  Federal  and 
state  laws.  As  the  official  responsible  for  the  University's 
relations  with  the  Federal  government  and  the  State  of 
Connecticut,  I  reviewed  and  monitored  legislative  matters 
affecting  higher  education  in  general  and  the  University  in 
particular,  and  I  prepared  the  University's  comments  in  Federal 
and  state  rulemaking  proceedings  (primarily  in  areas  involving 
government  regulation  of  research  activities.  Federal  grants  and 
contracts,  and  employment  and  admissions) . 
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17.0.1.  Did  you  appear  in  court  regularly,  occasionally  or  not 
at  all?  If  the  frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving  dates. 

From  August  1967  to  April  1971,  during  my  time  as  an 
associate  of  Casey,  Lane,  &  Mittendorf,  a  law  firm  engaged  in  the 
general  practice  of  law  in  New  York  City,  I  appeared  in  court 
occasionally.   See  also  my  responses  to  Questions  17.b.l.  and 
17. b. 2.,  supra . 

17. o. 2.   What  percentage  of  these  appearances  was  in: 

1)  Federal  courts. 

2)  State  courts  of  record. 

3)  Other  courts. 

Federal  courts:  10% 

State  courts  of  record:       90% 
Other  courts:  0% 

17. c. 3.   What  percentage  of  your  litigation  vas: 

1)  Civil. 

2)  Criainal. 

Civil;  100% 

Criminal :  0% 

17.C.4.    State  the  nuaber  of  cases  you  tried  to  verdict  or 

judgment  (rather  than  settled)  in  courts  of  record, 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

None.   See  response  to  Question  18,  infra. 

17. c. 5.   What  percentage  of  these  trials  was: 

1)  Jury. 

2)  Mon-jory. 

Not  applicable.   See  response  to  Question  17. c. 4.,  suora . 
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18.   Litigation;   Dasorib*  ttaa  t«n  aost  aignifioant  litigatad 
■attara  vhioh  you  paraonally  taandlad.   oiva  tha  citations, 
if  tha  casas  vara  raportad,  and  tha  dookat  nvuabar  and  data 
if  unraportad.   Oiva  a  capsula  suamary  of  tha  substanca  of 
aaoh  oasa.   Idantify  tha  party  or  partias  vhoa  you 
raprasantad;  desoriba  in  detail  tha  natura  of  your 
participation  in  tha  litigation  and  tha  final  disposition  of 
tha  casa.   Also  stata  as  to  aach  casa: 

(a)  tha  data  of  represantation; 

(b)  tha  nana  of  the  court  and  tha  nana  of  the  judge  or 
judges  before  whon  the  case  was  litigated;  and 

(c)  tha  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

1.   Worldwide  Carriers.  Ltd..  et  al  v.  Federal  Maritime 

Commission,  et  al.  (U.S.  District  Court  for  the  Southern 
District  of  New  York  [68  Civ.  3870]  and  United  States  Court 
of  Appeals  for  the  Second  Circuit  [Docket  No.  32739], 
September  27,  1968). 

Parties  represented:  Worldwide  Carriers  Limited  and 
Astoria  Steeunship  Agency,  Inc. 

Summary  of  case:  Action  to  stay  an  order  of  the  Federal 

Maritime  Commission  ("FMC")  granting  special  permission 
to  defendant  Hansa  Line  to  publish  its  tariff  with  less 
than  30  days'  notice  and  temporarily  and  permanently  to 
enjoin  Hansa  Line  and  its  agents  from  acting  in 
pursuance  of  that  order. 


Opposing  counsel: 


Robert  N.  Katz,  Esq. 

(formerly  with  the  Office  of  the  General 

Counsel,  Federal  Maritime  Commission, 

800  North  Capitol  Street,  N.W.,  Tenth 

Floor,  Washington,  D.C.  20573, 

202/523-5783) 

(current  whereabouts  unknown) 

Stanley  0.  Sher,  Esq. 

Sher  &  Blackwell 

2000  L  Street,  N.W. ,  Suite  612 

Washington,  D.C.  20036 

202/463-2500 


44 


I 


646 


Presiding  judges:    Hon.  Frederick  Van  Pelt  Bryan 

U.S.  District  Judge,  S.D.N.Y. 

Hon.  Leonard  Moore 

U.S.  Circuit  Judge 

(on  appeal  to  the  U.S.  Court  of  Appeals 

following  denial  of  application  by 

Judge  Bryan) 

I  prepared  an  application  for  a  temporary  stay  of  the  FMC 
order  and  for  a  temporary  restraining  order  and  a  preliminary 
injunction  and  memoranda  in  support  of  the  application,  and 
subsequently,  in  support  of  the  petition  for  review.   The 
applications  were  denied  by  both  courts  on  September  27,  1968. 

2 .  Charles  Unanue  v.  Goya  Foods.  Inc..  et  al.  (Supreme  Court 
of  the  State  of  New  York,  Index  No.  08154/69) 

Party  represented:   Charles  Unanue 

Summary  of  case:   Suit  to  enjoin  shareholders'  meetings 
and  removal  of  plaintiff  as  an  officer  and  director 
of  several  closely-held  corporations. 

Opposing  counsel:    Barry  H.  Garfinkel,  Esq. 

Skadden,  Arps,  Slate,  Meagher  &  Flom 
919  Third  Avenue 
New  York,  N.Y.  10022 
212/735-3000 

I  prepared  motion  papers  and  briefs.   Defendants  ultimately 
prevailed. 

3.  Application  of  Unanue  (Supreme  Court  of  the  State  of  New 
York,  Index  No.  9114/69) 

Party  represented:   Charles  Unanue 

Summary  of  case:   Suit  pursuant  to  Article  78  of  the 

Civil  Practice  Law  and  Rules  to  compel  production 
of  certain  books,  records  and  papers  of  Zolman 
Realty  Corporation. 

Opposing  counsel:    Barry  H.  Garfinkel,  Esq. 

Skadden,  Arps,  Slate,  Meagher  &  Flom 
919  Third  Avenue 
New  York,  N.Y.  10022 
212/735-3000 
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I  prepared  motion  papers  and  briefs.   I  cannot  recall  the 
ultimate  disposition  of  this  matter,  and  there  are  currently  no 
records  available. 

4.    Disposition  of  Container  Marine  Lines/Through  Intermodal 

Container  Freight  Tariffs  Nos.  1  and  2.  FMC  Nos.  10  and  11 
(Federal  Maritime  Commission  Docket  No.  68-8)  (1968) 

Party  represented:   Inter-American  Freight  Conference- 
Section  A  (Mr.  Wilbur  Van  Emburgh,  Executive 
Administrator,  New  York,  N.Y.) 

Summary  of  proceeding:   Proceeding  to  determine  the  scope 

of  approved  conference  agreements  and  the  implications 
of  proposed  point-to-point  transportation  proposals. 

Other  counsel  in  the  proceeding: 

Ronald  A.  Capone,  Esq. 

(formerly  with  Kirlin,  Campbell  &  Keating  [now  Kirlin, 

Campbell,  Meadows  &  Keating,  1  Farragut  Square  South,  Second 

Floor,  Washington,  D.C.  20006,  202/639-8000]) 

(current  whereabouts  unknown) 

Burton  H.  White,  Esq.  and  Elkan  Turk,  Jr.,  Esq. 

(formerly  with  Burlingham,  Underwood,  Barron,  Wright,  White, 

&  Lord  [now  Burlingham  Underwood,  1  Battery  Park  Plaza,  New 

York,  N.Y.  10004,  212/422-7585]) 

(Attorney  White's  current  whereeibouts  are  unknown;  Attorney 

Turk  is  deceased) 

F.  Conger  Fawcett,  Esq. 

Fawcett  &  Fawcett 

101  Larkspur  Landing  Circle,  Suite  321 

Larkspur,  CA  94939 

415/461-1001 

Edward  D.  Ransom,  Esq. 

(formerly  with  Lillick,  McHose,  Wheat,  Adams  &  Charles  [now 

Lillick  &  Charles,  2  Embarcadero  Center,  Suite  2600,  San 

Francisco,  CA  94111,  415/984-8200)) 

(deceased) 

Edward  S.  Bagley,  Esq. 

(formerly  with  Terriberry,  Rault,  Carroll,  Yancey  &  Farrell, 
[now  Terriberry,  Carroll  &  Yancey,  3100  Energy  Centre,  1100 
Poydras  Street,  New  Orleans,  LA  70163,  504/523-6451]) 
(current  whereabouts  unknown) 
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John  Mason,  Esq. 

(formerly  with  Ragan  &  Mason,  900  17th  Street,  N.W. 
Washington,  D.C.  20006  [firm  no  longer  in  existence]) 
(current  whereabouts  unknown) 

Charles  F.  Warren,  Esq. 

1100  Connecticut  Avenue,  N.W.,  Suite  440 

Washington,  D.C.  20036 

202/293-2165 

Richard  W.  Kurrus,  Esq. 
Kurrus  &  Kirchner 
2445  M  Street,  N.W. 
Washington,  D.C.  20006 
202/342-0204 

I  prepared  motion  papers  and  briefs.   I  cannot  recall  the 
ultimate  disposition  of  this  matter,  and  there  are  currently  no 
records  available. 


5.   Esso  Chemical  Co..  Inc.  v.  Grace  Line  (Federal  Maritime 
Commission  Docket  Nos.  68-41  and  68-42,  and  Informal 
Dockets  Nos.  57(F),  58(F),  59(F)  and  60(F)  (1968). 

Party  represented:   Grace  Line,  Inc.,  New  York,  N.Y. 

(Mr.  J.C.  Astudillo,  Assistant 
Vice  President) 

Summary  of  proceeding:   Proceeding  for  revision  of 
applicable  freight  charges  and  refunds. 

Opposing  counsel:  Ronald  A.  Capone,  Esq. 

(formerly  with  Kirlin,  Campbell  & 

Keating,  [now  Kirlin,  Ceunpbell,  Meadows  & 

Keating,  1  Farragut  Square  South,  Second 

Floor,  Washington,  D.C.  20006,  202/639- 

8000]) 

(current  whereeibouts  unknown) 

Presiding  Examiner  (position  now  styled  Administrative  Law 
Judge) :   Herbert  Kv  Greer 

All  of  these  matters  were  settled  following  a  hearing  before 
Hearing  Examiner  Greer,  in  which  I  appeared  and  orally  argued  for 
respondent  Grace  Line,  Inc. 
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6.    In  the  Matter  of  Agreement  No.  9775/Jamaica  Rate  Agreement 
(Federal  Maritime  Commission,  March  1969) 

Party  represented:   United  States  &  Gulf -Jamaica  Conference 
(Charles  D.  Marshall,  Chairman),  New  York,  N.Y. 

Summary  of  proceeding:   Client  opposed  FMC  approval 

of  a  filed  agreement,  on  the  ground  that  the  agreement 
would  establish  a  second  conference  in  a  trade  which 
was  being  served  by  an  existing  conference  and  that  one 
of  the  parties  to  the  proposed  agreement  was  owned  and 
controlled  by  the  same  person  or  persons  who  owned  and 
controlled  one  of  the  members  of  the  existing 
conference. 

Opposing  or  other  counsel:   Kelley  Drye  &  Warren 

(formerly  Smathers  &  Thompson) 
201  South  Biscayne  Blvd. 
2400  Miami  Center 
Miami,  FL  33131 
305/379-6523 

Edwin  Longcope,  Esq. 

(formerly  at  26  Broadway,  New 
York,  N.Y.) 

(current  whereabouts  unknown) 

I  prepared  comments  in  opposition  to  the  approval  of  the 
agreement  and  a  request  for  a  hearing.   I  cannot  recall  the 
ultimate  disposition  of  this  matter,  and  there  are  currently  no 
records  available. 


7.    Atlantic  &  Gulf /West  Coast  of  South  America  Conference 

Agreement  No.  2744-30.  et  al.  (Federal  Maritime  Commission 
Docket  No.  69-33)  (1969) 

Parties  represented:   Nine  international  conferences  of 

water  carriers  that  operate  between  the  United  States 
and  Central  and  South  America  (with  headquarters  in  New 
York,  New  York) ,  including  the  conference  in  the 
caption  of  the  proceeding  (each  of  which  was  headed  by 
Charles  D.  Marshall,  Chairman) 

Summary  of  proceeding:   Proceeding  to  determine  whether 
pending  modifications  of  the  conference  agreements, 
providing  for  so-called  "through  rates,"  should  be 
approved,  disapproved  or  modified. 
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Opposing  or  other  counsel:   Howard  A.  Levy,  Esq. 

(formerly  with  Kurrus  &  Jacobi, 
[now  Kurrus  &  Kirchner, 
2445  M  Street,  N.W. ,  Washington, 
D.C.  20037,  202/342-0204]) 
(current  whereabouts  unknown) 

N.I.  Bass,  Esq. 
(formerly  Attorney-Advisor, 
Section  of  Opinions  [office  no 
longer  in  existence] ,  Interstate 
Commerce  Commission,  Washington, 
D.C,  Tel.  No.  for  Office  of 
Public  Assistance:  202/927-7597) 
(current  whereabouts  unknown) 

I  prepared  motion  papers  and  briefs.   I  cannot  recall  the 
ultimate  disposition  of  this  matter,  and  there  are  currently  no 
records  available. 


8.  Ex  Parte  No.  261.  Special  Permission  No.  70-725.  In  The 
Matter  of  Tariffs  Containing  Joint  Rates  and  Through  Routes 
for  the  Transportation  of  Property  Between  Points  in  the 
United  States  and  Points  in  Foreign  Countries.  337  I. CO. 
625  (1970) 

Parties  represented:  Atlantic  &  Gulf -Indonesia  Conference 
and  Atlantic  &  Gulf -Singapore,  Malaya  and  Thailand 
Conference  (James  F.  Nash,  Chairman) ,  New  York,  N.Y. 

Summary  of  proceeding:   Rulemaking  proceeding  in  the 

Interstate  Commerce  Conunission  on  the  matter  stated 
in  the  caption  of  the  proceeding. 

^tSpposing  or  other  counsel:   Fifty-three  other  counsel 
appeared,  as  enumerated  in  337  I.C.C.  625  (1970) 

I  prepared  a  brief.   I  cannot  recall  the  ultimate 
disposition  of  this  matter,  and  there  are  currently  no  records 
available. 

9.  Atlantic  &  Gulf/West  Coast  of  South  America  Conference 
Imposition  of  Bunker  Surcharge  on  Less  Than  90-Dav  Tariff 
Filing  Notice  (Federal  Maritime  Commission  Docket  No.  70-43) 
(1970) 

Party  represented:   Atlantic  &  Gulf /West  Coast  of  South 
America  Conference  (Charles  D.  Marshall,  Chairman), 
New  York,  N.Y. 
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Summary  of  proceeding:   Proceeding  to  determine  whether  the 
bunker  surcharge  imposed  on  30  days'  notice  by  the 
firm's  client  violated  section  14b (2)  of  the  Shipping 
Act,  1916,  and  provision  of  the  members'  merchants' 
freighting  agreement. 

Opposing  counsel:    Donald  J.  Brunner, 

(former  Director,  Bureau  of  Hearing 
Counsel,  Federal  Maritime  Commission, 
800  North  Capitol  Street,  N.W. ,  Tenth 
Floor,  Washington,  D.C.  20573,  202/523- 
5783) 
(deceased) 

Joseph  B.  Slunt 

Bureau  of  Hearing  Counsel 

Federal  Maritime  Commission 

800  North  Capitol  Street,  N.W. 

Tenth  Floor 

Washington,  D.C.  20573 

202/523-5783 

I  prepared  a  memorandum  of  law  and  other  papers  (affidavits, 
etc.)  in  support  of  respondent's  surcharge.   The  FMC  concluded 
that  the  imposition  of  the  surcharge  violated  applicable  law  and 
ordered  respondent  conference  to  defer  the  effective  date  of  its 
surcharge . 

10.   In  the  Matter  of  the  Petition  by  Yale  University 
(U.S.  Postal  Service,  P.S.  Docket  No.  4/107,  1976) 

Party  represented:   Yale  University 

Summary  of  proceeding:   Proceeding  initiated  by  Yale 

University  pursuant  to  30  C.F.R.  Part  954  to  contest 
the  ruling  of  the  U.S.  Postal  Service  revoking  the 
second-class  mail  privileges  of  the  Bulletin  of 
Yale  University. 

Opposing  counsel:   Arthur  S.  Cethn,  Esq. 

(formerly  with  the  Legal  Department  of  the 

United  States  Postal  Service,  475  L'Enfant 

Plaza,  S.H. ,  Washington,  D.C.  20260, 

202/268-3081) 

(current  whereabouts  unknown) 
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Presiding  administrative  law  judge: 

Hon.  Rudolf  Sobernheim 
U.S.  Postal  Service 
Washington,  D.C.  20260 

I  represented  Yale  at  an  evidentiary  hearing  and  drafted 
Yale's  brief.   The  matter  was  mooted  by  the  enactment  of 
legislation  making  it  clear  that  college  course  catalogues  could 
be  mailed  under  a  second-class  permit. 

19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  involve  progress  to  trial  or  legal 
natters  that  did  not  involve  litigation.   Describe  the 
nature  of  your  participation  in  this  question;  please  omit 
any  infomation  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

The  most  significant  legal  activities  which  I  have 
pursued — apart  from  the  vocational  matters  noted  above,  see 
response  to  Questions  15,  17,  and  18,  supra — include  a  wide 
variety  of  avocational  pursuits  in  the  public  interest,  such  as 
helping  to  found  in  1972  the  Puerto  Rican  Legal  Defense  and 
Education  Fund,  a  public  interest  law  firm  and  law  reform  group 
dedicated  to  securing  the  legal  and  constitutional  rights  of 
Puerto  Rican  communities  in  the  continental  United  States.   I 
also  served  as  a  member  of  its  Board  of  Directors  from  1972  to 
1980,  and  as  its  Chairman  from  1977  to  1980.   I  also  served  as  a 
member  of  the  Board  of  Directors,  from  1970  to  1975,  of  Aspira  of 
New  York,  an  organization  devoted  to  helping  inner  city  Puerto 
Rican  high  school  students  achieve  academically  and  gain 
admission  to  college.   I  served  as  Chairman  of  its  Board  from 
1971  to  1973. 

From  1967  to  1971,  as  an  associate  of  Casey,  Lane  and 
Mittendorf,  a  law  firm  in  New  York  City,  I  served  as  counsel  to  a 
number  of  not-for-profit  corporations.   For  example,  I  seirved  as 
pro  bono  counsel  to  the  National  Puerto  Rican  Forum,  an 
organization  dedicated  to  finding  employment  and  job  training  for 
Hispanics  in  New  York  City.   During  that  time  I  also  served  as 
the  principal  outside  counsel  for  the  South  Street  Seaport  during 
its  infancy.   I  also  served  as  a  Consultant  in  1971  to  the  New 
York  State  Temporary  Commission  on  the  Powers  of  Local  Government 
and  to  New  York  State  Commission  on  Attica. 

In  the  years  before  my  appointment  to  the  federal  bench  I 
also  pursued  important  civic  concerns  related  to  the  City  and 
State  of  New  York.   For  instance,  I  served  as  a  member  of 
numerous  bar  association  committees,  most  notably,  as  a  member  of 
the  Committee  on  the  Judiciary  of  the  Association  of  the  Bar  of 
the  City  of  New  York  from  1971  to  1973.   From  1969  until  1979,  I 
served  in  various  capacities  on  the  Board  of  Directors  and 
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Advisory  Board  of  the  Hudson  Guild,  a  neighborhood  house  located 
in  the  Chelsea  section  of  Manhattan  which  (among  other  things) 
helped  disadvantaged  youths  learn  how  to  read  and  write  and 
provided  other  educational  and  recreational  opportunities  for 
neighborhood  residents. 

In  addition,  I  was  active  for  many  years  in  the  field  of 
international  human  rights,  having  served  as  a  trustee,  counsel 
and  vice  president  of  the  International  League  for  Human  Rights, 
New  York,  N.Y.;  taught  courses  on  the  international  law  of  human 
rights  at  Yale  Law  School  and  Rutgers  Law  School;  and  served  as  a 
public  member  of  the  United  States  Delegation  to  the  Belgrade 
Meeting  on  the  Conference  on  Security  and  Cooperation  in  Europe 
(1977-1978) ,  which  (among  other  things)  evaluated  the  progress 
under  the  human  rights  provisions  of  the  Helsinki  Final  Act  of 
1975. 

As  Special  Counsel  to  the  Governor  of  the  Commonwealth  of 
Puerto  Rico  and  head  of  the  Office  of  the  Commonwealth  of  Puerto 
Rico,  I  pursued  diverse  legal  and  legislative  activities  related 
to  the  Commonwealth  and  its  place  in  the  American  legal  and 
political  community. 

In  addition,  as  the  first  General  Counsel  of  Yale 
University,  I  supervised  and  help  to  shape  the  University's  legal 
activities  and  development,  both  inside  and  outside  of  the 
University,  and  was  active  in  numerous  associations  of 
institutions  of  higher  education. 

Finally,  I  have  been  active  in  pursuing  the  institutional 
concerns  of  the  Federal  judiciary.   I  had  the  honor  of  being 
appointed  in  1988,  by  Chief  Justice  Willieun  H.  Rehnquist,  as  one 
of  the  five  federal  judges  on  the  fifteen-member  Federal  Courts 
Study  Committee,  created  by  Congress  "to  examine  problems  facing 
the  Federal  courts  and  develop  a  long-range  plan  for  the  future 
of  the  federal  judiciary."   I  served  as  Chairman  of  one  of  its 
three  principal  working  groups,  the  sub-committee  on  the  workload 
of  the  federal  courts.   On  April  2,  1990,  the  Committee  produced 
the  Report  of  the  Federal  Courts  Study  Committee,  and  I  am 
currently  a  member  of  the  now-largely-inactive  Public  Committee 
on  the  Federal  Courts  Report,  which  monitors  the  progress  of  the 
Report ' s  implementation.   I  was  also  elected  by  the  Judicial 
Conference  of  the  United  States  in  1986  (on  the  recommendation  of 
Chief  Justice  Warren  E.  Burger) ,  to  serve  as  a  member  of  the 
Board  of  the  Federal  Judicial  Center,  the  educational  and 
training  arm  of  the  federal  judiciary. 
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ILa FIHANCIAL  DATA  AMD  CONFLICT  OF  IMTBRB8T  (PUBLIC) 

1.  List  sourotts,  amounts  and  dataa  of  all  antiolpatad  r«o«ipts 
from  deferred  inooae  arrangements,  stock,  options, 
uncompleted  contracts  and  otber  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

As  a  result  of  my  service  in  two  institutions  of  higher 
education,  I  am  an  annuitant  of  Teachers  Insurance  and  Annuity 
Association  and  College  Retirement  Equities  Fund  (TIAA/CREF) ,  New 
York,  N.Y.   Gross  income  from  that  annuity  was  $4013.80  in  1993, 
and,  as  of  April  30,  1994,  $1,343.24  in  1994. 

My  wife,  a  Professor  of  Law  at  Yale  Law  School,  is  a  member 
of  TIAA/CREF,  in  Which  she  has  accumulated  suns  ($220,803.37  as 
of  April  30,  1994)  in  pension  accounts. 

My  wife  receives  royalties  from  the  University  of  California 
Press,  on  successive  editions  of  Implementation .  by  Jeffrey  L. 
Pressman  and  Aaron  Wildavsky.  My  wife  is  the  widow  of  Professor 
Jeffrey  L.  Pressman;  royalties  average  $300  per  year. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  In 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  would  abide  by  all  applicable  norms  of  the  federal 
judiciary,  and  I  will  comply  fully  with  whatever  administrative 
arrangements  are  made  by  the  Clerk's  Office  of  the  Court  of 
Appeals  to  identify  in  advance  persons  or  entities  on  whose  cases 
I  should  not  and  would  not  sit  (recusal  lists,  etc.)  .   I  would 
regularly  seek  the  advice  of  senior  colleagues,  including  the 
Chief  Judge,  regarding  any  questions  that  might  arise  and,  where 
appropriate,  I  would  seek  the  advice  of  the  committee  of  the 
Judicial  Conference  of  the  United  States  charged  with  providing 
advice  to  federal  judges  on  the  application  of  the  Code  of 
Judicial  Conduct.   I  do  not  know  of  any  particular  "categories  of 
litigation"  that  are  "likely  to  present  potential  conflicts-  of- 
interest  during  [my]  initial  service  in  the  position  to  which  [I] 
have  been  nominated,"  other  than  those  cases  in  which  persons  or 
entities  with  which  I  have  been  associated  in  the  past  (e.g. ,   the 
Puerto  Rican  Legal  Defense  and  Education  Fund)  or  at  present 
(e.g. .  Yale  University)  have  a  direct  interest. 
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3.  Do  you  hav*  any  plana,  commitaenta,  or  agraemanta  to  puraua 
outalda  anployment,  with  or  without  companaation,  during  your 
aarvioa  with  tha  oourt?   If  so,  azplain. 

I  intend  to  continue  my  uncompensated,  pro  bono  service  as  a 
trustee  of  Yale  University  and  as  a  trustee  of  The  Twentieth 
Century  Fund  (New  York,  N.Y.)« 

4.  List  sources  and  anounts  of  all  incona  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  aalaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  do  so, 
copies  of  tha  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here). 

Please  see  attached  Financial  Disclosure  Report  (Form  AO-10) 
covering  the  period  from  January  1,  1993  to  April  30,  1994. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for) . 

See  attached  Financial  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
campaign?   If  so,  please  identify  tha  particulars  of  tha 
campaign,  including  tha  candidate,  date  of  campaign,  your 
title  and  responsibilities. 

In  1967  and  1968,  while  practicing  law  in  New  York  City,  I 
was  a  member  of  Lawyers  for  [Eugene]  McCarthy.   I  was  also  a 
volunteer  at  the  New  York  City  headquarters  of  the  McCarthy  for 
President  campaign.   That  seme  year  I  served  as  a  volunteer  in 
the  successful  primary  ceunpaign  of  the  pro-McCarthy  candidate  for 
the  Democratic  nomination  for  the  United  States  Senate,  Paul 
O'Dwyer.   I  served  also  as  a  volunteer  in  Mr.  O'Dwyer's 
unsuccessful  campaign  (as  the  Democratic  candidate)  in  the  fall 
of  1968. 

In  1972,  I  served  as  a  volunteer  in  the  Congressional  re- 
election campaign  of  Representative  Hugh  L.  Carey  (Dem. , 
Brooklyn,  N.Y.). 
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III.   GENERAL  (PUBLIC) 

1.  An  atbioal  oonsideratlon  under  Canon  2  of  tha  American  Bar 
Association'*  Coda  of  Professional  Responsibility  call  for 
•••very  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged. ■'  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

Throughout  my  career  I  have  devoted  a  substantial  part  of  my 
time  to  serving  the  disadvantaged,  and  the  record  of  my  service 
pro  bono  publico  is  set  forth  in  the  list  of  organizations  of 
which  I  have  been  a  director  or  officer.   See  response  to 
Question  6  in  Section  I  (Biographical  Information) ,  supra .   For 
example,  I  was  actively  engaged  in  the  work  of  Aspira  of  New 
York,  the  principal  New  York  Puerto  Rican  educational  and 
leadership  development  agency — an  organization  devoted  to  helping 
New  York  Puerto  Rican  high  school  students  to  achieve 
academically  and  gain  admission  to  college;  I  served  on  its  Board 
from  1970  to  1975  and  was  its  Chairman  from  1971  to  1973.   I  was 
long  active  in  the  work  of  an  organization  devoted  to  securing 
the  legal  and  constitutional  rights  of  the  Puerto  Rican 
communities  of  the  continental  United  States,  the  Puerto  Rican 
Legal  Defense  and  Education  Fund,  a  public  interest  law  firm  and 
law  reform  group  of  which  I  was  a  founder  (1972)  and  of  which  I 
was  Chairman  of  the  Board  of  Directors  (1977-1980) . 

In  the  summer  of  1963,  I  was  a  Legal  Clerk  for  the  Programs 
Division  of  the  United  States  Commission  on  Civil  Rights.   From 
1967  to  1971,  while  an  associate  in  the  New  York  City  Law  Firm  of 
Casey, 'Lan6  and  Mittendorf ,  I  served  as  unpaid  pro  bono  counsel 
to  the  National  Puerto  Rican  Law  Forum,  an  organization  devoted 
to  finding  employment  and  job  training  for  Hispanics  in  New  York 
City.   From  1969  to  1979,  I  served  in  various  capacities 
(including  Vice  President  of  the  Board  of  Directors)  at  the 
Hudson  Guild,  a  neighborhood  house  located  in  the  Chelsea  section 
of  Manhattan  which  (among  other  things)  helped  disadvantaged 
youth  learn  how  to  read  and  write  and  provided  other  educational 
and  recreational  opportunities  for  neighborhood  residents. 

I  have  always  been  actively  involved  in  the  activities  of 
the  Puerto  Rican  and  Hispanic  communities,  often  speaking  at 
functions  organized  by  students,  lawyers  and  others  in  that 
community. 

In  addition  to  the  organization  of  efforts  to  secure  the 
full  constitutional  rights  of  disadvantaged  persons  (including 
members  of  my  own  community) ,  I  have  devoted  a  substantial  part 
of  my  legal  career  to  the  study  and  teaching  of  the  domestic  and 
international  law  of  human  rights.   Thus,  for  example,  I  have 
served  as  a  trustee,  counsel  and  vice  president  of  the 
International  League  for  Human  Rights  in  New  York,  N.Y.;  I 
lectured  and  taught  law  school  courses  (at  Yale  Law  School  and 
Rutgers  Yale  School)  on  the  international  protection  of  human 
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rights;  and  I  served  (by  appointment  of  the  Secretary  of  State) 
as  a  public  member  of  the  United  States  Delegation  to  the 
Belgrade  Meeting  on  the  Conference  on  Security  and  Cooperation  in 
Europe  (1977-1978) ,  which  (among  other  things)  reviewed  the 
implementation  of  the  human  rights  provisions  of  the  Helsinki 
Final  Act  of  1975. 

My  civic  and  public  interest  activities  since  graduation 
from  law  school  have  involved  efforts  to  secure  and  promote  the 
values  suggested  by  the  phrase  "equal  justice  under  law." 

2.   The  American  Bar  Association's  ComMentary  to  its  Coda  of 

Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organisation  that  invidiously 
discriminates  on  the  basis  of  race,  sax,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organisation  which  discriminates — through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 

Between  1975  and  1980  I  was  a  member  of  the  Cosmos  Club, 
2121  Massachusetts  Avenue,  N.W.,  Washington,  D.C.,  then  a  men's 
club  whose  membership  consisted  largely  of  academicians  and 
present  and  past  officials  of  the  United  States  Government 
(including  a  number  of  Justices  of  the  Supreme  Court  and  Federal 
judges  in  the  District  of  Columbia)  and  which  then  admitted  as 
members  men  of  all  races,  creeds  and  national  origins.   I  was 
sponsored  for  membership  in  the  Cosmos  Club  in  1975  by  the 
founder  of  the  American  Civil  Liberties  Union,  the  late  Roger  N. 
Baldwin;  the  first  Staff  Director  of  the  United  States  Commission 
on  Civil  Rights,  Mr.  Berl  I.  Bemhard  of  the  District  of  Columbia 
Bar;  and  by  the  leading  authority  on  the  international  protection 
of  human  rights.  Professor  Myres  S.  McDougal  of  Yale  Law  School. 

In  1977,  years  before  I  was  nominated  for  any  judicial 
position,  I  wrote  to  the  officers  of  the  Cosmos  Club  urging  that 
women  be  eligible  for  membership.   I  was  informed  that  a  similar 
proposal  having  been  defeated  in  the  recent  past  a  certain  period 
of  time  had  to  elapse  before  the  issue  could  be  raised  again.   In 
1979,  I  wrote  to  the  President  of  the  Cosmos  Club  again  urging 
that  the  matter  be  raised  with  the  Management  Committee  of  the 
Club  and  that  the  Management  Committee  itself  recommend  to  the 
membership  a  change  in  the  Club's  by-laws  to  permit  the  admission 
of  women  as  members. 

When  I  appeared  before  the  Committee  on  the  Judiciary  of  the 
United  States  Senate  in  late  1979,  when  nominated  for  the 
position  of  United  States  District  Judge  for  the  District  of 
Connecticut,  I  informed  the  Committee  of  all  of  the  above,  and  I 
indicated  then  that  I  would  resign  from  the  Cosmos  Club  if  in  the 
reasonably  foreseeable  future  it  did  not  change  its  rules  of 
admission  in  order  to  admit  women.   See  my  Committee 
Questionnaire  dated  November  7,  1979,  p.  53. 
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When,  at  the  annual  meeting  of  the  Cosmos  Club  held  on 
January  21,  1980,  the  Board  of  Management  of  the  Club  again  chose 
not  to  alter  its  admission  rules,  on  January  22,  1980  I  resigned 
as  a  member  of  the  Cosmos  Club  and  informed  Senator  Kennedy  of  my 
action.   See  my  letter  to  Mr.  Dwlght  E.  Gray,  Secretary,  Cosmos 
Club  (dated  January  22,  1980),  Mr.  Gray's  letter  to  me  (dated 
February  29,  1980),  and  my  letter  to  Senator  Edward  M.  Kennedy 
(dated  January  22,  1980);  see  also  "Judge  Keeps  Promise  to  Quit 
Cosmos  Club,"  N.Y.  Times.  Nov.  1,  1980,  p.  50  (all  attached). 

At  some  time  thereafter,  the  Cosmos  Club  changed  its 
admissions  policies;  it  now  admits  women  as  well  as  men. 

I  am  also  a  member  of  The  Mory's  Association,  The  Graduates' 
Club  Association  and  The  Benchers  (an  informal  dinner  and 
discussion  group  composed  of  Connecticut  lawyers  and  judges)  in 
New  Haven,  Connecticut,  and  The  Century  Association  in  New  York 
City.   While  it  is  my  understanding  that  these  associations  may 
have  admitted  only  men  at  some  time  in  their  past,  none  of  these 
associations  had  any  such  policy  during  any  time  in  which  I  have 
been  a  member  and  none  of  these  associations  currently  has  any 
such  policy. 

Finally,  I  am  a  member  of  the  Yale  Club  of  New  York  City.   I 
became  a  member  in  the  late  1960 's,  and  while  I  do  have  a 
recollection  that  the  organization  at  that  time  may  have  admitted 
only  men,  the  policy  was  changed  not  long  thereafter  to  allow  the 
admission  of  women  graduates  of  Yale  as  well  as  men. 

3.   Is  there  a  selection  connission  in  your  jurisdiction  to 

reconmend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  ( including  the  circumstanoes  which  led 
to  your  nomination  and  interviews  in  which  in  your 
participated) . 

There  is  no  selection  commission  in  this  jurisdiction.   I 
was  initially  recommended  for  appointment  to  the  United  States 
Court  of  Appeals  for  the  Second  Circuit  by  Senators  Christopher 
J.  Dodd  and  Joseph  I.  Lieberman  of  Connecticut.   My  nomination 
was  later  also  endorsed  by  Senators  Daniel  Patrick  Moynlhan  and 
Alfonse  D'Amato  of  New  York.   In  late  March  1994,  the  White  House 
Counsel's  Office  informed  me  that  an  "initial  presidential 
decision"  had  been  made  to  nominate  me  to  a  vacancy  on  the  Court 
of  Appeals.  The  White  House  Counsel's  Office  instructed  me  to 
fill  out  various  forms  for  the  Senate  Judiciary  Committee,  the 
American  Bar  Association  ("ABA"),  the  Federal  Bureau  of 
Investigation  ("FBI"),  and  the  Attorney  General.   After 
completing  these  forms,  I  was  Investigated  by  the  FBI,  evaluated 
by  the  ABA,  and  interviewed  on  several  occasions  by  the  White 
House  Counsel's  Office. 
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4.  Has  anyon*  involvad  in  th«  procass  of  saleotlng  you  a*  a 
judicial  nominea  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  hov  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticisn 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

a.   A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibi 1 i ties . 

"Judicial  activism,"  as  defined  eibove  in  terms  of  a  number 
of  "judicial  tendencies,"  does  not  describe  my  view  of  the 
judicial  function.  However,  the  rhetorical  use  of  terms  such  as 
"judicial  activism"  ought  not  to  obscure  the  long-recognized  (and 
non-controversial)  fact  that  all  branches  of  government, 
including  the  judiciary,  necessarily  make  law,  and  that  the  law, 
in  the  words  of  a  much-quoted  aphorism,  is  "a  living  growth,  not 
a  changeless  code." 

I  agree  with  the  observation  of  Judge  Benjamin  N.  Cardozo 
that  "[a]dherence  to  precedent  must  ...  be  the  rule  rather  than 
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the  exception  if  litigants  are  to  have  faith  in  the  even-handed 
administration  of  justice  in  the  courts."   Cardozo,  The  Nature  of 
the  Judicial  Process  34  (1921).   He  recognized,  however,  that 
there  are  gaps,  "yet  unfilled,  within  which  [judicial]  judgment 
moves  untrammeled."   Id.  at  69.   He  thus  could  concur  with 
Holmes,  who  said,  "'I  recognize  without  hesitation  that  judges 
must  and  do  legislate,  but  they  do  so  only  interstitially;  they 
are  confined  from  molar  to  molecular  motions.   A  common-law  judge 
could  not  say,  I  think  the  doctrine  of  consideration  a  bit  of 
historical  nonsense  and  shall  not  enforce  it  in  my  court.'"   Id. 
fcfuotinq  Southern  Pacific  Co.  v.  Jensen.  244  U.S.  205,  221 
(1917)).   I  agree  with  Cardozo's  conclusion  that  the  power  of 
innovation  of  any  judge  is  insignificant  "when  compared  with  the 
bulk  and  pressure  of  the  rules  that  hedge  him  on  every  side. 
Innovate,  however,  to  some  extent,  he  must,  for  with  new 
conditions  there  must  be  new  rules."   Id.  at  136-37. 

My  views  on  "judicial  activism"  are  perhaps  best  illustrated 
by  my  nearly  fifteen  years  as  a  United  States  District  Judge, 
during  which  time  I  have  endeavored  to  hold  public  institutions 
to  the  full  performance  of  their  constitutional  responsibilities 
but  have,  I  believe,  avoided  "impos[ing  myself]  upon  other 
institutions  in  the  manner  of  an  administrator  with  continuing 
oversight  responsibilities." 
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Jos6  A.  Cabranes 

D.O.B.  12/22/40 

124-32-5705 

May  23,  1994 


FINANCIAL  STATEMENT 
(NET  WORTH  AS  OF  APRIL  30,  1994) 

ASSETS; 

*Cash  in  Hand  (checking  accovint)  (estimate)  $1,000.00 

Custodial  Bank  Accounts  for  8,753.33 

Minor  Children 
(see  Schedule  A) 

Securities,  IRAs  and  Thrift  Plan 

and  Pension  Plan  Accumulations; 

#Fidelity  Cash  Reserves  (IRA)  17,453.53 

(market  value  as  of  4/30/94) 

Fidelity  Cash  Reserves  (IRA)  12,814.23 

(market  value  as  of  4/30/94) 

•Fidelity  Spartan  CT  Muni.  High  Yield  Port.      12,076.27 
(market  value  as  of  4/30/94) 

iFidelity  Spartan  CT  Muni.  High  Yield  Port.      47,163.87 
(market  value  as  of  4/30/94) 

Federal  Thrift  Plan  Accumulations 

(deferred  income,  as  of  4/30/94)  36,250.94 

#TIAA/CREF  Accumulations  (as  of  4/30/94)        220,803.37 

#Residence  (65  Sperry  Road,  Bethany,  CT)  90,222.17 

(Equity  as  of  4/30/94) 


*=Owned  jointly  with  spouse 
#=Owned  individually  by  spouse 
+=Individual  obligation  of  spouse 
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Jos^  A.    Cabranes 

D.O.B.     12/22/40 

124-32-5705 

May   23,    1994 


FINANCIAL  STATEMENT 
(NET  WORTH  AS  OF  APRIL  30,  1994) 


ASSETS  fcont.i: 

*Autos  (assessed  value  as  of  3/28/94) 

*Household  and  other  personal  property 
(est.  market  or  estate  value) 

Other  real  estate  (market  value) 
(see  Schedule  B) 


$16,380.00 
20,000.00 

32,000.00 


TOTAL  ASSETS 

(LESS  PENSION  ACCUMULATIONS) 

TOTAL  ASSETS  LESS  PENSION  ACCUMULATIONS 


$514,917.71 
-220,803.37 

$294,114.34 


LIABILITIES: 


-fMortgage  on  Residence  (principal  balance 
as  of  4/30/94) 

TOTAL  LIABILITIES 


$102,027.83 
$102,027.83 


TOTAL  ASSETS 
(LESS  TOTAL  LIABILITIES) 

TOTAL  ASSETS  LESS  TOTAL  LIABILITIES 
(LESS  PENSION  ACCUMULATIONS) 


TOTAL  ASSETS  LESS  TOTAL  LIABILITIES 
LESS  PENSION  ACCUMULATIONS 

*=Owned  jointly  with  spouse 
#=Owned  individually  by  spouse 
••■■'Individual  obligation  of  spouse 


$514,917.71 
-102,027.83 

$412,889.88 
-220,803.37 

$192,086.51 
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Jos^  A.  Cabranes 

D.O.B.  12/22/40 

124-32-5705 

May  23,  1994 

FINANCIAL  STATEMENT 
(NET  WORTH  AS  OF  APRIL  30,  1994) 

SCHEDULE  A 

Custodial  Accounts  for  Minor  Children; 

Alexander  Richard  Stith  Cabranes  (age  8)  $3,133.96 

New  Haven  Savings  Bank  Account  No.  0017008411 
(as  of  4/30/94) 
(Jos^  A.  Cabranes,  Custodian) 

Benjamin  Jos6  Cabranes  (age  2)  689.37 

New  Haven  Savings  Bank  Account  No.  17012421 
(as  of  4/30/94) 
(Jos^  A.  Cabranes,  Custodian) 

Benjamin  Jos6  Cabranes  (age  2):  10.7  shares  of  common    300.00 
stock  in  Gerber  Products  Company 
(est.  value  as  of  4/30/94) 
(Kate  Stith  Cabranes,  Custodian) 

Benjamin  Jos6  Cabranes  (age  2):  State  of  Missouri      4,630.00 
Zero  Coupon  College  Savings  Bonds  (10) 
(est.  value  as  of  4/30/94) 
(Kate  Stith  Cabranes,  Custodian) 

TOTAL  ESTIMATED  VALUE  OF  CUSTODIAL  ACCOUNTS  $8,753.33 
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Jos^  A.  Cabranes 

D.O.B.  12/22/40 

124-32-5705 

May  23,  1994 


FINANCIAL  STATEMENT 
(NET  WORTH  AS  OF  APRIL  30,  1994) 


SCHEDULE  B 
Other  Real  Estate; 


§Apartments  203  and  604,  2072  Espana  Street 
Santurce,  PR  00911  (studio  apartments) 

§Apartment  301,  2072  Espana  Street 
Santurce,  PR  00911 

(apartment  occupied  by  my  mother  and  aunt) 
(est.  interest  in  three  properties) 


$15,000.00 


♦Apartment  302,  2072  Espana  Street  17,000.00 

Santurce,  PR  00911  (studio  apartment) 
(est.  market  value) 

TOTAL  EST.  MARKET  VALUE  OF  OTHER  REAL  ESTATE     $32,000.00 


I  ovm  an  "undivided  interest"  of  25%  of  the  title  and  value  of 
each  of  two  modest  studio  apartments  (Apartments  203  and  604) , 
_  which  are  managed  by  my  85-year-old  mother  (who  derives  all 
income  from  these  properties) .  I  own  a  similar  interest  in  the 
two-bedroom  apartment  (Apartment  301)  that  is  the  home  of  my 
mother  and  her  sister.  Mrs.  Neida  Lopez.  (My  mother  and  my 
brother  own  xindivided  interests  of  50%  and  25%  in  each  ■ 
apartment,  respectively) .  ■ 

With  respect  to  Apartment  302,  which  I  own  outright:  this 
apartment  is  managed  by  my  mother,  who  derives  all  income 
therefrom,  although  I  treat  this  income  for  tax  purposes  as 
income  to  me.  With  respect  to  the  apartments  in  which  I  own  an 
"undivided  interest"  of  25%  (Apartments  203,  604  and  301),  I 
derive  no  income  therefrom. 


665 


nNANClAL    DISCLOSURE    REPORT 


ICl-H*,       Hov»«b- 
(5    U.S.C.A.    App. 


1.    P«i-aon  ll«pof-txn9    (L««t    atmm,    txft,    aiddl*    Initlttl) 

CABRANES,    JOSe'  A. 

3.    Court    or  OrganiaatroB 

U.S.    Court   of   Appeals 
for   the   Second  Circuit 

1.    Dftts   Of    Mpi^r-. 

'  May   23,    199' 

4.    Titla       (Articla    III    judgs*    indlcat*    activ*   or 

••nioc   status;    Haqiatrata   ludgaa  iadicat* 
full-   or  pirt-tiM) 

Active   Circuit   Judge,    U.S.    Court 
of  Appeals    for   the   Second  Circuit 

S.    lUport  Typ*   (chaok  appropriats  typo) 

:t_  aciutioo,  Data  May    24  ,     19< 

Z&itlal     JLAQual     Final 

C.    Raporting  Fariod 

4 
Jan.    1,    1993- 
Apr.    30,    1994 

7.   Cliubara  or  Otfieo  Udraaa 

U.S.    Courthouse 
141   Church   Street 
New  Haven,    CT   06510 

«.   0«  tko  baala  o<   tko  ln«or»atio»  contaliwd   Id  thU  >oport   and 

aar  aodif icatiooa  partalnloo  tbaroto.    It   la,    in  mj  opUioo, 
In  e<apliaKo  with  appllcablo   iaoa   and  ro^ulatXaoa. 

■^Tiowlna  offleor                                                                        Data 

IMPORTANT  NOTES:  The  insuuedons  accompanying  this  fonn  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only,  see  pp.  7.8  of  Instructions.) 
POSITION  NAME  OF  ORGAN I Z AT I ON /ENTITY 

NONE         l\C  roportablo  poaitioni)  , 


SEE    ATTACHMENT   A 


II.     AGREEMENTS.      (Reporting  individual  only;  see  pp.  8-9  of  Instructions.) 
DATE  PARTIES   AND  TERMS 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instructions.) 
DATE  SOURCE   AND   TYPE 

I  I  NONE         (Ho  report&blc  noD-iov«atB*Dt    lbcobc) 

SEE    ATTACHMENT    B. 


GROSS    INCON 

(your*,    no^   ipoua*' 
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RNANCIAL  DISCLOSURE  REPORT  (cont'd) 


N««c  o!    I  ■  .-•on   HrportlriQ 

CABRANES,    JOSE    A. 


C4CM  of    Keport 

May    23,    1994 


IV.    REIMBURSEMENTS  and  GIFTS-  transportation,  lodging,  food,  entertainment. 


n 


(Includes  those  to  spouse  «nd  dependent  childreo:  use  the  parentheticals  *(S)*  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gills  receiwd  b}'  spouse  and  dependent  children,  respectively.    Sec  pp.13-15  of  Instructions.) 

SOURCE 
NONE      (Po  aucb  reportable 


DESCRIPTION 


or  glCta) 


SEE  ATTACHMENT  C. 


V.     OTHER  GIFTS,      (includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.l5-I6  of  Instru<^oas.) 


SOURCE 


NONE      (to  such  roportabla  gift*) 


DESCRIPTION 


VALUE 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible 
for  liabUitj  by  using  the  parenthetical  "(S)'  for  separate  liabilitv  of  spouse,  "(J)"  for  Joint  liability  of  reporting 
Individual  and  spouse,  and  '(DC)"  for  liability  of  a  dependent  child,    bee  pp.16-18  of^Instructions.) 


CREDITOR 


DESCRIPTION 


VALUE    CODE* 


nun  ax>u: 


J  -  sis.ooo  or  Iliac  K  -  SIS, 001  to  sso^ooo  L  '  sio.ooi  to  sioo.ooo      K  -  sioo.ooi  to  saso.cw 

9   •    S3SO,001    zo  $SOO,000        O  -    CbOO.OOl    to   Sl.OOC.COO        :■   .   Nor*    ttl«n   tl, 000. 000 
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RNANCIAL  DISCLOSURE  REPORT  (confdj 

Nseo  of    ro:«   n    Hoportl-.-; 

CABRANES,    JOSE    A. 

rtio   ot    lioport 

May   23,    1994 

VII.    INVESTMENTS  and  TRUSTS  -  income,  va'rue,  Iransaclions.    (incioiies  uiose  of  kpoui* 

and  depcodcDC  children;  sec  pp.  18-27  of  Instructions.) 

IfmctivtUtn  of  A*s«tB 
liocIadlBg  trvac  •m^mtm) 

tlMBt  *(XI*  Attmr  fO,  UMl 
•on^C  team  prxax  Aiacloauxa. 

Croa*  valoa 
«t  «rnd  of 

'             .      D. 
Traaaactloaa  diulng  rvportlxig  pa^od 

'ST: 

(1) 

(4) 

It  *ot  «i«tpt  Cx^»  dlaeloum              | 

MooU 
0.T 

(3> 

tiasSwatlSBl 

NONE     (Ho  rcporubl* 
iDCcaa,   aaaati,  or 

lApt.    30^,    iiu/:^  Espana 
St.,    Santurce,    PR 

B 

Rent 

K 

w 

'Apt.    301,    2072   Espana 
St. .    Santurce,    PR 

None 

None 

J 

w 

'Apt.    203,    2072   Espana 
St.,    Santurce,    PR 

Non« 

None 

J 

w 

•Apt.    604,    2072   Espana 
St.,    Santurce,    PR 

None 

None 

J 

w 

'Fidelity   Spartan   CT  Mur 
High   Yield   Fund    (J) 

1 
B 

Int. 
Dst. 

K 

T 

(Value 

as 

3f    4/ 

30^9 

1:    $12,076.27 

'Fidelity   Spartan   CT  Mur 
High   Yield   Fund    (S) 

1 
C 

In€. 
Dst. 

L 

T 

(Value 

as 

3f    4/ 

30/9 

1:    $47,163.87 

'Fidelity   Cash   Reserves 
(IRA)     (tax   deferred) 

A 

Div. 

J 

T 

(Value 

as 

>f    4/ 

30/9 

I:    $12,814.23 

'Fidelity   Cash   Reserves 
(TRA)     (tax   deferred) 

A 

Div. 

K 

T 

(Value 

as 

>f   4/ 

30/9 

1:    $17,453.53 

9 

Gerber  Foods,    Inc.     (DC) 

A 

Div. 

J 

T 

(Estim 
$300. 

ated 
0; 

L^f^" 

!    as 
)ivi 

of    4/30/94: 
lends    $8.73) 

'Jiissouri    Zero  Coupon 
Colleae   Savinqs   Bonds 

A 

Int. 

J 

T 

(Value 

as  < 

)f  4/: 

30/9^ 

:    $4,630.00> 

11                                               (DC) 

12 

13 

1 

14 

1 
1 

IS 

16 

17 

la 

19 

20 
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K&B*    of    P«racr.   Raport^nj 

CABRANES,    JOS^  A. 


Dal*   of    ftaport 


May    23,    1994 


VIII.   ADDITIONAL' INFORMATION  or  EXPLANATIONS.    d.dlcaK  pan  «C Report.) 

SEE    ATTACHMENT    D. 


IX.   CERTIFICATION. 

Id  compliance  wiib  the  provisions  of  28  VS.C  {  455  and  of  Achisoiy  Opinioa  No.  57  of  the  Advisoiy  Committee  on  Judicial 
Aclivitaes,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry.  I  did  not  perform  any  adjudicatory  function  m  any 
litigation  during  ibc  period  covered  by  this  report  in  which  1,  my  spouse,  or  my  mmor  or  dependent  children  had  a  financial  mieresi, 
as  defined  in  Canon  3C(3)(c),  m  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any) 
is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  behef,  and  that  any  information  not  reported  was  withheld  because 
it  met  applicable  statutory  provisions  permjiiing  non-djsc'osure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported 
are  m  compUance  with  the  provisions  of  5  U.S.C.A.  app.  7.  §  501  et.  seq..  5  U.S.C  §  7353  and  Judicial  Conference  regulations. 


Signature 


A.    Cabrani 


k.^..J- 


Date    May    23.    1994 


s?~A.    Cabranes 

IVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  NL^Y 
'O  aVlL  AND  CRIMINAL  SANCTIONS  (5  VS.CJK.  APP.  6,  {  104,  A.ND  18  U.S.C  S  1001.) 


nU-NG  INSTRUCnONS: 
Mail  signed  origiiut  and  3  additional  copies  to: 


Committee  on  Financial  Disclosure 
Adnumstrativc  Office  of  the 

United  Slates  Courtt 
One  Columbus  Circle,  N£..  Suite  2-301 
Washington.  DC  20544 
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3ob6   a.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 


ATTACHMENT  A 

Positions 

Trustee  of  Yale  University  (Fellow  of  the  Yale  Corporation) , 
Yale  University,  New  Haven,  CT. 

Trustee  of  The  Twentieth  Century  Fund  (a  private  operating 

foundation  devoted  to  programs  of  research  on  questions 
of  public  policy) ,  New  York,  NY. 

Trustee  of  The  American  Museum  of  Natural  History, 
New  York,  NY  (resigned  July  12,  1993). 

Member,  The  American  Law  Institute,  Philadelphia,  PA. 

4 

Fellow,  American  Bar  Foundation,  Chicago,  IL. 

Member  of  the  Visiting  Committee  of  the  University  of 
Chicago  Law  School,  Chicago,  IL  (appointed 
by  the  Board  of  Trustees  of  the  University  in 
April  1992,  upon  nomination  by  the  Dean  of  the 
Law  School ,  for  a  three-year  term) . 

Member,  Executive  Committee  of  the  National  Conference 
of  Federal  Trial  Judges,  Judicial  Administration 
Division,  American  Bar  Association,  Chicago,  IL 
60611. 

Member,  Public  Committee  on  the  Federal  Courts  Report, 
Philadelphia,  PA,  organized  under  the  aegis  of 
Council  for  Court  Excellence,  Washington,  DC, 
to  monitor  progress  in  the  implementation  of  the 
recommendations  in  the  Report  of  the  Federal 
Courts  Study  Committee  (April  2.  1990);  the 
FCSC  was  established  by  Congress  in  1988  "to  examine 
problems  facing  the  Federal  courts  and  develop  a 
long-range  plan  for  the  future  of  the  Federal  judiciary." 
(inactive  organization) . 

Kenber,   President's  Commission  on  White  House  Fellows, 
Washington,  DC. 
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Jos^  A.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 

ATTACHMENT  A   fcontinued) 

I.    Pogitiops  (continued^ i 

Custodian,  Savings  Account  held  for  the  benefit  of 

Alexander  Richard  Stith  (Alejo")  Cabranes,  a  minor 
son  (bom  April  24,  1986),  New  Haven  Savings  Bank, 
New  Haven,  CT.   £££  Attachment  D,  infra,  for 
additional  information. 

Custodian,  Savings  Account  held  for  the  benefit  of 
Benjamin  Jos^  Cabranes,  a  minor  son  (born 
August  19,,  1991),  New  Haven  Savings  Bank, 
New  Haven,  CT.   ggg  Attachment  D,  infra,  for 
J.     additional  information. 

Attorney-in-fact  (with  Dr.  Ana  A.  Geigel-Lanuza, 
P.O.  Box  600,  St.  Just,  P.R.  00750)  for 
Mrs.  Carmen  L.  Cabranes  (mother)  of  Santurce, 
Puerto  Rico,  under  a  "Durable  General  Power  of 
Attorney"  executed  May  16,  1988,  in  New  Haven, 
CT,  and  "protocolized"  under  the  laws  of  the 
Commonwealth  of  Puerto  Rico. 


lifitfi:   No  income  of  any  kind  was  derived  from  any  of  the 
"positions"  or  services  or  activities  noted  in  this 
Attachment  A. 
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Jos6  A.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 

ATTACHMENT  B 

III.   Non-Investment  Income; 

Date;    Source  and  Type;  Gross  Income 

1.  1993     Teachers  Insurance  &  Annuity  Association     $4,013.80 

College  Retirement  Equities  Fund 
(New  York,  NY)  (Annuity) 

2.  1993     Yale  University,  New  Haven,  CT  (Salary)  (S)* 

3.  1993     University  of  California  Press  (Bai>keley;  CA) 

(Royalties)  (S)* 

4.  1994     Teachers  Insurance  &  Anuity  Association      $1,343.24 

College  Retirement  Equities  Fund 
(New  York,  NY)  (Annuity) 
(through  April  30,  1994) 


*  Spouse  is  Professor  of  Law,  Yale  University,  New  Haven,  CT. 
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Jos6  A.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 


ATTACHMENT  C 


IV.   Relmbursemp.nta  and  Gifts: 
entertainment; 

Source 


Yale  University 
New  Haven,  CT  06520 


Transportation,  lodging,  food. 
Description 


I  received  one  or  more  meals  from  Yale 
University  in  connection  with  my  duties 
as  a  Yale  trustee  at  Yale  Corporation 
meetings  in  New  Haven  on  the  following 
dates : 

January  15-16,  1993 

February  26-27,  1993 

April  16-17,  1993 

May  23-24,  1993 

June  25-26,  1993 

October  1-2,  1993 

November  18,  1993  (Ad  Hoc  Committee 

on  Trusteeship) 
November  19-20,  1993 

January  20,  1994  (Ad  Hoc  Committee 

on  Trusteeship) 
January  21-22,  1994 
February  25-26,  1994 
March  11-12,  1994 
April  15-16,  1994 
May  22-23,  1994 

(As  a  resident  of  the  New  Haven  area,  I 
am   the  only  trustee  for  whom  the 
University  does  not  provide  lodging  and 
transportation  for  the  Trustees'  regular 
meetings) . 

Two  meetings  of  the  Yale  Corporation 
Ad  Hoc  Committee  on  Trusteeship  were  held 
in  New  York,  NY:   November  5,  1993,  and 
December  8,  1993,  for  which  the 
University  paid  the  costs  of 
transportation  and  meals  for  me  (and 
other  trustees) . 
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Jos6  A.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 

ATTACHMENT  C  rcontlnuetl) 

The  dates  of  meetings  of  the  Presidential 
Search  Committee  of  the  Yale  Corporation 
during  1993,  or  of  interviews  with 
candidates  for  the  position  of  President 
of  Yale  University  (for  which  the  costs 
of  my  transportation,  lodging,  or  meals — 
and  those  of  other  Committee  members — 
were  paid  by  the  University  in  the  normal 
course)  were  as  follows: 

January  3,  1993,  New  York,  NY 
January  27,  1993,  Houston,  TX 
February  11,  1993,  New  Haven,  CT 
March  7,  1993,  New  Haven,  CT 
J.    March  22-23,  1993,  New  York,  NY 

(The  Presidential  Search  Committee 
completed  its  work  and  was  dissolved  in 
the  Spring  of  1993) . 


Dartmouth  College 
Hanover,  NH  03755 


American  Bar  Association 
750  North  Lake  Shore  Drive 
Chicago,  Illinois  60611 


I  received  meals  as  a  spouse  accompanying 
my  wife  at  meetings  of  the  Dartmouth 
College  Board  of  Trustees,  of  which 
she  is  a  member,  on  the  following  dates: 

June  12-13,  1993,  Hanover,  NH 
August  21-23,  1993,  Holdemess,  NH 
February  2-5,  1994,  Washington,  D.C. 

In  addition,  I  shared  the  lodgings  that 
were  provided  to  my  wife  in  connection 
with  these  meetings. 

My  transportation  was  paid  by  the  ABA 
for  attendance  at  the  following  meetings: 


February  5,  1993,  Boston,  MA 

(Executive  Committee,  National  Conference 

of  Federal  Trial  Judges) 

February  7,  1993,  Boston,  MA 

(Ad  Hoc  Committee  on  Presidential 

Appointments) 
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Jos6  A.  Cabranes 
U.S.  District  Judge 
May  23,  1994 


(Connecticut) 


ATTACHMENT  C  fcontinued^ 


May  17-19,  1993,  Atlanta,  GA 

(Ad  Hoc  Comittee  on  Presidential 

Appointnents) 

In  addition,  the  ABA  paid  for  my  lodging 
and  seals  in  connection  with  the  last  of 
these  neetings,  in  Atlanta,  GA. 


Hispanic  National  Bar 

Association 

33  Walt  Whitman  Road 

P.O.  Box  744 

Melville,  MY  11747 


Williams  College 
Williamstown,  MA  01267 


University  of  Chicago 
Law  School 

1111  East  60th  Street 
Chicago,  IL  60637 


New  York  University 
Law  School 
D'Agostino  Hall 
New  York,  NY  10012 


In  connection  with  the  invitation  to 
address  the  annual  meeting  of  the 
HNBA  in  San  Francisco,  CA,  on 
September  23-26,  1993,  I  received 
several  meals,  and  a  complimentary 
hotel  room.   (Transportation  ^and  all 
other  costs  were  borne  by  me) . 

In  connection  with  my  visit  to  Williams 
College  to  receive  an  honorary  degree 
at  the  College's  bicentennial  convocation 
(October  8-9,  1993),  lodging  and  meals 
were  provided  to  me  and  two  of  my 
children  who  accompanied  me  on  this 
occasion. 

In  connection  with  my  attendance  on 
November  10-12,  1993,  at  the  annual 
meeting  of  the  Visiting  Committee  of 
the  University  of  Chicago  Law  School, 
see  I.,  Attachment  A,  supra .  I  received 
transportation,  lodging  and  meals. 

In  connection  with  my  participation  as  a 
judge  in  the  Hinton  Moot  Court 
Competition,  on  May  4-5,  1994,  I  received 
transportation,  lodging  and  meals. 

In  connection  with  my  participation  as  a 
judge  in  the  annual  moot  court 
competition,  on  April  11,  1994,  I 
received  transportation  and  joined  the 
law  school  community  in  a  post-arg\iment 
meal. 
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Jos^  A.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 

ATTACHMENT  C  f continued) 

8.    Valparaiso  University         In  connection  with  my  visit  to  Valparaiso 
Law  School  University  on  May  14-15,  1994,  to  receive 

Valparaiso,  IN  46383-6493     an  honorary  degree,  I  received  transpor- 
tation, lodging  and  meals. 
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Jos6  A.    C2U3ranes 

U.S.    District  Judge    (Connecticut) 

May   23,    1994 


ATTACHMENT  D 


VIII.     Additional  infornation  or  explanations. 
of  Reports . 


(Indicate  part 


I: 
(Attach. 


I  ao  the  custodian  of  a  savings  account  at  the 
A)    New  Haven  Savings  Bank,  New  Haven,  CT,  for  the 

benefit  of  Alexander  Richard  Stith  ("Alejo")  Cabranes,  a 
minor  bom  April  24,  1986.   The  balance  in  the  account  as  of 
April  30,  1994,  was  $3,133.96. 


I: 
(Attach. 


A) 


I  am  the  custodian  of  a  savings  account  at  the 
New  Haven  Savings  Bank,  New  Haven,  CT,  for  the 
benefit  of  Benjamin  Job6  Cabranes,  a  minor  bom 
August  19,  1991.  .The  balance  in  the  account  as  of 
April  30,  1994  was  $689.37. 


VII,  1: 


VII,  2,  3,  4: 


This  modest  studio  apartment  (Apt.  302,  2072  Espana  Street, 
Santurce,  Puerto  Rico  00911)  was  originally  owned  by  my 
parents  and  is  adjacent  to  the  apartment  in  which  my 
85-year-old  mother  and  my  aunt  live.   It  is  managed  by  my 
mother.   The  estimated  market  value  of  this  studio  apartment 
is  $15,000-$17,000.   Although  I  report  the  rents  from  this 
apartment  as  income  on  my  tax  returns,  all  such  income  is 
retained  by  my  mother  for  her  support  (and  I  derive  no 
benefit  therefrom) . 

I  own  an  "undivided  interest"  of  25%  of  the  title  and 
the  value  of  each  of  two  modest  studio  apartments 
(Apartments  203  and  604)  at  2072  Espana  Street,  Santurce, 
Puerto  Rico  00911  (VII,  3,4),  which  are  managed  by  my  85- 
year-old  mother  (who  derives  all  income  from  these 
properties) ,  as  a  result  of  a  testamentary  disposition  by  my 
father.   I  own  a  similar  interest  in  the  two-bedroom 
apartment  at  that  address  (Apt.  301)  (VII,  2)  that  is  the 
home  of  my  mother  and  her  sister,  Neida  Lopez.   (My  mother 
and  my  brother  own  undivided  interests  of  50*  and  25%  in 
each  apartment,  respectively) .   I  have  no  knowledge 
of,  or  any  beneficial  interest  in,  any  rental  arrangements 
for  the  two  studio  apartments  or  the  income  derived  from 
them.   No  income  is  derived  from  Apt.  301  (VII,  2),  the 
home  of  my  mother  and  my  a»int.   I  estimate  the  value  of  my 
interest  in  these  apartments  to  be  a  total  of  $15,000. 
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Jos^  A.  Cabranes 

U.S.  District  Judge  (Connecticut) 
•  May  23,  1994 

ATTACHMENT  D  rcontinuedi 

VIII.     Additional  information  or  explanations.   (Indicate  part 

<?f  Rep<?rt) . 

VII,  5,  6,  7  and  8:   Fidelity  Investments,  Boston,  MA. 

Gross  values  indicated  are  values  as  of 
April  30,  1994  as  reported  by  Fidelity 
Investments . 

VII,  5:  The  fair  market  value  of  a  Spartan  Connecticut 
Municipal  High-Yield  Fund  account  jointly  held 
with  my  spouse  was  $12,076.27  as  of  April  30,  1994. 

VII,  6:         The  fair  market  value  of  my  spouse's  Spartan 
Connecticut  Municipal  High-Yield  Fund  account 
was  $47,163.87  as  of  April  30,  1994. 

VII,  7:        The  fair  market  value  of  my  IRA  portfolio 
was  $12,814.23  as  of  April  30,  1994. 

VII,  8:        The  fair  market  value  of  my  spouse's  IRA  portfolio 
was  $17,453.53  as  of  April  30,  1994. 

VII,  9:        My  spouse  is  the  custodian  for  our  minor  son, 

Benjamin  Jose  Cabranes  (b.  August.  19,  1991),  under 

the  Uniform  Gift  to  Minors  Act,  of  10.6  shares  of  common 

stock  in  Gerber  Foods,  Inc.   Estimated  value  of  this 

asset  as  of  April  30,  1994:  $300.   Total  dividends  in  1993: 

$8.73  (automatically  reinvested  for  additional  shares). 
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3os6   A.  Cabranes 

U.S.  District  Judge  (Connecticut) 

May  23,  1994 

ATTACHMENT  D  fcontinued) 

VIII.     Additional  inforaatlon  or  explanations.   (Indicate  part 

of  Report) . 

VII,  10:       My  spouse  is  the  custodian  for  our  minor  son, 

Alexander  Richard  Stith  ("Alejo")  Cabranes  (b.  April  24, 
1986) ,  under  the  Missouri  Uniform  Transfer  to  Minors  Act, 
of  10  Missouri  Zero  Coupon  College  Savings  Bonds  (face 
value  of  each:  $1,000  at  maturity  on  August  21,  2005; 
total  valuation  as  of  April  30,  1994:  $4,630.00). 


10 
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UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (Include  any  former  names  used.) 
Blanche  Marie  Manning  (Nee  Porter) 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Residence  -  10346  South  Dr.  Martin  Luther  King  Drive 

Chicago,  Illinois   60628 
Office  -   160  N.  LaSalle  Street,  Suite  S1610 
Chicago,  Illinois  60601 

3.  Date  and  place  of  birth 

December  12,  1934  -  Chicago,  Illinois 

4.  Marital  Status  (Include  maiden  neune  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address(es). 

Married  to:   William  Manning 

Deputy  Sheriff  of  Cook  County 
Employer  -  Sheriff  of  Cook 
County,  50  West  Washington  Street, 
Chicago,  Illinois   60602 

5.  Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

University  of  Virginia  Law  School  -1990-1992-  Master  of  Laws, 

May,  1992 
University  of  Nevada-Reno,  National  Judicial  College-July  1982 

No  degree  -  Certificate  of  General  Jurisdiction 
Roosevelt  University  -  1970-1972  -  Master  of  Arts,  Feb.,  1972 
John  Marshall  Law  School-1961-1967-Juris  Doctorate,  Feb.,  1967 
Chicago  Teachers  College  -  1959-1961  -  Bachelor  of  Education, 

August,  1961 
DePaul  University  -  1955-1959  -  No  degree  -  transferred  to 

Chicago  Teachers  College, 
Chicago  Musical  College  -  1953-1955  -  No  degree 

6.  Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 

-1- 
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employee  since  graduation  from  college. 

1987-Present  -  Judge,  Appellate  Court  of  Illinois,  1st  Dlst. 
1979-1987  -  Associate  Judge  and  Circuit  Judge,  Circuit  Court 

of  Cook  County 
1991-present  -  Teaching  Team  Member,  Harvard  Law  School, 

Trial  Advocacy  Workshop 
1992-present  -  Adjunct  Professor,  DePaul  University  Law 

School 
1978-1979  -  Asst.  U.  S.  Attorney,  U.  S.  Attorney's  Office, 

Northern  District  of  Illinois 
1977-1978  -  General  Attorney,  United  Airlines,  Chicago 
1973-1977  -  Supervisory  Trial  Attorney,  U.  S.  Equal  Employ- 
ment Opportunity  Commission,  Chicago 
1968-1973  -  Asst.  States  Attorney,  State's  Attorney's  Office 

of  Cook  County 
1978-1979  -  Adjunct  Professor,  NCBL  Community  College  of  Law 
1970-1971  -  Professorial  Lecturer,  Malcolm  X  Community 

College 
1960 's  -  (precise  date  unknown)  -  Carver  High  School  Adult 

Education  Program  -  Teacher 
1960 's  -  (precise  date  unknown)  -  South  Shore  High  School 

Summer  School  Program  (8th  grade)  -  Teacher 
1960 's  -  (precise  date  unknown)  -  Morgan  Park  High  School 

Summer  School  Program  (8th  grade)  -  Teacher 
1960 's  -  (precise  date  unknown)  -  Wendell  Phillips  High  School 

Adult  Program  (evenings)  -  Teacher 
1962-1967  -  James  Wadsworth  Elementary  School  -  Teacher 
1961-1962  -  A.  O.  Sexton  Elementary  School  -  Teacher 

7.  Military  Service;   Have  you  had  any  military  service?   If  so, 
give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

No  -  Not  applicable 

8.  Honors  and  Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Elected  a  Fellow  of  the  American  Bar  Foundation  -  1991 

9.  Bar  Associations;   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

a.  Cook  County  Bar  Association  -  former  Member  of  the  Board 
of  Directors,  former  2nd  vice  president  -  1974 

b.  National  Bar  Association  -  (PAST  MEMBER)  - 

c.  National  Judicial  Council  (PAST  MEMBER) 

d.  Illinois  Judicial  Council  -  former  member  of  the  Board  of 
Directors,  former  Chairperson  (1988),  former  Treasurer 
(1982-1985),  former  chair.  Judiciary  committee,  1992 
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e.  Illinois  Judges  Association  (PAST  MEMBER) 

f.  Women's  Bar  Association  of  Illinois 

g.  National  Association  of  Women  Lav/yers 
h.   Illinois  State  Bar  Association 

Member  -  Task  Force  on  Gender  Bias 

Member  -  Task  Force  on  Merit  Selection  of  Judges 
i.   American  Bar  Association 
j.   Chicago  Bar  Association  (PAST  MEMBER) 
k.   National  Association  of  Women  Judges  (PAST  MEMBER) 
1.   Appellate  Lawyers  Association  -  Honorary  Member 
m.   Member,  Education  Committee  of  the  Appellate  Judges 

Conference,  American  Bar  Association 
n.   Member,  Education  Committee  of  the  Illinois  Judicial 

Conference 
o.   Past  Member,  Coordinating  Committee  of  the  Illinois 

Judicial  Conference 
p.   Past  Chair,  Committee  on  Recent  Developments  in  Evidence, 

Illinois  Judicial  Conference,  August,  1991 
q.   Past  Chair,  Landlord  and  Tenant  Law  Committee,  Illinois 

Judicial  Conference,  March,  1981 
r.   Past  Vice  Chair,  Criminal  Law  Committee  for  Associate 

Judges,  Illinois  Judicial  Conference,  March,  1982 
s.   Past  Member,  Study  Committee  on  Chief  Judge's  Authority 

to  unassign  Judges,  Illinois  Judicial  Conference 
t.   Past  Member,  Study  Committee  on  Alternate  Dispute  Reso- 
lution, Illinois  Judicial  Conference 
u.   Faculty  Member,  New  Judges  Seminar,  Illinois  Judicial 

Conference 
V.   Past  Faculty  Member,  Professional  Development  Seminar 

for  New  Associate  Judges,  Cook  County  Circuit  Court 

10.  Other  Memberships;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

To  the  best  of  my  knowledge,  no  organization  to  which  I 
belong  lobbies  before  public  bodies. 

Chicago  Bar  Association  Symphony  Orchestra  -  clarinetist 

St.  John  DeLaSalle  Church  Choir 

Alpha  Kappa  Alpha  Sorority,  Delta  Chi  Omega  Chapter 

Board  of  Directors,  John  Marshall  Law  School  Alumni  Associ- 
ation 

Board  of  Directors  and  Trained  Intervenor,  Lawyers'  Assist- 
ance Program,  Inc. 

Board  of  Directors,  Chicago  State  University  Alumni 

Association 

11.  Court  Admission;   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 
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Illinois  Supreme  Court  -  1967 

U.  S.  District  Court,  N.  D.  II.  -  1967 

U.  S.  Supreme  Court  -  1971 

Seventh  Circuit  U.  S.  Court  of  Appeals  -  1978 

12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily  avail- 
able to  you,  please  supply  them. 

Legal  Malpractice:   Is  It  Tort  or  Contract?,  Loyola 

University  of  Chicago  Law  Journal,  Vol.  21,  #3,  Spring 
1990,  (copy  attached) 

13.  Health;   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

My  health  is  excellent.   My  last  physical  was  December  4, 
1992. 

14.  Judicial  Office;   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

1979-1986  -  Associate  Judge,  Circuit  Court  of  Cook  County, 
General  Jurisdiction  -  limited  only  with  respect  to 
hearing  felony  cases  except  by  leave  of  the  Supreme 
Court.   Appointive  position  for  four  year  term. 

1986-1987  -  Circuit  Judge,  Circuit  Court  of  Cook  County, 
General  Jurisdiction.   Elected  for  six  years. 

1987-present  -  Appellate  Court  Judge,  Illinois  Appellate 
Court.   Court  of  Review  -  hear  all  matters  in  which 
final  judgments  have  been  rendered  in  Circuit  Court 
or  interlocutory  orders  appealable  pursuant  to  Supreme 
Court  Rule.   Additionally,  we  review  final  orders  of 
certain  statutorily  enumerated  administrative  agencies. 
This  court  does  not  hear  appeals  from  death  penalty 
cases.   Such  cases  are  heard  by  the  supreme  court 
pursuant  to  the  constitution  of  Illinois.   I  was 
assigned  to  this  court  in  1987  while  still  a  circuit 
judge.   In  1988  I  was  elected  to  a  ten  year  term. 

15.  Citations;   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
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where  your  judgment  was  affirmed  with  significant  criti- 
cism of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions.   If  any  of  the 
opinions  listed  were  not  officially  reported,  please  pro- 
vide copies  of  the  opinions. 

(1)  a)  Diamond  Mortgage  Co.  v.  Armstrong  176  111.  App.  3d  64 

b)  Mitchell  Rosner  v.  Field  Enterprises  205  111.  App.  3d  769 

c)  Jane  Doe  v.  Calumet  City,  et  al.  (DISSENT)  240  111.  App. 

3d  911 

d)  Zadrozny  v.  City  of  Chicago  220  111.  App.  3d  290 

e)  Congregation  of  the  Passion  v.  Touche  Ross  &  Co. 

224  111.  App.  3d  559;  Affirmed  S.  Ct.  April  21,  1994 
ILL.  Lexis  63 

f)  Rochelle  E.  Balaban  v.  Gottfried  220  111.  App.  3d  555 

g)  Peo.  V.  Daniel  Miszkiewicz,  236  111.  App.  3d  411 

h)  William  Griggs  v.  North  Maine  Fire  Protection  Commissioners, 
et  al.  216  111.  App.  3d  380,  576  N.E.  2d  1082 

i)  Peo.  v.  Francisco  Echenique  &  City  of  Chicago  224  111. 
App.  3d  388 

j)  Peo.  V.  Rico  Taylor  224  111.  App.  3d  152,  614  N.E.  2d  79 

(2)  Reversals 

a)  People  v.  Erroll  Wilson,  196  111.  App.  3d  694;  143  111.  2d 

236 

b)  People  V.  William  Murray,  188  111.  App.  3d  488,  137  111. 

2d  382 

See  attached  summaries. 

(3)  Opinions  on  Constitutional  Issues 

a)  Peo.  V.  Joseph  D.  Wehrwein  #87-1487  &  87-2602;  190  111. 
App.  3d  35;  545  N.E.  2d  1005;  209  111.  App.  3d  71 

b)  Peo.  V.  Leonard  Cox  #87-2849;  197  111.  App.  3d  239;  554; 
568  N.E.  2d  1 

N.E.  2d  360 

c)  Peo.  V.  James  Washington  #87-1311;  210  111.  App.  3d  147; 
210  111.  App.  3d  147;  568  N.E.  2d  1279  (1990)  (Dissent) 
240  111.  App.  3d  688;  608  N.E.  2d  546  (1993) 

d)  Peo.  V.  Antonio  Mejia  #89-3126  (DISSENT) 

e)  Peo.  V.  Peter  Saunders  #89-3410,  235  111.  App.  3d  661;  601 

N.E.  3d  1038 

f)  Peo.  V.  Eric  Spivey  #89-0302,  209  111.  App.  3d  584;  568 

N.E.  2d  327 

16.    Public  Office;   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 
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Unsuccessful  candidate  for  Supreme  Court  in  1990  and  1992 

17 .  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the 
period  you  were  a  clerk; 

No 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

No 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with  which 
you  have  been  connected,  and  the  nature  of  your 
connection  with  each; 

1968-1973  -  Assistant  State's  Attorney  -  States 

Attorney's  Office  of  Cook  County,  2600  S. 

California  Ave.,  Chicago,  II. 
1973-1977  -  Supervisory  Trial  Attorney  -  U.  S.  Equal 

Employment  Opportunity  Commission,  536  S.  Clark 

St. ,  Chicago,  II . 
1977-1978  -  General  Attorney  -  United  Airlines,  P.  0. 

Box  66100,  Chicago,  II. 
1978-1979  -  Assistant  U.  S.  Attorney  -  U.  S. 

Attorney's  Office,  Northern  District  of  Illinois, 

219  S.  Dearborn  St.,  Chicago,  II.   60604 
1979-1986  -  Associate  Judge,  Circuit  Court  of  Cook 

County,  Richard  J.  Daley  Center,  Chicago,  IL  60602 
1986-1987  -  Circuit  Judge,  Richard  J.  Daley  Center, 

Chicago,  IL   60602 
1987-Present  -  Appellate  Court  Judge,  Illinois 

Appellate  Court,  160  N.  LaSalle,  St.,  Chicago,  IL 

60601 

b.  1.  what  has  been  the  general  character  of  your  law 

practice,  dividing  it  into  periods  with  dates  if  its 
character  has  changed  over  the  years? 

a)   From  1968  to  1973  I  served  as  an  assistant  state's 
attorney  in  Cook  County.   My  major  function  was  to 
prosecute  criminal  cases.   I  prosecuted  major 
felony  cases  including,  but  not  limited  to, 
murder,  armed  robbery,  kidnapping,  burglary,  etc. 
When  I  left  the  office  to  take  another  position,  I 
had  been  promoted  to  a  supervisory  position.  I 
tried  at  least  50  jury  cases  and  innumerable  bench 
trials. 
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b)  From  March,  1973  to  October,  1977,  I  was  a  senior 
and  supervisory  trial  attorney  for  the  U.  S.  Equal 
Employment  Opportunity  Commission.   It  was  my 
responsibility  to  prepare  and  present  Title  VII 
cases,  representing  the  Commission,  in  the  U.  S. 
District  Courts  throughout  the  Midwest  region.   I 
participated  in  difficult,  unusual  and  pressing 
cases  and  advised  and  assisted  junior  attorneys  in 
the  preparation  and  presentation  of  cases.   I 
served  as  coordinator,  advisor  and  chief  counsel 
to  the  team  attorneys  responsible  for  preparation 
of  cases  brought  against  large,  multi-unit 
employers.  The  complex  and  sensitive  nature  of 
Title  VII  litigation  required  the  exercise  of  a 
high  degree  of  legal  knowledge  pertaining  to 
court  procedures  and  practices,  and  a  thorough 
knowledge  of  Title  VII  law. 

c)  From  October  1977  to  sometime  in  1978,  I  was  a 
General  Attorney  at  United  Airlines  where  I 
represented  management  in  labor  disputes,  pri- 
marily in  arbitration  proceedings  involving 
grievances  filed  by  flight  attendants,  aero- 
space workers  and  machinists,  and  pilots,  and 
also  employment  discrimination  actions. 

d)  Upon  leaving  United  in  1978,  I  was  appointed  an 
Assistant  U.  S.  Attorney  in  the  U.  S.  Attorney's 
Office  for  the  Northern  District  of  Illinois.   I 
was  assigned  to  the  civil  division  where  I  had  the 
responsibility  of  representing  the  government  and 
litigating  a  variety  of  cases  including,  but  not 
limited  to,  actions  brought  pursuant  to  the 
federal  tort  claims  act,  employment  discrimination 
cases,  bankruptcy,  mortgage  foreclosures,  cases  on 
administrative  review  to  the  district  court  relat- 
ing to  social  security  matters,  freedom  of 
information  act  cases,  and  prisoner  litigation. 

My  caseload  required  that  I  regularly  attend  court 
and,  of  necessity,  required  the  exercise  of  a  high 
degree  of  legal  knowledge  pertaining  to  court  pro- 
cedures and  practices.   Similar  to  my  responsibil- 
ities at  EEOC,  as  an  assistant  U.  S.  attorney  I 
participated  in  difficult  and  complex  cases,  pre- 
paring and  presenting  such  cases  in  the  U.  S. 
district  court.  In  addition  to  my  own  civil  case- 
load, I  assisted  in  criminal  prosecutions,  other 
assistants'  civil  trials,  and  I  completed  two  ap- 
peals during  my  tenure  in  that  office.   I  left  the 
office  in  March,  1979,  when  I  was  appointed  to  the 
bench. 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 
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As  mentioned  in  (1)  above,  my  clients  were 
primarily  governmental  agencies.   In  the  Title 
VII  cases,  while  my  primary  client  was  the  Com- 
mission, we  worked  closely  with  the  individual 
charging  parties  whose  complaints  triggered  the 
lawsuit  against  the  company  or  union.   At  United, 
my  clients  were  management  personnel. 
Most  of  my  career  as  a  practicing  lawyer  has 
been  spent  in  the  criminal  field  and  in  labor 
law,  although  I  handled  a  variety  of  matters  dur- 
ing my  tenure  in  the  U.S.  Attorney's  office. 

c.    1.    Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  appeared  in  court  frequently  in  all  positions 

except  United  Airlines.   At  United  Airlines 

I  appeared  before  arbitration  panels  regularly. 

2.  What  percentage  of  these  appearances  was  in: 

a)  federal  courts  -  47% 

b)  state  courts  of  record  -  50% 

c)  Other  courts  -  3%  (arbitration  panels) 

3.  What  percentage  of  your  litigation  was: 

a)  civil  -  50% 

b)  criminal  -  50% 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled) 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

I  would  estimate  having  tried  to  verdict/ judgment 
no  less  than  300  cases.   I  tried  cases  as  sole 
counsel,  chief  counsel  and  associate  counsel,  but 
I  am  unable  to  recall  the  exact  breakdown. 

5.  What  percentage  of  these  trials  was: 

a)  jury  -  20% 

b)  non-jury  -  80% 

18.   Litigation:   Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.   Give  a  capsule  summary  of  the  substance  of  each 
case.   Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  In  the 
litigation  and  the  final  disposition  of  the  case.   Also 
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state  as  to  each  case: 


a.  the  date  of  representation; 

b.  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

c.  the  Individual  name,  addresses,  and  telephone  numbers 
of  co-counsel  and  of  principal  counsel  for  each  of  the 
parties. 

(1)   People  of  the  State  of  Illinois  v.  Sylvester 

Henderson  and  James  Sims  " 

Jury  trial  -  tried  in  1972  before  The  Hon.  Richard 
Fitzgerald,  Circuit  Court  of  Cook  County 
(Appeal  reported  at  36  111.  App.  3rd  355) 

Trial  Attorneys; 

Prosecutors; 

Blanche  M.  Manning 

Lawrence  O'Gara,  (225  W.  Washington  St.,  17th 
FL.,  Chgo.,  IL  60606  (312)  436-9000) 
Assistant  State's  Attorneys 

Defense  Attorneys: 

Everette  A.  Braden,  Asst.  Public  Defender 
(Currently  Judge,  Chancery  Div.  2508  Richard 
J.  Daley  Center,  Chgo.,  IL  60602,  (312) 
443-4890)  ' 

for  Sylvester  Henderson 
Lawrence  Galka  (No  Address  available  - 
on  inactive  status  )  and 
Charles  W.  Nixon 

29  S.  LaSalle  St.,  Suite  340,  Chgo.,  IL 
60603  (312)  782-7450; 

for  James  Sims 

SUMMARY  OF  FACTS  AND  DISPOSITION 

This  was  a  criminal  prosecution  of  two  defendants, 
each  charged  with  the  offenses  of  aggravated 
kidnapping,  rape,  deviate  sexual  assault,  and 
armed  robbery  (two  counts).   The  first  trial  ended 
in  a  mistrial.   A  second  trial  ensued  and 
defendants  were  convicted  by  a  jury  of  all  charges 
except  deviate  sexual  assault.   The  court 
sentenced  each  defendant  to  consecutive  terms  of 
15  to  45  years  for  the  aggravated  kidnapping,  20 
to  60  years  for  the  rape,  15  to  45  years  for  one 
count  of  armed  robbery  and  10  to  30  years  for  the 
other  count  of  armed  robbery.   Appellate  Court 
affirmed  conviction,  but  modified  sentences  to  run 
concurrently. 
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(2)  People  of  the  State  of  Illinois  v.  Clarence  Rivers 
Non  Jury  Trial  -  tried  in  1973  before  The  Hon. 
Fred  Suria,  Circuit  Court  of  Cook  County 

(Appeal  reported  at  61  111.  App.  3rd  376) 

Trial  Attorneys: 

Prosecutors : 

Blanche  M.  Manning 

Lawrence  O'Gara  (225  W.  Washington  St.,  7th 
Fl.,  Chicago,  IL   60606  (312)  436-9000) 
(Assistant  State's  Attorneys) 

Defense  Attorney; 

Howard  D.  Savage  (now  deceased) 
for  defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

Defendant,  Clarence  Rivers,  was  indicted  for  the 
murder  of  his  estranged  wife,  Christine.   He  was 
tried  in  a  bench  trial.   The  following  facts  were 
adduced.   Defendant  encountered  Christine  on  the 
street  as  they  both  drove  their  respective  cars. 
A  chase  ensued,  he  ranuned  her  car,  and  both  cars 
stopped.   Christine  jumped  out  of  the  car  and  fled 
into  a  private  yard  onto  a  porch  screaming  "help 
me".   Defendant  followed  her,  pulled  a  gun  out  and 
fired  it  at  her  eight  times.   She  received  eight 
gunshot  wounds  to  her  lower  torso.   Defendant 
replaced  the  gun,  fastened  his  coat  and  walked 
back  to  his  car.   He  entered  the  car  and  drove 
away. 

The  court  convicted  defendant  of  murder. 
Defendant  was  subsequently  found  to  be  mentally 
unfit  for  sentencing.   Hence,  his  sentencing  was 
deferred.   I  left  the  State's  Attorney's  office 
before  he  was  sentenced. 

************************* 

(3)  Equal  Employment  Opportunity  Commission  v.  Eagle 
Iron  Works 

Non  Jury  Trial  -  tried  in  1976  before  the  Hon. 

William  C.  Stuart,  in  the  U.  S.  District  Court, 

S.D.  Iowa,  Central  Div.  Civil  No.  73-116-1  (424  F. 

Supp.  240) 

Trial  Attorneys; 

Plaintiffs  Attorneys; 

Blanche  M.  Manning,  Supervisory  Trial  Attorney 
Bruce  Elfvin,  Trial  Attorney  (2924  E.  Overlook 
Rd.,  Cleveland,  OH  (216)  371-4750) 
for  EEOC, 
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Defense  Attorneys: 

H.  Richard  Smith  (515)  246-0328 
Paul  Ahlers  (515)  246-7611  and 
Lance  E.  Coppock  (515)  246-0335 
(Each  attorney  can  be  reached  at  100  Court 
Ave.,  Des  Moines,  Iowa  50309) 
for  defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

This  pattern  and  practice  action  brought  by  the 
U.S.  Equal  Employment  Opportunity  Commission 
(EEOC)  pursuant  to  Section  706(f)(1)  and  (3)  of 
Title  VII  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  sec.  2000e,  charged  defendants  Eagle  Iron 
Works  (Eagle)  and  Local  479,  International 
Association  of  Machinists  and  Aerospace  Workers 
(lAM),  with  racial  discrimination  in  its  policies 
of  job  assignment,  transfer  and  discharge  of  Black 
employees.   The  action  was  triggered  by  an 
administrative  charge  brought  by  one  Ira  Hicks  who 
claimed  that  he  was  discriminatorily  terminated 
from  his  job  in  the  foundry.   EEOC,  after 
investigating  the  charge,  determined  that 
reasonable  cause  existed  to  believe  that  Eagle  had 
violated  Title  VII  by  discharging  Hicks  because  of 
his  race.  Black;  by  assigning  Blacks  to  the 
foundry  because  of  their  race;  and  by  maintaining 
a  transfer  policy  which  perpetuated  the  effects  of 
an  unlawful  hiring  policy.   While  the  union  was  a 
named  defendant,  the  thrust  of  the  action  was 
directed  at  Eagle's  employment  practices. 

The  court  granted  defendant's  motion  for  summary 
judgment  on  the  basis  that  EEOC  failed  to  comply 
with  its  own  notice  requirement.   However,  because 
the  motion  was  granted  after  a  trial  on  the 
merits,  the  court  chose  also  to  rule  on  the  merits 
of  the  case.   The  court  entered  judgment  for 
defendants  on  the  merits. 

************************* 

(3)   Equal  Employment  Opportunity  Commission  v. 

Westinqhouse  Electric  Corporation  No.  76-351  C  (1) 
(450  F.  Supp.  792) 

Disposition 

On  motion  before  The  Hon.  Jeunes  Meredith,  Chief 

Judge,  U.  S.  District  Court,  E.D.  Missouri,  E.D. 

(1977) 

Trial  Attorneys; 
Plaintiff's  Attorney: 
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Blanche  M.  Manning,  Supervisory  Trial 
Attorney 

for  EEOC,  Chicago. 

Defense  Attorney; 

John  R.  Musgrave  (One  Mercentile  Center,  St. 
Louis,  MO  (314)  621-8575) 
for  Defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

This  action  brought  by  the  U.  S.  Equal  Employment 
Opportunity  Commission  (EEOC)  pursuant  to  Title 
VII  of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
sec.  2000e,  et  seq.,  alleged  that  defendant 
Westinghouse  Electric  Corporation  engaged  in 
unlawful  employment  practices  at  its  St.  Louis, 
Missouri,  facility  in  that  it  failed  to  hire 
Blacks;  failed  to  promote  Blacks;  engaged  in 
discriminatory  practices  which  have  a  disparate 
effect  on  Blacks;  unlawfully  discharged  employees 
on  the  basis  of  race  and  failed  to  grant  Blacks 
equal  terms  and  conditions  of  employment. 
Defendant  filed  a  motion  for  summary  judgment 
contending  that  EEOC  should  be  barred  from 
pursuing  this  complaint  on  the  basis  of  due 
process,  laches,  and  the  Administrative 
Procedure  Act,  (APA),  5  U.S.C.  sec.  706,  et  seq., 
because  of  unreasonable  delay. 

Defendant's  motion  for  summary  judgment  was 
allowed. 

The  court  held  that  while  EEOC  is  not  constrained 
by  any  rigid  statutory  time  limits  in  bringing 
actions  pursuant  to  Title  VII,  its  enforcement 
powers  are  limited  by  traditional  equitable 
notices  and  the  APA.   It  found  that  waiting  for 
four  and  1/2  years  and  three  years  respectively, 
to  bring  a  suit  after  filing  of  charges  was 
unreasonable.   It  additionally  found  that  in  the 
case  at  bar  there  was  sufficient  evidence  of 
prejudice  because  of  the  passage  of  time  to 
warrant  dismissal. 

************************* 

(5)   United  States  of  America  v.  Theodore  Patterson  78 
CR  771 

Jury  Trial  -  tried  in  1978  before  The  Hon. 
Nicholas  Bua  In  the  U.  S.  District  Court,  N.D.  of 
Illinois 
(Appeal  Affirmed  in  a  non-Published  Order) 
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Trial  Attorneys; 
Prosecutors ; 

Joan  Safford  (Currently  Deputy  U.S.  Atty.  219 

S.  Dearborn  St.,  Suite  1200,  Chgo.,  XL   60604 

(312)  353-5300)  and 

Blanche  M.  Manning 

Assistant  U.S.  Attorneys 

Defense  Attorney: 

Thomas  Mulroy  Jr.,  (Jenner  &  Block,  One 
IBM  Plaza,  42nd  FL,  Chgo.,  IL  60611 
(312)  222-9350 
for  Defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

Defendant  was  indicted  for  forcibly  assaulting  a 
federal  officer  while  temporarily  housed  in  the 
Metropolitan  Correctional  Center  awaiting 
sentencing  on  matters  unrelated  to  the  instant 
case.   Following  a  jury  trial,  wherein  a  mistrial 
occurred  because  of  a  hung  jury,  defendant  was 
retried  before  the  same  judge.   The  retrial  was 
based  upon  the  transcript  and  exhibits  presented 
in  the  first  trial.   (I  was  one  of  the  prosecutors 
at  the  first  trial,  where  the  evidence  was 
actually  presented).   At  the  time  of  the  retrial  I 
had  left  the  U.  S.  Attorney's  office  to  go  on  the 
bench.   At  the  first  trial,  defendant  presented  an 
insanity  defense. 

In  the  first  trial  the  judge  ruled  that  defendant 
had  failed  to  rebut  the  presumption  of  sanity, 
struck  his  insanity  defense  and  refused  to  allow 
the  defense  to  go  to  the  jury- 

The  7th  Circuit  affirmed  the  conviction  which 
resulted  from  the  second  trial.   Defendant,  in  his 
appeal,  claimed  that  the  court  erred  in  the  first 
trial  by  refusing  to  allow  his  defense  to  go  to 
the  jury.   He  asserted  that  by  virtue  of  that 
ruling  the  court  relieved  the  government  of  its 
burden  of  proving  all  elements  of  the  offense 
beyond  a  reasonable  doubt.   He  also  contended  that 
by  preventing  his  counsel  form  arguing  his 
insanity  defense  to  the  jury/  the  court  deprived 
him  of  the  effective  assistance  of  counsel. 

The  court  of  appeals  rejected  these  contentions. 
The  court  also  found  that  any  errors  which  may 
have  occurred  during  the  first  trial  were  not 
preserved. 

************************* 
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(6)   People  of  the  State  of  Illinois  v.  James  Butler 
Jury  Trial  -  tried  before  The  Hon.  Frank  J. 
Wilson,  (now  deceased)  in  the  Circuit  Court  of 
Cook  County  (1971  or  1972) 
Appeal  reported  at  58  111.  2d  45 
(Affirmed  and  Remanded  for  resentencing;  death 
penalty  vacated) 

Trial  Attorneys: 

Prosecutors; 

Thomas  R.  Fitzgerald  (Currently  Presiding 
Judge,  Criminal  Div.  2600  S.  California  Ave., 
Suite  101,  Chgo.,  IL   60608  (312)  890-3160) 
Blanche  M.  Manning 

Assistant  State's  Attorneys 

Defense  Attorneys: 

James  Slager  (No  address  found  -  on  inactive 
status) 

Joseph  M.  Carrabotta  180  N.  LaSalle  St., 
Suite  2310  Chicago,  IL  60601  (312)  782-8861 
for  Defendant 

SUMMARY  OF  CASE  AND  DISPOSITION 

Defendant  was  indicted  for  murder  and  three  counts 
of  armed  robbery.   A  jury  convicted  him  of  two 
counts  of  armed  robbery  and  the  murder, 
recommending  the  death  penalty  for  the  murder. 
The  court  imposed  the  recommended  death  penalty 
for  the  murder  and  15  to  40  years  imprisonment  on 
the  armed  robbery  charges . 

The  defendant  entered  the  Ram  Tool  Corporation  on 
the  westside  of  Chicago,  carrying  a  music  case. 
After  waiting  briefly  in  the  waiting  room,  he 
withdrew  a  sawed  off  rifle  from  the  case,  entered 
the  main  office  area  and  announced  a  robbery.   He 
instructed  all  present  to  lie  on  the  floor  and  to 
place  their  money  on  the  floor  beside  them.   The 
victim,  who  was  unaware  of  the  robbery  in 
progress,  entered  the  room  where  defendant  had 
gone  and  was  fatally  shot  by  defendant.   Defendant 
then  scooped  up  the  money  from  floor  and  fled. 

While  the  defendant  raised  several  issues  on 
appeal,  the  primary  issue  related  to  the 
imposition  of  the  death  penalty  which  the  court 
held  could  not  stand  in  light  of  Moore  v. 
Illinois,  408  U.S.  786,  33  L.Ed.  2d  706,  92  S.Ct. 
2562. 

************************* 
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(7)   People  of  the  State  of  Illinois  v.  Andrew  Weathers 
Jury  Trial  tried  In  1972  before  The  Hon.  Robert  J. 
Downing,  in  the  Circuit  Court  of  Cook  County 
(Appeal  reported  at  18  111.  App.  3rd  338  - 
Affirmed) 

Trial  Attorneys; 
Prosecutors ; 

Blanche  M.  Manning 

Daniel  Wolff  (955  W.  Madison,  Chgo.,  IL  60603 

(312)  829-2464) 

Assistant  State's  Attorneys 

Defense  Attorney; 

Charlotte  Adelman  (Schwartz  &  Adelman,  232 
Lawndale,  Wimette,  IL  60091  (708)  251-6726 
for  Defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

Defendant  was  tried  and  convicted  by  a  jury  of 

murder,  attempted  robbery  and  two  counts  of  armed 

robbery.   He  was  sentenced  to  not  less  than  40  nor 
more  than  80  years  in  the  penitentiary. 

Defendant  and  an  accomplice  accosted  several  men 
in  a  car  who  had  pulled  into  a  gas  station  to  go 
to  the  rest  room.   They  demanded  money.   One  of 
the  men  in  the  car  was  asleep.   The  defendant 
attempted  to  awaken  him  to  demand  money.   When  the 
sleeping  man  ignored  him,  or  failed  to  fully 
awaken,  the  defendant  threatened  him  that  if  he 
did  not  give  him  the  money  out  of  his  pocket,  he 
would  kill  him.   Defendant  then  shot  the  victim  in 
the  neck  with  a  sawed  off  shotgun. 

************************* 

(8)   People  of  the  State  of  Illinois  v.  Ronald  Reno 

Jury  Trial  -  tried  In  1972  before  The  Hon.  Robert 
J.  Downing,  in  the  Circuit  Court  of  Cook  County 
(Appeal  reported  in  17  111.  App  3rd  348  -  Affirmed 
in  Part,  Modified  in  Part) 

Trial  Attorneys; 

Prosecutors ; 

Blanche  M.  Manning 

Lawrence  O'Gara  (225  W.  Washington,  17th  Fl., 
Chicago,  IL  60606  (312)  332-0605) 
Assistant  State's  Attorneys 

Defense  Attorney: 

Curtis  F.  McDowell  (Seaberry  &  McDowell 
188  W.  Randolph  St.,  Suite  400,  Chicago, 
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IL   60601,  (312)  332-0605 
for  defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

The  defendant,  in  a  jury  trial  was  found  guilty  of 
rape,  aggravated  battery  and  deviate  sexual 
assault.   He  was  sentenced  to  20  to  40  years  for 
the  rape  and  a  consecutive  term  of  five  to  ten 
years  for  aggravated  battery.   No  sentence  was 
imposed  for  the  deviate  sexual  assault.   The 
attack  occurred  in  the  laundry  room  of  the 
victim's  apartment  building.   After  raping  and 
sodomizing  her,  he  left  but  then  returned.   He 
ordered  her  to  get  into  the  furnace,  she  refused 
and  he  then  brutally  beat  her  into  unconsciousness 
with  a  baseball  bat. 

************************* 

(9)   People  of  the  State  of  Illinois  v.  Shannon 
Stephens 

Jury  Trial  -  tried  in  1972  before  the  Hon.  Frank 
J.  Wilson,  Circuit  Court  of  Cook  County 
(Appeal  reported  in  18  111.  App.  3rd  971  (affirmed 
as  modified) 

Trial  attorneys; 

Prosecutors; 

Blanche  M.  Manning 

Thomas  R.  Fitzgerald,  (Currently  Presiding 
Judge  of  the  Criminal  Court,  2600  S.  California 
Ave.,  Chicago,  IL  60608  (312)  890-3160) 
Assistant  State's  Attorneys 

Defense  Attorney; 

William  P.  Murphy  for  Defendant,  (Murphy  Peters 
&  Davis  343  S.  Deaborn  St.,  Suite  1400,  Chgo., 
IL   60604  (312)  697-0022) 
for  defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

Defendant  was  convicted  by  a  jury  of  rape  and 
deviate  sexual  assault  and  sentenced  to  concurrent 
terms  of  25  to  50  years  imprisonment.   The  victim 
encountered  the  defendant  as  she  left  her 
apartment  in  a  high  rise  Chicago  Housing  Authority 
building  in  route  to  attend  high  school.   He 
forced  her  back  into  the  elevator,  immobilized  the 
elevator,  and  assaulted  her. 

************************* 
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(10)  People  of  the  State  of  Illinois  v.  Wllbert 
Lipscomb 

Jury  Trial  -  tried  before  the  Hon.  Frank  J. 
Wilson,  Circuit  court  of  Cook  County 
(Appeal  reported  in  19  111.  App.  3d  11  -  affirmed) 

Trial  attorneys; 

Prosecutors ; 

Blanche  M.  Manning 

Daniel  Wolff  (Turner  &  Wolff  955  W.  Madison 
St.,  Suite  200,  Chgo.,  IL   60607  (312)  829-2464) 
Assistant  State's  Attorneys 

Defense  Attorney; 

Joseph  Garlovsky  (Now  deceased) 
for  Defendant 

SUMMARY  OF  FACTS  AND  DISPOSITION 

Defendant  was  tried  and  convicted  by  a  jury  for  the 
armed  robbery  and  murder  of  a  store  owner  and  the 
attempt  murder  of  a  store  employee.   He  was  sentenced 
to  concurrent  terms  of  100  to  150  years  for  murder,  10 
to  20  years  for  armed  robbery  and  10  to  10  years  for 
attempt  murder. 

************************* 

Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  liti- 
gation which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature 
of  your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

I  have  pursued  a  number  of  significant  legal  activities 
which  have  been  enumerated  and  described  in  questions  #14 
and  #17.   Additionally,  I  have  continued  to  teach,  not  only 
at  law  schools  but  also  in  many  continuing  legal  and 
judicial  education  programs  including,  but  not  limited  to, 
Illinois  Judicial  Conference  programs  for  judges,  American 
Bar  Association  and  Cook  County  Bar  Association  seminars 
involving  appellate  advocacy,  law  school  moot  courts  and 
mock  trials,  the  Harvard  Trial  Advocacy  Program,  and  as  an 
adjunct  professor  of  law  teaching  appellate  technique  at 
DePaul  University  College  of  Law. 

I  have  had  the  opportunity  to  participate  in  the  planning  of 
educational  programs  for  judges  as  a  member  of  the  ABA 
Appellate  Judges  Conference  Education  Committee  and  a  member 
of  the  Education  and  Coordinating  Committees  of  the  Illinois 
Judicial  Conference. 


17- 


696 


One  of  the  most  rewarding  legal  activities  that  I  have 
pursued  was  my  matriculation  at  the  University  of  Virginia 
Law  School  Graduate  Judges  Program  which  resulted  in  a 
Master  of  Laws  Degree  in  the  Judicial  Process.   It  was 
unlike  most  judicial  programs  in  that  it  was  not  a  "skills" 
program.   It  was  more  of  a  thought  provoking  substantive 
program  which  included  subjects  such  as  Anglo-American 
Jurisprudence,  Law  &  Economics,  comparative  Legal 
Institutions  (English  Legal  System,  German  Legal  System  and 
the  European  Community  Courts),  Contemporary  Private  Law, 
Contemporary  Legal  Thought,  Courts  and  Social  Science, 
Courts  and  Corporate  Governance  and  Chemical  Hazards : 
Government  Regulation  and  Private  Liability. 

II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncom- 
pleted contracts  and  other  future  benefits  which  you  expect 
to  derive  from  previous  business  relationships,  profess- 
ional services,  firm  memberships,  former  employers,  clients, 
or  customers.   Please  describe  the  arrangements  you  have  made 
to  be  compensated  in  the  future  for  any  financial  or  busi- 
ness interest. 

The  only  anticipated  receipt  which  I  expect  is  a  pension 
from  the  State  of  Illinois  for  judicial  service  of  fifteen 
(15)  years,  for  service  as  an  assistant  state's  attorney  and 
for  service  as  a  Chicago  public  school  teacher.   I  do  not 
know  the  amount  or  the  percentage  at  this  time.   I  will 
receive  a  percentage  of  my  salary.   I  have  no  other 
anticipated  receipts. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in  deter- 
mining these  areas  of  concern.   Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  with  the  court?   If  so,  explain. 

Since  I  have  no  major  financial  interests  or  investments,  I 
do  not  anticipate  any  conflict  of  interest  arising.   However, 
should  a  potential  conflict  appear,  I  will,  of  course, 
divulge  it  to  any  litigants  involved  and  if  it  appears 
necessary  or  appropriate  I  shall  disqualify  myself  from 
participating  in  any  dispute  resolution  involving  the  parties 
in  question.   I  will  diligently  examine  the  Code  of 
Professional  Responsibility  and  any  other  applicable  canons 
of  ethics  and  adhere  to  the  provisions  therein. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 
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I  plan  to  continue  as  an  adjunct  professor  at  DePaul  Univer- 
sity College  of  Law,  unless  such  activity  is  prohibited. 
I  also  plan  to  continue  participating,  on  an  annual  basis, 
as  a  member  of  the  teaching  team  at  the  Harvard  and  Univer- 
sity of  Chicago  Schools  of  Law,  Trial  Advocacy  Workshop, 
unless,  of  course,  that  is  prohibited.   I  receive  a  small 
honorarium  from  DePaul  and  I  am  not  compensated  for  my 
participation  at  Harvard  or  the  University  of  Chicago. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.)  ^ 

See  Attached  Financial  Disclosure  Form 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for) . 

See  Attached  Net  Worth  Statement 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?   If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  have  never  held  a  position  or  played  a  role  In  anyone's 
political  campaign. 

III.   GENERAL   (PUBLIC) 

1.   An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

I  devote  a  substantial  amount  of  time  participating  In  a 
role  model  program  that  provides  role  models  to  inner  city 
school  children.   The  program,  called  the  "We  Care"  Role 
Model  Program,  is  sponsored  by  the  Chicago  Police  Department 
(CPD)  and  the  Chicago  Public  Schools  (CPS).  As  a  participant 
I  speak  to  young  students  (both  elementary  and  secondary)  at 
career  day  programs  and  at  other  motivational  programs.   I 
speak  at  approximately  fifteen  schools  per  semester,  and  have 
so  participated  each  year  since  1986.   In  1992  I  was 
privileged  to  receive  the  "Outstanding  Role  Model  Award"  from 
the  program. 
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I  am  also  Involved  with  the  Lawyers'  Assistance  Program, 
(LAP),  which  assists  members  of  the  legal  profession  who  have 
substance  abuse  problems.   I  am  a  trained  Intervenor  and  a 
member  of  the  Board  of  Directors  of  LAP,  and  have  partici- 
pated In  two  Interventions. 

As  a  member  of  the  Illinois  Judicial  Council  (IJC)  and 
former  chairperson  of  that  judicial  organization,  I  partici- 
pate in  events  involving  a  Chicago  public  housing  building 
in  the  Robert  Taylor  Homes  which  the  IJC  has  adopted.   In 
that  connection  we  provide  food  baskets  for  Thanksgiving  and 
Christmas  for  the  needy  residents  of  that  building  as  well  as 
provide  toys  each  Christmas  for  the  needy  children  of  that 
building.   Additionally,  I  participate  in  mentoring  and  role 
model  programs  geared  to  the  youth  of  our  adopted  building. 

While  a  practicing  lawyer,  I  was  a  volunteer  lawyer  for 
Chicago  Volunteer  Legal  Services.   In  that  connection,  I  pro- 
vided free  legal  advice  to  residents  of  the  south  side 
of  Chicago  at  the  Liberty  Baptist  Church  on  49th  Street  and 
King  Drive.   The  individuals  who  sought  such  services  were 
generally  indigent  and  often  elderly. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  -  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?   If  so,  list,  with  dates  of  membership.   What  you 
have  done  to  try  to  change  these  policies? 

All  organizations  to  which  I  belong  are  diverse.   I  am 
aware  of  no  discriminatory  practices  by  any  organization 
to  which  I  belong. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?  Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you  participated) . 

Senators  Paul  Simon  and  Carol  Moseley-Braun  have  formed  three 
"merit  selection"  commissions  for  the  northern  district,  the 
central  district,  and  the  southern  district  of  Illinois.   I 
applied  to  the  northern  district  commission  several  months 
ago. 

The  process  required  the  completion  of  a  lengthy  ques- 
tionnaire which  sought  personal  and  professional  information. 
The  Commission,  as  I  understand  It,  appointed  Investigators 
to  make  inquiry  about  each  applicant.   In  the  northern 
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district  approximately  130  individuals  applied.   The  first 
screening  resulted  in  the  elimination  of  all  but  43  of  the 
applicants.   The  Commission  then  conducted  personal  inter- 
views with  each  one  of  the  43  remaining  applicants.   The 
interview  with  all  23  members  of  the  Commission  consisted  of 
a  1/2  hour  to  one  hour  discussion  with  the  applicant 
regarding  applicant's  background,  experiences  and 
perspectives . 

As  a  result  of  this  interview,  ten  finalists  were  selected 
and  I  was  among  them.   Each  one  of  the  finalists  was  invited 
to  interview  with  the  two  senators.   This  interview  was 
conducted  in  Washington,  D.C.,  and  in  addition  to  the  two 
senators  and  the  applicant,  four  of  the  senators'  staff 
members  were  present.   Subsequent  to  the  interview  with  the 
two  senators,  the  ten  finalists  completed  a  supplemental 
questionnaire  which  sought  personal  information.   On  August 
10,  1993,  the  three  persons  selected  for  the  three  vacancies 
in  the  northern  district,  myself  among  them,  were  notified  by 
telephone  of  the  selection. 

Thereafter,  I  completed  questionnaires  for  the  ABA,  DOJ,  FBI 
and  the  White  House,  respectively.   I  was  then  interviewed  by 
members  of  the  Department  of  Justice  office  of  Policy 
Development,  in  Washington,  D.C.,  by  agents  of  the  FBI  and  by 
a  representative  of  the  Judiciary  Committee  for  the  American 
Bar  Association. 

On  May  5,  1994,  I  was  notified  of  the  President's  nomination 
of  me  for  a  vacancy  on  the  U.S.  Distict  Court  for  the 
Northern  District  of  Illinois. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No 

Please  discuss  your  views  on  the  following  criticism  involv- 
ing "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  Govern- 
ment, and  within  society  generally,  has  become  the  subject  of 
increasing  controversy  in  recent  years.   It  has  become  the 
target  of  both  popular  and  academic  criticism  that  alleges 
that  the  judicial  branch  has  usurped  many  of  the  prerogatives 
of  other  branches  and  levels  of  government.   Some  of  the 
characteristics  of  this  "judicial  activism"  have  been  said  to 
Include: 

a.   A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution: 
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b.  A  tendency  by  the  judiciary  to  employ  the  Individual 
plaintiff  as  a  vehicle  for  the  Imposition  of  far-reach- 
ing orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdic- 
tional requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

RESPONSE: 

Federal  Courts  adjudicate  civil  controversies  and  apply 
federal  criminal  laws  in  cases  falling  within  their  limited 
jurisdiction.   They  are  sometimes  called  upon  to  resolve 
conflicts  between  the  executive  and  legislative  branches,  to 
protect  the  rights  of  individuals  as  secured  by  the 
Constitution  and  laws  of  the  United  States,  and  to  determine 
whether  governmental  actions  violate  the  Constitution. 

The  power  of  the  federal  courts  to  ascertain  the  intent  of 
Congress  when  It  passes  legislation  Is  well  grounded.   When 
presented  with  an  issue  of  statutory  Interpretation,  the 
federal  courts  look  to  the  intent  of  Congress.   To  determine 
the  intent  of  Congress,  the  Courts  examine  the  language  of 
the  statute,  the  legislative  history  and  the  purpose  for 
which  the  statute  was  Intended.   If  the  language  of  the 
statute  is  ambiguous,  the  Courts  will  determine  whether  the 
statute  is  within  acceptable  statutory  limitations.   In 
exercising  its  powers  to  interpret  statutes,  the  Courts  must 
avoid  usurping  prerogatives  of  other  branches  and  levels  of 
government,  by  substituting  its  values  for  that  of 
Congressional  intent. 

Federal  courts  are  vested  with  the  power  to  design  remedies 
based  upon  the  evidence  presented  in  each  case.   In 
exercising  this  power,  courts  should  fashion  remedies  only  as 
broad  as  reasonably  necessary  to  serve  justice  based  upon  the 
evidence.   Inherent  in  the  power  of  courts  is  the  power  to 
enforce  its  orders. 

As  the  ultimate  protector  of  fundamental  individual  rights, 
the  Court  must  adjudicate  the  Issues  of  standing  and  ripeness 
if  they  are  to  fulfill  this  responsibility.   The  courts  must 
do  all  this  within  the  confines  of  the  jurisdictional  limits 
imposed  by  the  Constitution  and  laws  of  the  United  States. 
However,  the  courts  must  not  be  intimidated  by  critics  whose 
agenda  is  to  deny  those  fundamental  rights. 

There  are  occasions  where  an  Individual  plaintiff  comes 
before  the  court  seeking  an  individual  remedy  and  the  remedy 
granted  may  of  necessity  be  extended  to  the  broad  class  of 
individuals  as  represented  by  plaintiff,  as  in  cases 
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involving  freedom  of  religion.   Again,  however,  court  ordered 
remedies  in  all  instances  should  be  only  as  broad  as 
reasonably  necessary  to  serve  the  ends  of  justice. 
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Attachment  to  Question  #15  (2) 

People  V.  Wilson  (1991),  143  111.  2d  236 

SUMMARY 

Defendant  was  convicted  for  reckless  homicide  and  DUX  in 
connection  with  the  automobile  related  death  of  decedent.   The 
appellate  court  reversed  the  trial  court,  finding  that  the 
evidence  presented  at  trial  was  insufficient  to  prove  beyond  a 
reasonable  doubt  that  defendant  acted  recklessly.   The  appellate 
court  based  its  holding  on  two  separate  grounds.   First,  the 
court  found  that  defendant's  motion  for  a  directed  finding  of  not 
guilty  on  the  reckless  homicide  charge,  made  at  the  close  of  the 
State's  case,  should  have  been  granted  because  the  State's 
evidence  was  insufficient.   The  appellate  court  additionally  made 
the  determination  that  the  evidence  presented  at  trial,  as  a 
whole,  was  insufficient  to  support  defendant's  conviction. 

On  appeal  to  the  Illinois  Supreme  Court,  that  court  deter- 
mined that  the  propriety  of  the  trial  court's  denial  of  defen- 
dant's motion  for  a  directed  finding  of  not  guilty  need  not  be 
addressed  where  defendant  failed  to  renew  his  motion  at  the  close 
of  all  the  evidence.   The  court  stated  that  where  a  defendant 
elects  to  present  evidence  following  the  denial  of  his  motion  for 
a  directed  finding,  any  error  in  the  trial  court's  ruling  on  the 
motion  is  waived  unless  the  defendant  renews  the  motion  at  the 
close  of  all  the  evidence. 

The  supreme  court  determined  that  after  reviewing  the 
evidence  in  the  light  most  favorable  to  the  prosecution,  that  the 
evidence  presented  at  trial  was  sufficient  to  support  a  finding 
that  defendant  acted  recklessly.   The  court  considered  the 
testimony  of  Dr.  Yeh,  which  established  that  defendant  suffered 
from  a  sleeping  disorder  for  a  number  of  years,  and  that  defen- 
dant was  aware  of  his  sleep  disorder.   The  court  stated  that  the 
evidence  presented  at  trial  further  revealed  that  defendant  knew 
that  the  sleeping  disorder  caused  him  to  fall  asleep  at  abnormal 
times.   The  court  thus  concluded  that  the  trier  of  fact  could 
rationally  conclude  that  defendant  was  on  notice  of  the  risk  that 
he  could  fall  asleep  while  driving  and  the  risk  that  a  serious 
accident  could  result. 

The  court  stated  that  defendant  chose  to  operate  an  automo- 
bile with  the  knowledge  that  he  suffered  from  a  condition  that 
made  it  dangerous  for  him  to  drive.   The  court  further  considered 
that  the  evidence  at  trial  established  that  the  consumption  of 
alcohol  would  aggravate  his  condition  and  that  defendant  volun- 
tarily consumed  alcohol  prior  to  driving  his  automobile  on  the 
date  of  the  accident.   The  court  concluded  that  the  evidence, 
taken  as  a  whole,  established  that  defendant  acted  with  a  con- 
scious disregard  of  a  substantial  risk  that  he  would  cause  great 
bodily  harm  or  death.   Therefore,  the  supreme  court  held  that  the 
trial  court's  decision  was  not  so  unreasonable  or  improbable  that 
his  conviction  should  be  reversed. 
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Attachment  to  Question  <15  (2) 
People  V.  Murray  (1990),  137  111.  2cl  382 

SUMMARY 


Two  police  officers  observed  defendant,  William  F.  Murray, 
in  a  car  parked  on  the  side  of  a  road.   Defendant  testified  that 
he  had  been  enroute  to  his  son's  funeral  when  he  exited  the 
highway  and  pulled  over  onto  the  roadside  to  regain  his  compo- 
sure.  Officers  Charles  Brown  and  James  Flaherty  were  on  patrol 
and  became  concerned  about  defendant's  condition  after  observing 
him  apparently  asleep  behind  the  wheel  of  his  parked  car. 
Officer  Flaherty  testified  that  defendant  was  slumped  over  the 
steering  wheel.   Officer  Brown  testified  that  defendant  appeared 
to  be  in  some  distress.   Defendant  stated  that  he  was  not  asleep, 
although  the  seat  may  have  been  in  a  semireclining  position.   The 
officers  testified  that  after  they  awoke  defendant,  they  asked 
him  to  exit  the  vehicle  and  produce  his  identification  and  he 
did.   The  door  was  apparently  open  and  Brown  observed  a  handgun 
on  the  floor  of  the  car  on  the  driver's  side.   Defendant  was 
arrested  and  the  weapon  was  confiscated.   Defendant  was  charged 
by  information  in  the  circuit  court  of  Cook  County  with  unlawful 
use  of  a  weapon  by  a  felon. 

Defendant's  pretrial  motion  to  quash  his  arrest  and  to 
suppress  the  evidence  was  denied.   Following  a  bench  trial, 
defendant  was  convicted  as  charged  and  sentenced  to  two  years' 
probation  with  15  weekends  of  incarceration.   Defendant  appealed. 
The  appellate  court,  with  one  judge  dissenting,  reversed  holding 
that  because  an  unconstitutional  seizure  occurred  when  defendant 
was  "ordered"  to  produce  his  license  and  exit  the  vehicle  the 
trial  court  was  manifestly  erroneous  in  denying  the  motion.   The 
supreme  court  reversed  the  appellate  court  holding  that  the 
conclusions  of  the  trial  judge  that  defendant  was  not  seized 
during  this  encounter  with  the  police  officers  until  after  the 
gun  was  seen  and  that  they  were  appropriately  performing  a 
"community  caretaker"  function  is  not  manifestly  erroneous. 
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FINANCIAL  DISCLOSURE  REPORT     Sf^Srir-- 

(9  u.a.c.k.  kff-  *.  11101-11:1 


1.   »»r«oa  Kaportlog  (L««t  n*M»,    rirat,  slddla  loltlal) 
MANNING.    BLANCHE  M. 

2.   Coort  or  Org«nlK«tloa 

0.    S.    DISTRICT  COURT,   N.D.    ILL. 

1.   Data  of  Raport 

5/5/94 

«.    Tltla      (Mrticl*   III   judoai   Indlc.t.  •ctlv*  or 
toll-   or  |>*rt-tl9l| 

0.    S.   DISTRICT  COURT  JUDGE 

9.    Report  Typ«   (ch»ck  «pproprlat»  tjrp«) 
jw    Roolostion.   0*t«     5/5/94 
^.   Initial       Anou*l       final 

t.    Raportlog  Parlod 

Jan.    U   1993  to 
present 

7.  Ch«Bb*ra  or  ofcica  Addraaa 

160  M.  LaSalle  St.,  Room  S1610 
Chicago,   11.     60601 

S.   On  th*  basis  ot  th*  loforBstloo  contained   lo  this  lUport,    It 
ISf    lo  ay  oplaloo.    In  coBpllaac*  wltit  appllcabl*  law*  «ls4 
r«9ulatloaa 

Ravlcwln^  Offlcar  Sl^natar* 

IMPORTANT  NOTES:     The  instructions    accompanying    this  form   must  be  followed.    Complete  all  parts, 
ctiecidng  Ihe  NONE  box  for  each  section  where  you  have  no  reportable  Infomiatlon.   Sign   on  last  page. 

■/<»f^                            .       '. 

I.     POSITIONS.     (Reporting  Individual  only,  sec  pp.  7-4  of  Instnictions.) 

POSITION  NAME  OF  ORGANlZATlON/ENnTY 


□ 


NONE       (Xo  raportAbXa  poaltlooa) 

JUDGE 

ADJUNCT  FACULTT  KEHBER 


ILLINOIS  APPELLATE  COORT,    FIRST  DISTRICT 


DE  PAUL  DNIVERSITT  COLLEGE  OF  LAW 


II.     AGREEMENTS.     (Reporting  individual  only,  see  p.  8-9  of  Insinjcuons.) 
DATE  PARTIES  AND  TERMS 


□ 


NONE       (ao  raportabla  agraaaaota) 
1993 DE  PAUL  DNTVERSITT  COLLEGE  OF  LAW  -  TEACHING  AGREEMENT   (ADJDHCT  FACULTY) 


NON-INVESTMENT  INCOME.     (Reporting  indWidual  and  spouse;  see  pp.  9-12  of  Instructiooi.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

J[Honoraria  only)  (youn,  not  spouse's) 


□ 


NONE       (Ro  raportabla  aoo-lovaataant  laoca) 


1993 


ILLINOIS  APPELLATE  COURT  -Salary  -  JUDGE 

DE  PAUL  DNIVERSITT  COLLEGE  OF  LAH  -  Hoporarlua 
(ADJUNCT  FACULTT  MEMBER) 


(S)  SHERIFF  OF  COOK  COUNTY  -  DEPUTY  SHERIFF) 


$8?.M4.0Q 


$  <,000.00 

$ 

s 

$ 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


H«B*  oC  Pttrson  Mportlng 
MANNING,    BLANCHE  M. 


D«t*  of  lUport 

5/5/94 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 


D 


(Tncludej  (hose  to  spouse  »nd  dependent  children:  use  the  parcnthetlcals  '(S)'  and  '(DC)'  lo  Indicate  reportable 
relmbursemeats  and  glflj  received  bjr  spouse  and  dependent  children,  trspcctiveljr.    Sec  pp.l3-15  or  Instnictloiis.) 

SOUUCE  DESCRIPTION 

NONE      (ao  sacb  r*port«bl«  t«lBbiira«*«nt«  or  gift!) 
EIBfPT 


V.      OTHER  GIFTS,     (includes  (hose  to  spouse  and  deoendent  chlldrco;  use  the  parenthetlcab  *(S)*  and  '(DC)*  to 
indicate  other  gills  received  by  spouse  and  dependent  children,  respectively.  See  pp.t5-l$  ol  Instruraoni.) 

SOURCE  DESCRIPTION  VALUE 


□ 


NONE      («o  •«eb  npottabl*  gl(u) 

EISfPT  $ 

a 

$ 

J 

$ 

4 

$ 

VI.     LIABILrTIES.     (includes  those  of  spouse  aod  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  lor  separate  liability  of  spouse,  *(J)*  for  Joint  liability  of  rcportinc 
'-- Uvidual  and  spouse,  and  '(DC)*  for  liability  of  a  dependent  child,   sec  pp.1^18  oflnstnictioas.) 


□ 


Individual  and  spouse,  and  '(DC)*  for  liability  of  a  dependent  cfaild.   sec  pp.1^18  dnbistructioas.) 

CREDITOR  DESCRIPTION  VALUE   CODE* 


NONE      (Be  npoTUbt*  ll*bllltlM| 
BOOSEHOU)  MORTGAGE  SERVICES  MORTGAGE  -  REALTY 


•  VKUB  OOOUl       J  -  tIJ.OOO  or  lau  I  •  119,001  ta  tSO.OOO  1  -  «S0,M1  to  1100,000         M  -  tlOO.OOl  to  t390,000 

a  -  JlSO.OOl  to  SSOO.OOO       O  -  SSOO.SOl   to  SI, 000,000        r  -  Xoia  tliu  $1,000,000 
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FINANCIAL  DISCLOSURE  REPORT  (oonl'd) 


L»«  of  P«r*on  Kaportlrtf 

MANNING.    BLANCHE  M. 


Dftt«  of  luport 


VII.    INVESTMENTS  and  TRUSTS  --  income,  value,  transactions,    (includes  those  of  $pouse 

■nd  dependent  children;  tee  pp.  18-27  of  Instructions.) 


D*»cription   of  A«»*t« 
(lj)CludIn0   trujt  u»«ta) 

Zri41oat4i.    «rtL*r«  •pplic«bl»,    ovnsr  of 
S??.«"!«t    by    MBistg   th»   par-nth«U«l 
TC-'I,    for   Joint  ovTimrthlp  of  raport* 
inq   lodlviau*!    end   ■pouB«,    •(S)''    for 
■•Mirat*  owTw>r»tlp  by   apot^a*,    *(DC)* 
tot   tmmnhlp  try  S«p«n(lMt  cblU. 

PI«0«    "(X)*    ttft«r    Uch    AAMt 

•xvapc  froB  prloc  dUcloauxa. 

Ss'rfS        . 

e. 

Oro^^   v«lo« 
•t  •nd  or 
raporting 

D. 
Tranaaotlona  during  raportUg  porlod 

ID 
l»-B) 

(2) 

(1) 

coda' 
(J-P) 

ti) 

Talua 

KatKoi, 

Coda^ 

(0-V) 

If  Dot  a«aapt  fro«  dltolotur*              | 

HonUa 
Day 

(3) 
Valo«} 

(0 
(»-a) 

Crui^ocloa} 

D.    EH 

MPT 

NONE     (Ho  r«port*bl« 
incoaa,    ••■ata,   or 

rrnnttMCllonm) 

1 

RRAl.TT    flAtm   TRnST^ 

-0- 

None 

L 

M 

Q 

0 

*     (Reporting  Individual 

« 

s 

• 

T 

• 

• 

10 

11 

u 

IJ 

14 

IS 

I* 

1> 

!• 

It 

20 

1   IsooM/Rala  Coda.i       »«J1,0«0  or  !>••                   »-Sl,001  to  1J,500                   C-1J,501  to  5,000                     »-»5,001  to  »1S.OOO 
rSM   r«l-    ■!   «   041        i-S15.001    to  550,000             r-S50,0Ol    to    5100,000               0-5100   001    to  fl    000,000        B-Mor.    tJna   11,000.000 

a  9.T>;»^oa.«i            j-jiiliiwi  or  U.i           k-JisIooi  to  554.444          i-Us.isi  u  jlii.Mi        ti-si«4,ooi  to  $250,000 

tSmm  Col.    CI    ft   03)        «*S250,001    to    $500,000        0-5500,001    to   51,000.000        ?-Mor«   than    51,000.000 

S  9alB>  katiioil  CodMi     Q-Appraixl                             k-Cost  (imI  aitato  only)     S-Aaaa^^aot                               fCMthnUrtMt 
(Saa  Col.  C2)                 U-Book  V.lo»                           v-ot(»«                                         w-I.tl*.t«l 
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R«B«  of  Fvrion  RaportlAf 

HANNIMGt    BLANCHE  M. 


Dai*  af  lUport 

5/5/94 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS,    (lodicte  p.rt  of  Report.) 


IX.    CERTIFICATION. 

In  cnmpliance  with  tbe  provisions  of  28  U.S.C  S  4SS  and  of  Advisoiy  Opinion  No.  57  of  ibe  Advisory  Committee  oo 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
funaioD  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  Interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  b'tlgation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  tbe  best  of  my  knowledge  and  beUef,  and  that  any  information  not  reported  was 
withheld  because  it  met  applicable  statutory  provisions  permitting  non^disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reponed  are  in  compliance  with  the  provisions  of  S  U.S.CA.  app.  7,  {  SOI  et  seq.,  S  U.S.C  S  7353  and  Judicial  Conference 
regulations. 


Signature  . 


^LaL\ 


Date 


Kay  5,   1994 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINOev  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCnONS  (5  U.S.CA.  APP.  6,  {  104,  AND  18  U.S.C  (  1001.) 


;,^  •,;;...                                                        FILINO  INSTRUCTIONS: 

<S^''-^  Man  signed  original  and  3  additional  copies  to: 

Jndicial  Ethia  Committee 
Administrative  Office  of  the 

United  Sutes  Courts 
Washington.  DC  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which 
itemizes  in  detail  all  assets  (including  bank  accounts,  real 
estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans, 
and  other  financial  obligations  (of  yourself,  your  spouse,  and 
other  immediate  members  of  your  household. 


ASSETS 

Cash  on  Hand  &  In  Banks  2,000.00 

Residential  Real  Estate  120,000.00 

Real  Estate  Investments  153,000.00 

Personal  Property  50,000.00 

Cash  Value-Life  Insurance  7,000.00 
Other  Assets  -  Itemize 

IRA  2,000.00 

Vested  Retirement  Acct.  125,000.00 

Total  Assets  459,000.00 

LIABILITIES 


Accounts  Payable 

including  credit  cards)  22,908.00 

Life  Insurance  Loans  7,500.00 

Real  Estate  Mortgages 

Payable  96,000.00 

(see  schedule) 

Other  Liabilities  (itemize) 

Campaign  Debts  2,500. 00 

Total  Liabilities  128,908.00 

NET  WORTH  330,092.00 
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SCHEDULE -PERSONAL  RESIDENCE  AND  REAL  ESTATE  INVESTMENT, 

MORTGAGE  DEBT 


I. 


II. 


PERSONAL  RESIDENCE 
Address : 

Legal  Owner: 


10346  South  King  Drive 
Chicago,  IL   60628 

William  and  Blanche  M.  Manning 
In  joint  tenancy 


Year  of  Purchase: 

Purchase  Price: 

Market  Value: 

Present  Loan  Balance: 

Interest  Rate: 

Loan  Maturity  Date: 

Monthly  Payment: 

Lender : 

REAL  ESTATE  INVESTMENT,  MORTGAGE  DEBT 
A.    Investment  Property  #1 

Address: 


1969 

$30,000.00 

$120,000.00 

$68,000.00 

13% 

Year  2002 

$1,080.00 

Norwest  Financial  Services 


Legal  Owner: 

Year  of  Purchase: 
Purchase  Price: 
Market  Value: 
Present  Loan  Balance: 
Interest  Rate: 
Loan  Maturity  Date: 
Monthly  Payment: 
Lender : 


500  Park  Avenue,  Unit  623 
Calumet  City,  IL   60409 

Blanche  M.  Manning,  Sole  primary 
beneficiary  in  land  trust 

1977 

$41,000.00 

$51,000.00 

$28,000.00 

8.5% 

Year  2007 

$425.00 

Household  Mortgage  Services 
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REAL  ESTATE  INVESTMENT,  MORTGAGE  DEBT,  (continued) 


B.    Investment  Property  #2 
Address : 

Legal  Owner: 

Year  of  Purchase: 
Purchase  Price: 
Market  Value: 
Present  Loan  Balance: 
Interest  Rate: 
Loan  Maturity  Date: 
Monthly  Payment: 
Lender : 


9307  South  Forest  Ave. 
Chicago,  IL  60619 

Blanche  M.  Manning,  Sole  primary 
beneficiary  in  land  trust 

Purchased  by  Parents,  1949 

UNKNOWN 

$120,000.00 

NONE 

Not  applicable 

Not  applicable 

Not  applicable 

Not  applicable 
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AFFIDAVIT 


I, 


BLANCHE  M.  MANHING 


do  swear  that  the  Infor- 


mation provided  in  this  statement  is,  to  the  best  of 
my  knowledge,  true  and  accurate. 


May  12,  199A 


( DATE ) 


"^LdS^. 


-27- 
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I.   BIOGRAPHICAL  INFORMATION  (PUBUC) 

1.  I^iU  name  (include  any  fonner  names  used.) 

Mark  Warren  Bennett 
Nickname  'Buzz' 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

residence: 

300  51st  Street 

Des  Moines,  Iowa  50312 

office: 

United  States  Courthouse 

123  East  Walnut  Street,  Suite  407 

Des  Moines.  Iowa  50309-2036 

3.  Date  and  place  of  birth. 

June  4,  1950 
Milwaukee,  Wisconsin 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).   List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married.  Spouse:  Joanne  F.  Johnson.  Joanne  is  self-employed  as  a  part-time  free  lance 
food  editor.  Prior  to  the  birth  of  our  daughter.  Sara,  on  January  21.  1990.  Joanne  was 
employed  in  a  managementfood  editorial  position  for  Meredith  Corporation.  1716  Locust 
Street.  Des  Moines,  Iowa  50336. 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Drake  University  Law  School.  Des  Moines,  Iowa;  08/72-05/75;  JD  degree.  05/75; 
Post-Graduate  Cooperative  Degree  Program,  M.A.  course  work  in  Political 
Science.  1973-1975. 

Gustavus  Adolphus  College.  St.  Peter.  Minnesota;  09/68-05/72;  B.A.  degree  (cum 
laude),  05/72;  major  in  Political  Science  and  Urban  Analysis.  Hamline 
University.  St.  Paul,  Minnesota,  Urban  Studies  semester.  Spring  1971. 
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Employment  Record:  list  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
ofTicer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

Appointed  United  States  Magistrate  Judge,  United  States  District  Court,  Southern  District 
of  Iowa  -  December  2,  1991. 

Adjunct  Professor  of  Law.  Drake  University  Law  School,  Des  Moines.  Iowa  -  Trial 
Advocacy  -  1981-87.  Employment  Discrimination  -  1988,  Employment  Law  -  1993. 

Partner.  Babich,  Bennett  &  Nickerson  (now  known  as  Babich,  McConnell  &  Remo),  100 
Court  Avenue,  Suite  403.  Des  Moines.  Iowa  -  1975  to  December  1,  1991. 

General  Counsel,  Iowa  Civil  Liberties  Union  -  1975-89. 

Instructor.  Drake  University  Trial  Advocacy  Institute  -  1987-89. 

Special  Prosecutor,  Committee  on  Professional  Ethics  and  Conduct  of  the  Iowa  Slate  Bar 

Association  —  1987. 

Lecturer  in  Law,  University  of  Iowa  College  of  Law,  Iowa  City,  Iowa  -  Trial  Advocacy  - 
-  summer  inter-sessions,  1984-85. 

Supervising  Attorney  ^art-time).  Legal  Ethics  Clinic,  Drake  University  Law  School,  Des 

Moines,  Iowa  ~  1981-83. 

Assistant  Professor  of  Law  Erforcement  Administration.  Western  Illinois  University, 
Macomb,  Illinois  -  academic  year  1976-77. 

Visiting  Professor  of  Political  Science  and  Sociology,  Criminal  Justice  Program, 
University  of  South  Dakota,  Vermillion,  South  Dakota  -  academic  year  1975-76. 

Research  Assistant,  Drake  University  Law  School.  Des  Moines,  Iowa  —  1974-75. 

Instructor  (part-time),  Des  Moines  Area  Community  College,  Ankeny,  Iowa,  political 
science  and  sociology,  —  1973-74. 

Military  Service:  Have  you  had  any  military  service?  K  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 


714 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Selected  for  inclusion  (unsolicited)  in  Naifeh  &  Smith.  THE  Best  Lawyers  in  America 
1991-92  (Woodward  &  White  1991);  Naifeh  A  Smith,  THE  Best  Lawyers  in  America 
1989-90  (Woodward  <t  Wiite  1989) 

Distinguished  Service  Award,  Association  of  Trial  Lawyers  of  Iowa,  1991 

Selected,  Masters  of  the  Bench,  Blackstone  Inn  of  Court,  1989 

'AV  rating  by  Martindale-Hubbell 

Inducted  (by  invitation).  Fellow,  Iowa  Academy  of  Trial  Lawyers,  1985 

Bar  Association:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

Cheur,  CivilJustice  Reform  Act  of  1990  Advisory  Group.  United  States  District  Court  for 
the  Southern  District  of  Iowa  - 1990-1991  (appointed  by  Chief  Judge  Harold  D.  Victor  - 
-  resigned  following  appointment  as  United  States  magistrate  judge) 

American  Bar  Association 

Association  of  Trial  Lawyers  of  America 

Member,  Constitutional  Challenge  Committee,  1988-89 

Blackstone  Inn  of  Court* 

(One  of  the  original  founders  of  the  Inn  of  Court) 
Seleaed  Master  of  the  Bench 

Federal  Magistrate  Judges  Association* 

First  Amendment  Lawyers  Association 

Iowa  Academy  of  Trial  Lawyers 

Iowa  Judges  Association* 


Indicates  current  membership 
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Iowa  State  Bar  Association* 

Member,  Federal  Practice  Committee.  1993-94* 

Co-Chair,  Federal  Practice  Seminar  (sponsored  by  Federal  Practice  Section),  Des 

Moines,  Iowa,  1993* 

Chair,  Professional  Development  Committee,  Litigation  Section,  1990-94* 

Member,  Labor  and  Employment  Law  Section  Council,  1992-94* 

Co-Chair,  Committee  on  Professionalism,  1992-94* 

Co-Chair,  Labor  and  Emplcyment  Law  Seminar  (sponsored  by  Labor  and 

Employment  Law  Section),  Amana  Colonies,  Iowa,  1992 

Member,  Committee  on  Professionalism,  1990-92 

Member,  Litigation  Section,  1990-94* 

Member,  Labor  and  Employment  Law  Section,  1990-94* 

Chair,   Labor  and  Employment  Law  Seminar   (sponsored  by  Labor  and 

Employment  Law  Section),  Des  Moines.  Iowa,  1990 

Co-Chair,  Labor  and  Employment  Law  Seminar  (sponsored  by  Labor  and 

Employment  Law  Section),  Des  Moines,  Iowa.  1989 

Member,  Labor  Law  Committee.  1988-89 

Member,  Committee  on  Legal  Aid,  1985-88 

Member,  Study  Committee  on  Women  and  Minorities'  Involvement  in  Bar 

Association  and  Judicial  System  of  Iowa,  1987-89 

Member,  Executive  Council.  Young  Lawyers  Section,  1985-86 

Member,  Silent  Partner  Program  Committee.  Young  Lawyers  Section.  1984-86 

Member,  Committee  on  Federal  Practice  Manual.  Young  Lawyers  Section, 

1984-86 

Member,  Committee  on  State  Adoption  of  Federal  Rules  of  Evidence.  Young 

Lawyers  Section,  1982-83 

Iowa  Trial  Lawyers  Association 

Elected,  Board  of  Governors,  1988-89,  1990-91 
Member,  Amicus  Curiae  Committee.  1989-91 
Co-Chair,  Constitutional  Law  Committee.  1987-89 
Co-Chair.  Amicus  Curiae  Committee.  1986-88 

National  Employment  Lawyers  Association 
Member.  Title  VII  Committee.  1991 

Polk  County  Bar  Association* 

Member.  Professional  Ethics  and  Condua  Committee.  1987-90 
Member.  Pro  Bono  Committee.  1985-87 


Indicates  current  membership 
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10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

To  my  knowledge  none  of  the  organizations  to  which  I  belong  are  active  in 
lobbying  before  public  bodies.   I  belong  to  the  following  organizations: 

Des  Moines  Art  Center 

Des  Moines  Science  Center 

Des  Moines  Symphony 

Drake  University  National  Commission  II  - 

Task  Force  on  the  Law  School 
Friends  of  Iowa  Public  Television 
Special  Care  Parents 
The  Supreme  Court  Historical  Society 
YMCA 

11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 


Court  or  Administrative  Body 

Supreme  Court  of  Iowa 

United  States  District  Court  for  the 
Southern  District  of  Iowa 

United  States  District  Court  for  the 
Northern  District  of  Iowa 

United  States  Court  of  Appeals 
for  the  Eighth  Circuit 

Supreme  Court  of  the  United  States 

United  States  Court  of  Appeals 
for  the  Tenth  Circuit 

United  States  Court  of  Appeals 
for  the  Fifth  Grcuit 


Date  of  Admission 
June  12.  1975 

June  17.  1975 

June  1.  1978 

January  18.  1978 
October  2.  1978 

March  7,  1980 

November  7.  1980 
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United  Staxes  Court  of  Appeals 
for  the  Seventh  Circuit  September  13,  1981 


I  have  also  been  admitted,  pro  hoc  vice,  in  the  following  Jurisdictions:  United 
States  District  Courts  for  the  Distria  of  Arizona,  District  of  Colorado, 
Southern  District  of  California,  Northern  District  of  Illinois,  Southern  District 
of  Indiana,  District  of  Minnesota,  Eastern  and  Western  Districts  of  Missouri, 
District  of  Nebraska,  District  of  New  Mexico,  Northern  District  of  New  York 
and  District  of  Wyoming;  and  state  courts  of  Illinois,  Minnesota,  Missouri, 
Montana,  South  Dakota  and  Wisconsin, 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply 
a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

In  both  my  former  capacity  as  a  private  practitioner  and  in  my  current  position  as  a 
United  States  magistrate  judge  I  fiave  frequently  been  asked  by  a  variety  of  organizations 
to  speak  at  continuing  legal  education  and  other  types  of  legal  seminars.  Below  is  a  list 
of  semiruirs  in  which  I  have  participated.  For  many  of  these  seminars  I  have  also 
prepared  a  written  outline.  I  do  not  generally  retain  copies  of  the  outlines  for  any  length 
of  time.  I  am  enclosing  copies  of  all  written  outlines  in  my  possession  and  they  are 
attached  as  Addendum  'A '.  Also.  I  have  given  many  seminar  presentations  over  the  last 
few  years  concerning  the  recenx  amendments  to  the  Federal  Rules  of  Civil  Procedure  and 
have  utilized  one  outline. 

Iowa  State  Bar  Association  Atmual  Meeting,  Des  Moines.  Iowa  —  June  24, 1994.  Topic: 
Changes  to  the  Federal  Rules  of  Gvil  Procedure. 

Eighth  Circuit  Magistrate  Judges  Seminar,  Rapid  Oty,  South  Dakota  -  June  8,  1994. 
Topic:  Americans  With  Disabilities  Act. 

Job  Service  Employers  Committee.  Clarinda.  Iowa  -  May  26,  1994.  Topic:  Wrongful 
Discharge  in  Iowa:  The  Emerging  Doctrine. 

Fifth  Annual  Bench  Bar  Conference,  Iowa  State  Bar  Association,  Lake  Okoboji.  Iowa  — 
May  20,  1994.    Topic:  Trial  Management;  ABA  Time  Management  Standards. 

Bridge-the-Gap  Seminar,  Young  Lawyers  Division,  Iowa  State  Bar  Association,  Des 
Moines  -  April  28,  1994.   Topic:  The  New  Federal  Rule  of  Civil  Procedure  26. 
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Iowa  Organization  of  Women  Attorneys,  Des  Moines  —  April  18, 1994.  Topic:  Changes 
to  the  Federal  Rules  ofOvil  Procedure. 

Annual  Meeting,  Iowa  Criminal  Defense  Lawyers '  Assn,  Des  Moines  -  March  30, 1994. 
Topic:  Pretrial  Criminal  Proceedings  in  Federal  Court. 

Armual  Seminar,  Iowa  Academy  of  Trial  Lawyers,  Des  Moines  ~  February  17,  1994. 
Topic:  Sexual  Discrimination  in  the  Workplace. 

Job  Service  Employers  Committee,  Spencer,  Iowa  —  January  12, 1994.  Topic:  Wrongful 
Discharge  in  Iowa:   The  Emerging  Doctrine. 

Eighth  Annual  Federal  Practice  Seminar;  Iowa  State  Bar  Association,  Des  Moines,  Iowa 
—  December  17,  1993.    Topic:   U.S.  Magistrate  Judges  Panel. 

1993  CLE  Seminar,  Polk  County  Bar  Association,  Des  Moines,  Iowa  —  December  3, 
1993.  Topic:  Changes  to  (he  Federal  Rules  of  Civil  Procedure. 

1993  County  Attorneys  Fall  Training  Conference,  Iowa  County  Attorneys  Association. 
Des  Moines,  Iowa  —  November  10,  1993.  Topic:  Judicial  View  of  Proposed 
Amendments  to  the  Federal  Rules  of  Civil  Procedure. 

Government  Attorneys  Seminar,  Iowa  Attorney  General's  Office,  Des  Moines,  Iowa  — 
October  29,  1993.  Topic:  Judicial  View  of  Proposed  Amendments  to  the  Federal  Rules 
of  Civil  Procedure. 

Hawkeye  Community  College,  Waterloo.  Iowa  —  October  12,  1993.  Topic:  Wrongful 
Discharge  in  Iowa:   The  Emerging  Doctrine. 

1993  CLE  Seminar,  Iowa  Intellectual  Property  Law  Association,  Lake  Okoboji,  Iowa  — 
October  8,  1993.    Topic:  Proposed  Amendments  to  Pretrial  Discovery. 

1993  Annual  Meeting,  Iowa  Defense  Counsel  Association,  Des  Moines,  Iowa  —  October 
7.  1993.  Topic:  Judicial  View  of  Proposed  Amendments  to  the  Federal  Rules  of  Civil 
Procedure. 

1993  Fall  Traveling  Seminar.  Iowa  State  Bar  Association.  Sioux  City.  Council  Bluffs  and 
Des  Moines.  Iowa  —  October  4.  5,  and  11,  1993.  Topic:  Changes  to  the  Federal  Rules 
of  Civil  Procedure. 

Fall  Seminar,  Iowa  Association  of  Legal  Assistarus,  Des  Moines,  Iowa  -  September  23, 
1993.    Topic:  Changes  to  the  Federal  Rules  of  Civil  Procedure. 
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Fall  Meeting,  Lincoln  Inne,  Des  Moines.  Iowa  -  September  20,  1993.  Topic:  USP 
Marion,  Illinois. 

Annual  Dinner,  Iowa  Ovil  Liberties  Union.  Iowa  City.  Iowa  -  April  24,  1993.  Topic: 
Gumbo.  Knuckleheads  and  Dissents:  A  Tribute  to  the  Life  and  Legacy  of  Justice 
Thurgood  Marshall. 

Bridge-the-Gap  Seminar.  Young  Lawyers  Section.  Iowa  State  Bar  Association.  Des 
Moines.  Iowa  -  April  23.  1993.  Topic:  Proposed  Revisions  to  the  Federal  Rules  of 
Gvil  Procedure. 

Seventh  Annual  Federal  Practice  Seminar;  Iowa  State  Bar  Association.  Des  Moines.  Iowa 

-  December  18.  1992.    Topic:  U.S.  Magistrate  Judges  Panel. 

Panel  Discussion,  Drake  Law  School  Board  of  Counselors.  Des  Moines,  Iowa  - 
November  16,  1992.    Topic:  Professionalism  and  Gvility  in  the  Practice  of  Law. 

Annual  Seminar.  Iowa  Attorney  General's  Office.  Des  Moines.  Iowa  -  November  6. 
1992.    Topic:  Federal  Practice. 

Criminal  Law  Seminar.  Iowa  Trial  Lawyers  Association.  Coralville.  Iowa  -  October  9. 
1992.    Topic:  An  Overview  of  Attorney  Disciplinary  Proceedings. 

Fourth  Annual  Corporate  and  Securities  Law  Seminar.  Drake  University.  Des  Moines. 
Iowa  -  September  18. 1992.  Topic:  Professionalism  and  Civility  in  the  Practice  of  Law. 

Annual  Meeting.  Polk  County  Women's  Bar  Association.  Des  Moines.  Iowa  -  August  26. 
1992.    Topic:  Changes  to  the  Federal  Rules  of  Ovil  Procedure. 

Fourth  Annual  Bench  Bar  Conference.  Iowa  State  Bar  Association.  Lake  Okoboji.  Iowa  - 

-  May  30,  1992.    Topic:  Disciplinary  Sanctions. 

Workshop  for  United  States  Magistrate  Judges.  Federal  Judicial  Center.  Judicial 
Education  Division,  Santa  Fe.  New  Mexico  -  April  29.  1992.  Topic:  An  Overview  of 
the  Ovil  Rights  Act  of  1991. 

Bridge-the-Gap  Seminar.  Young  Lawyers  Section.  Iowa  State  Bar  Association.  Des 
Moines,  Iowa  -  April  24.  1992.    Topic:  Federal  Case  Law  Update. 

Iowa  Association  of  Legal  Secretaries.  Urbandale,  Iowa -April  4. 1992.  Topic:  Sexual 
Discrimination  in  the  Worlqjlace. 

Lincoln  Inne,  Des  Moines.  Iowa  -  March  23.  1992.  Topic:  Federal  Practice  From  a 
Magistrate  Judge's  Viewpoint. 
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Annual  Seminar,  Iowa  Academy  of  Trial  Lawyers,  Des  Moines,  Iowa  —  March  12, 1992. 
Topic:  New  Trends  in  Employment  Discrimination  Litigation:  Civil  Rights  Act  of  1991. 

Human  Resources  Conference,  Iowa  Association  of  School  Boards.  Des  Moines,  Iowa  — 
February  12,  1992.    Topic:  Wrong/id  Discharge  in  Iowa:  The  Emerging  Doctrine. 

Young  Lawyers  Division  Regional  Meeting,  Iowa  State  Bar  Association,  Des  Moines, 
Iowa  —  February  11,  1992.    Topic:  Introduction  to  Federal  Practice. 

Sixteenth  Annual  General  Practice  Review  Seminar,  Drake  University  Law  School,  Des 
Moines,  Iowa  —  December  6,  1991.  Topic:  Recent  Developments  in  Employment 
Discrimination. 

Federal  Practice  Committee  Seminar,  Iowa  State  Bar  Association,  Des  Moines,  Iowa  - 
November  22,  1991.  Topics:  Recent  Developments  in  Employment  Discrimination; 
United  States  Magistrate  Judges'  Panel  Discussion. 

Annual  Meeting,  Iowa  Trial  Lawyers  Association,  Des  Moines,  Iowa  —  November  7-8, 
1991.    Topic:  Recent  Developments  in  Legal  Ethics. 

Annual  Fall  Seminar,  Iowa  Association  for  Home  Care,  Des  Moines,  Iowa  -  October  23. 
1991.    Topic:  Management  Strategies  for  These  Uncertain  Times. 

Council  on  Education  in  Management.  Des  Moines,  Iowa  —  October  14,  1991.  Topic: 
Personnel  Law  Update  1991. 

National  Business  Institute,  Inc.,  Des  Moines.  Iowa  —  October  3.  1991.  Topic: 
Complying  with  the  Americans  With  Disabilities  Act  in  Iowa. 

Labor  and  Employment  Law  Seminar,  The  Iowa  State  Bar  Association,  Amana  Colonies, 
Iowa  —  September  20,  1991.   Topic:  Emerging  Employer  Liability  in  the  90's. 

Job  Service  Employers  Committee,  CUnton,  Iowa  -  September  11,  1991.  Topic: 
Wrongful  Discharge  in  Iowa:  The  Emerging  Doarine. 

Eighth  Circuit  Judicial  Conference.  Colorado  Springs.  Colorado  -  July  10-12,  1991. 
Topic:  Civil  Rights  Update. 

Council  on  Education  in  Management.  Des  Moines.  Iowa  —  April  18,  1991  -  Topic: 
Personnel  Law  Update  1991. 

Drake  University  Law  School,  Des  Moines,  Iowa  -  April  13,  1991  -  Topic:  Law. 
Religion  and  the  'Secular'  State. 
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Polk  County  Women  Attorneys  C.L.E..  Des  Moines,  Iowa  -  January  25,  1991.  Topic: 
Issues  in  Litigation  and  Management  of  Sexual  Harassment  Claims. 

Fifteenth  Annual  General  Practice  Review  Seminar,  Drake  University  Law  School.  Des 
Moines.  Iowa  -  December  13-14, 1990.  Topic:  Developments  in  Employment  Law:  A 
Review  of  Recent  U.S.  Supreme  Court  and  Iowa  Supreme  Court  Decisions. 

Employment  and  Labor  Law  in  Iowa,  Lorman  Business  Center,  Inc. ,  Des  Moines,  Iowa 

-  November  16.  1990.  Topic:  An  Overview  and  Analysis  of  The  Americans  with 
Disabilities  Act  of  1990. 

Labor  and  Employment  Law  Seminar.  Drake  University  Law  School.  Des  Moines,  Iowa 

-  September  21,  1990.    Topic:  Employment  Case  Law  Update. 

Iowa  Bankers  Association  Human  Resources  Symposium,  Des  Moines,  Iowa  —  May  15, 
1990.    Topics:   An  Overview  and  Analysis  of  the  Americans  With  Disabilities  Act  of 
1989,  and  Developments  in  Employment  Law:  A  Review  of  Recent  U.S.  Supreme  Court 
and  Iowa  Supreme  Court  Decisions. 

Council  on  Education  Management,  Des  Moines,  Iowa  —  April  19,  1990.  Topic:  An 
Overview  and  Analysis  of  the  Americans  with  Disabilities  Act  of  1989. 

Job  SerAce  Employers  Committee,  Mason  City,  Iowa  —  March  22.  1990.  Topic: 
Wrongful  Discharge  in  Iowa:  The  Emerging  Doctrine. 

Job  Service  Employers  Committee,  Fort  Dodge,  Iowa  -  March  21.  1990.  Topic: 
Wrongful  Discharge  in  Iowa:   The  Emerging  Doctrine. 

Annual  Spring  School.  Iowa  State  Association  of  Counties,  Des  Moines.  Iowa  —  March 
16. 1990.  Topic:  Developments  in  Employment  Law:  A  Review  of  Recent  U.S.  Supreme 
Court  and  Iowa  Supreme  Court  Decisions. 

Fourteenth  Annual  General  Practice  Review  Seminar,  Drake  University  Law  School,  Des 
Moines.  Iowa-December  14-15, 1989.  Topic:  Employment  Discrimination,  Affirmative 
Action  <t  Attorney  Fees. 

Fourth  Annual  Federal  Practice  Seminar,  Iowa  State  Bar  Association,  Des  Moines, 
Iowa  -December  15,  1989.    Topic:  Recera  Supreme  Court  Civil  Rights  Decisions. 

Current  Issues  in  Federal  Securities  and  State  Corporate  Law  Seminar,  Drake  University 
Law  School,  Des  Moines,  Iowa  -  November  17,  1989.  Topic:  Developments  in 
Employment  Law:  A  Review  of  Recent  U.S.  Supreme  Court  and  Iowa  Supreme  Court 
Decisions. 
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Employment  <S  Labor  Law  in  Iowa,  Lorman  Education  Services.  Des  Moines.  Iowa  — 
October  27,  1989.    Topic:  Employment  Case  Law  Update. 

1989  State  American  Society  for  Personnel  Administration  Conference,  Des  Moines,  Iowa 
~  October  17,  1989.  Topic:  Recent  Developments  in  Employment  Discrimination  and 
Affirmative  Action:  A  Review  of  the  1988-89  U.S.  Supreme  Court  Term. 

Labor  and  Employment  Law  Seminar,  The  Labor  Law  Committee  of  the  Iowa  State  Bar 
Association,  Des  Moines,  Iowa  —  September  15,  1989.  Topic:  Recent  Developments  in 
Employment  Discrimination  and  Affirmative  Action:  A  Review  of  the  1988-89  U.S. 
Supreme  Court  Term. 

Counsel  on  Education  Marmgement  Semirmr,  Personnel  Law  Update  1989,  Des  Moines. 
Iowa  —  April  20,  1989.  Topic:  A  Plaintiff  Lawyer's  Approach  to  Employment 
Discrimination  and  Wrongful  Discharge  Litigation. 

American  Society  for  Personnel  Administration.  Central  Iowa  Seminar,  Des  Moines,  Iowa 
—  April  12,  1989.    Topic:  Wrongfid  Termination  in  Iowa. 

Thirteeruh  Annual  General  Practice  Review  Seminar,  Drake  University  Coruinuing  Legal 
Education  Conference,  Des  Moines,  Iowa  —  December  8-9,  1988.  Topic:  Recent 
Developments  in  Constitutional  Law. 

Polk  County  Women  Attorney's  Annual  Federal  Practice  Seminar,  Des  Moines,  Iowa  — 
November  11,  1988.  Topic:  Recent  Developments  in  Constitutional  Law:  U.S.  Supreme 
Court  Cases. 

1988  State  Conference  of  the  American  Society  for  Personnel  Administration,  Des 
Moines,  Iowa  -  November  9-10,  1988.  Topic:  Privacy  in  the  Workplace:  When 
Employer/Employee  Rights  Collide. 

Wyoming  Trial  Lawyers  Association  Annual  Convention,  Cheyenne,  Wyoming  —  June 
15-18,  1988.   Topic:  Employment  Discrimination  and  Wrongful  Termination  Litigation. 

Alabama  Trial  Lawyers  Association  Mid-Winter  Conference,  Birmingham,  Alabama  — 
January  30.  1988.  Topic:  An  Overview  of  and  Recent  Developmerus  in  Federal  Civil 
Rights  Litigation. 

Association  of  Trial  Lawyers  of  Iowa  Federal  Practice  Review  Seminar,  Cedar  Rapids. 
Iowa  —  December  11,  1987.  Topic:  Litigating  Employment  Discrimination  Claims  in 
Federal  Court. 
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Twelfth  Annual  General  Practice  Review  Seminar,  Drake  University  Continuing  Legal 
Education  Conference,  Des  Moines,  Iowa  —  December  10-11,  1987.  Topic:  Recent 
Developments  in  Constitutiorwl  Law. 

Iowa  Association  of  Counties  Risk  Management  Seminar,  West  Des  Moines,  Iowa  — 
November  18,  1987.  Topic:  Ovil  Rights  of  Public  Employees:  A  Look  at  Current 
Developments  in  Employees'  Freedom  of  Speech  and  Sexual  Harassment,  and  Other 
Areas  of  Employment  Discrimination. 

Association  of  Trial  Lawyers  of  Iowa  Annual  Meeting.  Des  Moines,  Iowa,  —  November 
5-6,  1987.  Topic:  Sexual  Harassment  in  the  Workplace:  An  Overview  for  the  General 
Practitioner. 

Greater  Des  Moines  Chamber  of  Commerce  Federation  meeting,  Des  Moines,  Iowa,  — 
November  4,  1987.    Topic:  Jar  Wars:  An  Overview  of  Employee  Drug  Testing. 

Quad  City  Merit  Employment  Council  sendnar,  'Promoting  Equal  Employment 
Opportunities  in  the  Quad  Cities, '  Davenport,  Iowa  -  October  28,  1987.  Topic:  Drug 
Testing  and  Polygraphs  in  the  Workplace:  An  Overview. 

Iowa  Defense  Counsel  Association  Annual  Meeting.  Des  Moines,  Iowa  -  October  8-10, 
1987.    Topic:  Evaluating  the  Employment  Discrimination  Case. 

League  of  Iowa  Municipalities  Annual  Convention,  Davenport.  Iowa  ~  September  23-25. 
1987.    Topic:  Jar  Wars:  An  Overview  of  Employee  Drug  Testing. 

Eighth  Circuit  Judicial  Conference.  Colorado  Springs,  Colorado  -  July  15-18.  1987. 
Topic:  An  Overview  of  and  Recent  Developments  in  42  U.S.C.  §  1983. 

Iowa  State  Bar  Association  Annual  Meeting.  Des  Moines,  Iowa  —  June  17-19,  1987. 
Topic:  Drug  Testing  and  Smoking  Policies  in  the  Workplace:  An  Overview. 

Industrial  Relations  Research  Association  Spring  Program,  Grinnell,  Iowa  -  April  30, 
1987.  Topic:  Drug  Testing,  Polygraphs  and  Smoking  Policies  in  the  Workplace:  An 
Overview. 

Bridge-the-Gap  Seminar,  Young  Lawyers  Section,  Iowa  State  Bar  Association.  Des 
Moines.  Iowa  -  April  23-34,  1987.  Topic:  Recent  Developments  Under  42  U.S.C.  § 
1983. 

Iowa  State  Bar  Association  Federal  Practice  Sendnar.  Des  Moines,  Iowa  — 
December  12,  1986.    Topic:  Developments  in  the  Law  of  Attorneys'  Fees. 
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Eleventh  Annual  General  Practice  Review  Seminar,  Drake  University  -  Continuing  Legal 
Education  Conference.  Des  Moines,  Iowa  —  December  11-12.  1986.  Topic:  Recent 
Developments  in  Constitutional  Law. 

AFL-CIO  Conference:  The  Drug  Testing  Debate:  Remedy  or  Reaction?  Washington, 
D.  C.  —  November  10, 1986.  Topic:  Jar  Wars:  An  Overview  of  Constitutional  Challenges 
to  Public  Sector  Drug  Testing. 

Association  of  Trial  Lawyers  of  Iowa  Annual  Meeting:  Civil  and  Criminal  Litigation  -  A 
to  Z,  Des  Moines,  Iowa  —  November  6-7,  1986.  Topic:  Evaluating  the  Employment 
Discrimination  Case. 

Legal  Services  Corporation  of  Iowa,  Des  Moines,  Iowa:  Instructor,  Basic  Federal 
Litigation  Training  -  October  20-22,  1986. 

Iowa  State  Bar  Association  Labor  Law  and  Employment  Seminar,  Des  Moines,  Iowa  — 
September  12,  1986.  Topic:  Unique  Obligations  of  the  Public  Employer:  Constitutional 
Issues,    Veterans  Preference,  and  Other  Pertinent  Issues. 

Eighth  Circuit  Judicial  Conference,  Minneapolis,  Minnesota  -  July  23-26, 1986.  Topic: 
Recent  Developments  in  42  U.S.C.  §  1983.   Presented  to  United  States  Magistrates. 

Iowa  Judges  Association  Conference,  Des  Moines,  Iowa  —  June  18-20, 1986.  Topic:  An 
Overview  of  42  U.S.C.  §  1983  Actions. 

Federal  Practice  Seminar:  Summary  Jury  Trial  and  Attorneys'  Fees,  Federal  Bar 
Association,  Des  Moines,  Iowa  —  December  17,  1985.  Topic:  The  Civil  Rights 
Attorneys'  Fees  Award  of  1976,  42  U.S.C.  §  1988:  An  Introduction  and  Overview. 

Tenth  Annual  General  Practice  Review  Seminar,  Drake  University  Continuing  Legal 
Education  Conference,  Des  Moines,  Iowa  —  December  5  &  6,  1985.  Topic:  Recent 
Developments  in  Constitutional  Law. 

Iowa  Federal  Practice  Update  Seminar,  Polk  County  Women  Attorneys  Association,  Des 
Moines,  Iowa  —  November  13,  1985.  Topic:  Representation  of  Prisoners  in  42  U.S.C. 
§  1983  Actions:  A  Survival  Guide  for  Federal  Court  Pro  Bono  Appointments. 

Iowa  Academy  of  Trial  Lawyers,  Institute  on  Business  Torts,  Des  Moines,  Iowa  — 
January  24-25,  1985.    Topic:  Civil  Rights  Actions  in  the  Private  Sector. 

Ninth  Annual  General  Practice  Review  Seminar,  Drake  University  Continuing  Legal 
Education  Conference,  Des  Moines,  Iowa  —  December  13-14,  1984.  Topic:  Recent 
Developments  in  Constitutioruil  Law. 
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Association  of  Trial  Lawyers  of  Iowa  Seminar,  Iowa  City,  Iowa  —  December  7,  1984: 
Topic:  The  Gvil  Rights  Attorneys'  Fees  Award  Act  of  1976:  An  Introduction  and 
Overview. 

Legal  Services  Corporation  of  Iowa  Seminar  on  Employment  Law,  Cedar  Rapids,  Iowa 
—  November  15,  1984.    Topic:  Overview  of  Federal  Employment  Discrimination  Law. 

Iowa  State  Bar  Association  Annual  Meeting,  Des  Moines.  Iowa  —  June,  1984.  Topic: 
Gvil  Rights  Litigation:  An  Overview  for  the  General  Practitioner. 

Association  of  Trial  Lawyers  of  Iowa  Spring  Meeting,  Des  Moines,  Iowa  —  May,  1984. 
Topic:  Recent  Developments  in  §  1983  Litigation. 

Eighth  Annual  General  Practice  Review  Seminar,  Drake  University  Continuing  Legal 
Education  Conference,  Des  Moines,  Iowa  —  December,  1983.  Topic:  Recent 
Developments  in  Constitutional  Law. 

Association  of  Trial  Lawyers  of  Iowa  Tenth  Anniversary  Convention  on  Torts  and  Trial 
Practice,  Update  in  Iowa  and  Federal  Courts,  Des  Moines,  Iowa  —  November,  1983. 
Topic:  An  Introduction  to  and  Overview  of  the  Civil  Rights  Attorneys  Fees  Award  Act  of 
1976. 

Iowa  Legal  Services  Corporation  Conference  on  Civil  Rights,  Newton,  Iowa  —  May, 
1983.  Topic:  Litigating  Cases  Under  the  Age  Discrimination  in  Employment  Act. 

Seventh  Amuml  General  Practice  Review  Seminar,  Drake  University  Continmng  Legal 
Education  Conference,  Des  Moines,  Iowa  —  December,  1982.  Topic:  Recent 
Developments  in  Constitutional  Law. 

Employment  Discrimination  Law,  Drake  University  Continuing  Legal  Education 
Conference,  Des  Moines,  Iowa  —  April.  1981.  Topic:  The  Age  Discrimination  in 
Employment  Act. 

Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent.    The  date  of  my  last  physical  was  October  8,  1992. 

Judicial  Office:  State  (chronologically)  any  judicial  ofllces  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Magistrate  Judge,  United  States  District  Court  for  the  Southern  Distria  of 
Iowa;  United  States  Courthouse,  123  East  Walnut  Street,  Suite  407,  Des  Moines, 
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Iowa  50309-2036;  December  2.  1991  to  present. 

As  a  United  States  magistrate  judge  I  have  jurisdiction  over  federal  civil  and 
criminal  matters  in  four  broad  categories  of  proceedings:  (1)  pretrial  matters 
in  civil  cases  fincluding  case  management  responsibility,  pretrial  scheduling, 
ruling  on  all  non-dispositive  pretrial  motions  including  discovery  motions, 
settlement  conferences  and  firuil  pretrial  conferences);  (2)  jury  and  rwn-jury 
trials  of  civil  cases  where  the  parties  consent;  (3)  pretrial  matters  in  criminal 
cases  (initial  appearance,  arraignment,  bond  and  detention  hearings,  pretrial 
discovery  motions,  grand  jury  returns  and  the  issuance  of  arrest  warrants, 
search  warrants,  seizure  warrants  and  warrants  authorizing  the  use  of  pen 
registers,  trap  and  trace  devices  and  electronic  tracking  devices);  and  (4)  the 
trial  of  criminal  misdemeanor  and  petty  offenses.   See  generally  28  U.S.C.  §  636. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  vrritten;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  K  any  of  the  opinions 
listed  were  not  ofTicially  reported,  please  provide  copies  of  the  opinions. 

(1)    Citations  for  Most  Significant  Opinions  Written 
(in  chronological  order) 

1)  Chadima  v.  National  Fidelity  life  Ins.  Co.,  848  F.  Supp.  1418, 
S.D.  Iowa  1994). 

2)  Roush  V.  Kartridge  Pak  Co.,  838  F.  Supp.  1328  (S.D.  Iowa 
1994). 

3)  Citicorp  of  North  America,  Inc.  v.  Lifestyle  Communications 
Corp.,  836  F.  Supp.  644  (S.D.  Iowa  1993). 

4)  Holmes  v.  Marriott  Corp..  831  F.  Supp.  691  (S.d'.  Iowa  1993). 

5)  Houghton  v.  Sipco,  Inc..  828  F.  Supp.  631  (S.D.  Iowa  1993). 

6)  Tharp  v.  Sivyer  Steel  Corp.,  149  F.R.D.  177  (S.D.  Iowa  1993). 

7)  Michels  v.  U.S.,  815  F.  Supp.  1244  (S.D.  Iowa  1993). 

8)  Nichols  V.  Nix,  810  F.  Supp.  1448  (S.D.  Iowa  1993),  affd  16 
F.3d  1228  (8th  Or.  1994). 
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9)       Jochims  v.  hum  Motors,  Ltd. ,  141  F.R.D.  493  (S.D.  Iowa  1992). 

10)      Hansen  v.  Allen  Memorial  Hosp.,  141  F.R.D.  115  (S.D.  Iowa 
1992). 

(2)  Citations  for  Appellate  Opinions  Reversed 

None  of  my  decisions  have  been  reversed  or  significantly  criticized  by  the 
United  States  Court  of  Appeals  for  the  Eighth  Circuit. 

(3)  Citations  for  Significant  Opinions  on  Federal  or  State  Constitutional 
Issues 

;;  Fnnk  v.  Arnold.  842  F.  Supp.  1184  (S.D.  Iowa  1994). 

2)  Holloway  v.  Wittry,  842  F.  Supp.  1193  (S.D.  Iowa  1994). 

3)  GUes  V.  Henry,  841  F.  Supp.  270  (S.D.  Iowa  1993). 

4)  Connor  v.  Branstad.  839  F.  Supp.  1346  (S.D.  Iowa  1993). 

5)  Brewer  v.  BlackweU,  836  F.  Supp.  631  (S.D.  Iowa  1993). 

6)  Nichols  V.  Nix,  810  F.  Supp.  1448  (S.D.  Iowa  1993).  qSTd  16 
F.3d  1228  (8th  Or.  1994)  (Table). 

7)  msdal  V.  Martin.  810  F.  Supp.  1049  (S.D.  Iowa  1993),  aff'd  998 
F.2d  1018  (1993)  (Table). 

8)  WhUe  V.  Nix,  805  F.  Supp.  721  (S.D.  Iowa  1992),   aff'd  7  F.3d 
120  (8th  Or.  1993). 

9)  Lyon  v.  Grossheim.  803  F.  Supp.  1538  (S.D.  Iowa  1992). 

« 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

N/A 
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17.       Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or  oHices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

The  address  for  my  curreru  position  as  a  United  States  Magistrate  Judge 
for  the  Southern  District  of  Iowa  is  United  States  Courthouse.  123  E 
Walnut  Street,  Suite  407.  Des  Moines.  Iowa  50309-2036. 

I  have  not  served  as  a  clerk  to  a  judge.  Upon  graduation  from  law  school 
in  1975,  I  was  a  founding  partner  in  the  law  firm  of  Allen.  Babich  & 
Bennett.  In  1982  the  firm  became  Babich.  Bennett  &  Nickerson.  and 
several  years  later  Babich.  Bennett,  Nickerson  &  Newlin.  When  I  left  the 
law  firm  upon  my  appointment  on  December  2.  1991.  to  my  current 
position  as  a  United  States  Magistrate  Judge  for  the  Southern  District  of 
Iowa,  the  firm  was  known  as  Babich  <6  Nickerson.  It  is  now  known  as 
Babich.  McConnell  &  Renzo.  My  former  law  firm's  address  is  100  Court 
Avenue.  Suite  403.  Des  Moines.  Iowa  50309. 

b.  1.         What  has  been  the  general  character  of  your  law  practice,  dividing  it 

into  periods  with  dates  if  its  character  has  changed  over  the  years? 

/  practiced  primarily  in  civil  litigation  with  a  major  emphasis  in  the 
prosecution  and  defense  of  a  wide  range  of  constitutional,  civil 
rights,  wrongful  ^charge,  employmera  discrimination,  and 
employment  law  matters.  This  included  litigation  wider  the  Gvil 
Rights  Act  of  1866.  42  U.S.C.  §  1981;  the  Ovil  Rights  Act  of  1871. 
42  U.S.C.  §  1983;  Title  VII  of  the  Ovil  Rights  Aa  of  1964.  42 
U.S.C.  §  2000e.  et  seq.;  the  Age  Discrimination  in  Employment  Aa 
of  1967.  29  U.S.C.  §  621.  et  seq.;  the  Equal  Pay  Aa  of  1963.  29 
U.S.C.  %206;  the  Fair  Labor  Standards  Aa  of  1938.  29  U.S.C. 
%201.  et  seq.;  the  Rehabilitation  Aa  of  1973.  %  504.  29  U.S.C. 
§  794;  and  the  Iowa  Civil  Rights  Aa.  Iowa  Code  ch.  601A. 
Litigation  under  the  United  States  Constitution  has  resulted  in 
Tuimerous   important   constitutional   decisions   regarding  freedom   of 
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speech,  fre'-  exercise  and  establishment  of  religion,  illegal 
searches  ai^.  seizures,  due  process  and  equal  protection.  This 
litigation  spanned  numerous  federal  and  state  trial  and  appellate 
courts  throughout  the  United  States.  I  would  estimate  I  litigated 
(not  necessarily  to  verdict  or  judgment)  more  than  300  matters  in 
federal  district  courts. 

A  smaller,  but  significant  portion  of  my  former  law  practice 
involved  the  representation  of  licensed  professionals  —  physicians, 
dentists,  veteritmrians  and  lawyers  —  on  issues  relating  to 
professional  licensure  and  disciplinary  matters.  This  included 
representation  of  lawyers  before  the  Committee  on  Professional 
Ethics  and  Conduct  of  the  Iowa  State  Bar  Association,  the 
Grievance  Commission  of  the  Iowa  Supreme  Court  and  the  Iowa 
Supreme  Court  on  matters  relating  to  admission  to  the  Bar  and  the 
Iowa  Code  of  Professioruil  Responsibility  for  Lawyers. 

Approximately  10  percent  of  my  time  was  devoted  to  the 
prosecution  and  defense  of  personal  injury  matters  as  well  as  some 
general  business  litigation  usually  with  an  employment  law 
emphasis.  This  included  represeruation  of  four  plaintiffs  in 
wrongful  death  actions,  the  defense  of  a  wrongful  death  action, 
litigation  coTweming  non-competition  agreemems  and  limited 
federal  anti-trust  and  state  anti-competitive  practice  litigation. 
Less  than  10  percent  of  my  time  was  devoted  to  federal  criminal 
matters  and  related  habeas  corpus  litigation.  This  was  primarily  as 
a  lawyer  on  the  Southern  District  of  Iowa's  panel  for 
representation  of  indigent  defendants  pursuant  to  the  Criminal 
Justice  Act,  18  U.S.C.  §  3006(A). 

During  the  last  five  years  of  my  private  practice  (1987-91),  an  ever 
increasing  amount  of  my  time  was  devoted  to  representing  a  wide 
range  of  employers  on  employment  law  issues.  This  was  often 
undertaken  at  the  request  of,  and  in  cooperation  with,  the 
employer's  corporate  counsel. 

Describe  your  typical  fonner  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

When  I  was  in  private  practice,  I  represented  a  wide  and  diverse  array  of 
clients.  Examples  of  clients  represented  on  the  pMntiffi'  side  include: 
individuals  engaged  in  First  Amendment  activity  and  asserting  other 
constitutional  rights;  institutionalized  individuals;  the  indigent;  numerous 
community  organizations,  advocacy  groups,  and  religious  organizations. 
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On  the  defense  side,  I  was  retained  by  large  insurance  companies,  e.g., 
Lloyds  of  London  and  Chubb  and  Son,  Inc.;  smaller,  regional  insurance 
companies,  e.g..  Druggists  Mutual  Insurance  Company  ofAlgona,  Iowa; 
large  national  employers,  e.g.  GTE  North,  Inc.  (Indiana),  Circus  World 
Toy  Stores,  Inc.  (New  York),  The  Cato  Corporation  (North  Carolina); 
large  Iowa  employers,  e.g.,  Iowa  Methodist  Medical  Center;  numerous 
mid-size  and  small  employers  throughout  the  state,  e.g.,  Thombert,  Inc. 
(Newton),  Alternative  Home  Health  Care  (Sioux  City),  Lee  Dahl  Motors 
(Clinton);  state  government,  e.g. ,  Citizens  Aide/Ombudsman 's  office;  and 
local  governments,  e.g..  Central  Iowa  Employment  Training  Consortium, 
Ottumwa  Housing  Authority,  City  of  Council  Bluffs  and  Dubuque  County. 

My  primary  area  of  specialty  was  the  prosecution  and  defense  of  federal 
civil  rights,  constitutional  and  employment  discrimination  litigation. 
During  the  last  five  years  of  private  practice,  there  was  a  greater 
emphasis  on  employment  discrimination,  wrongful  discharge,  and 
employment  law.  Additionally,  during  the  last  five  years  of  my  practice, 
it  changed  from  an  exclusively  plaintiffs'  practice  to  approximately  50 
percent  defense  work  and  50 percent  plaintiffs'  work. 

1.  Did  you  appear  in  court  frequently,  occasionaUy  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  the  dates. 

I  appeared  in  court,  on  average,  three  times  per  month. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
60% 

(b)  state  courts  of  record; 
20% 

(c)  other  courts. 

20%  (administrative  bodies  -  primarily  the  Iowa  Civil 
lUghts  Commission  and  the  Equal  Employmeru 
Opportunity  Commission  including  its  various  regiorud 
offices) 
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3.  What  percentage  of  your  litigation  was: 

(a)  civil; 
90% 

(b)  criminal. 
10% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

120  (estimated).  In  the  vast  majority  of  cases  tried  to  verdict  or 
Judgment,  I  was  sole  counsel.  In  less  than  20%  I  would  have  been 
either  chief  counsel  or  co-counsel.  I  never  served  as  associate 
counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 
10% 

(b)  non-jury. 

90% 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  flnal  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)       the  date  of  representation;* 


*  Most  of  the  actual  files  for  the  cases  listed  in  response  to  this  question  have  been  destroyed  by  my 
former  law  firm  pursuant  to  their  document  retention  policy.  The  dates  of  representation  provided 
represent  by  best  judgment  based  on  my  review  of  the  reported  decisions. 
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(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

1)  Bakken  v.  City  of  CouncU  Blt^ffs.  470  N.  W.  2d  34  (Iowa  1991).  Plaintiff, 
Robert  Bakken,  owned  a  bait  shop  in  Council  Bluffs.  Iowa  and  applied  for 
building  permits  to  add  approximately  700  square  feet  to  his  shop.  Following 
various  administrative  actions  by  the  City  of  Council  Bluffs,  the  City  denied 
Bakken's  request  for  permits  as  well  as  his  request  for  rezoning  and  variances. 

Following  a  substantial  adverse  Jury  damages  verdict  and  after  all  but  the  reply 
brief  was  due  in  the  Iowa  Court  of  Appeals.  I  was  retained  by  the  City  of  Council 
Bluffs  in  this  land-use  42  U.S.C.  §  1983  just  compensation  'taking'  litigation. 
In  the  reply  brief  I  raised  for  the  first  time  that  the  trial  court  lacked  subject 
matter  jurisdiction  due  to  plaintiff's  failure  to  exhaust  his  state  remedies  by 
initiating  an  inverse  condemnation  proceeding  against  the  City.  An  equally 
divided  Court  of  Appeals  affirmed  the  trial  court  judgment.  1  petitioned  the  Iowa 
Supreme  Court  for  jurther  review  and  the  Iowa  Supreme  Court  in  a  unanimous 
opinion  reversed  the  judgment  against  the  City  of  Council  Bluffs  because  plaintiff 
failed  to  initiate  a  claim  for  inverse  condemnation  prior  to  filing  his  §  1983  suit. 

The  case  was  Pied  in  the  Iowa  District  Court  for  Pottawattamie  County  before  the 
Honorable  Leo  F.  Connolly.  Lyle  A.  Rodenburg  (now  deceased)  ofRodenburg 
Law  Offices,  500  Willow  Avenue,  Suite  100,  Council  Bluffs,  Iowa  51503; 
712/322-2017  represented  the  plaintiff.  Robert  L.  O'Brien,  Assistant  City 
Attorney,  322  Glen  Avenue,  Council  Bluffs,  Iowa  51503;  712/328-4620 
represented  the  defendarus  at  trial.  I  was  retained  on  appeal  after  the  main  briefs 
were  filed  in  the  Iowa  Court  of  Appeals  but  before  defendam's  reply  brief  was 
filed.  I  personally  argued  the  case  in  both  the  Iowa  Court  of  Appeals  and  the 
Iowa  Supreme  Court  and  Mr  O'Brien  was  co-counsel.  I  represented  the  City  of 
Council  Bluffs  in  this  litigation  from  1990  to  1991. 

2)  Committee  on  Professional  Ethics  and  Conduct  of  Iowa  State  Bar  Ass'n 
V.  Wenger,  469  N.W.2d  678  (Iowa  1991)  (en  banc)  and  Committee  on 
Professional  Ethics  and  Conduct  of  Iowa  State  Bar  Ass'n  v.  Wenger,  454 

N.  W.2d  367  (Iowa  1990).  James  Wenger,  an  Iowa  lawyer,  was  charged  by  the 
Committee  on  Professional  Ethics  and  Conduct  of  the  Iowa  State  Bar  Association 
('Committee')  with  violating  the  Iowa  Code  of  Professional  Responsibility  for 
Lawyers  to  failing  to  adequately  represent  former  clients,  Joyce  and  Charles 
Rasnic,  in  a  breach  of  contract  claim  against  the  Burlington  Northern  Railroad 
Company  and  in  failing  to  respond  to  inquiries  by  the  Committee.  Mr.  Wenger 
represemed  himself  in  his  initial  appearance  before  the  grievance  commission, 
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During  the  course  of  the  grievance  commission  hearing,  the  Committee  amended 
the  disciplinary  complaint  to  allege  an  additional  charge  that  Wenger  submitted 
false  testimony  and  introduced  false  evidence  in  violation  ofDR  1-102(A)(1),  (3), 
(4)  and  (6)  of  the  Iowa  Code  of  Professional  Responsibility  for  Lawyers.  The 
grievance  commission  allowed  the  amendment  and  recommended  to  the  Iowa 
Supreme  Court  that  Wenger' s  dilatory  handling  of  the  Rasnic  "matter  warranted 
a  reprimand,  thai  his  willful  failure  to  cooperate  with  the  Committee  justified  a 
three  month  suspension,  and  that  his  false  testimony  at  the  hearing  and  the 
submission  of  false  evidence  warranted  revocation  of  his  license. 

In  this  protracted  attorney  disciplinary  litigation,  I  represented  James  Wenger  in 
his  initial  appeal  to  the  Iowa  Supreme  Court  and  successfully  challenged  on 
Fourteenth  Amendment  due  process  grounds  the  procedure  utilized  by  the 
grievance  commission  in  amending  in  allowing  the  Committee  to  amend  its  initial 
disciplinary  complaint  against  Wenger.  Following  the  initial  decision  by  the  Iowa 
Supreme  Court,  the  Committee  on  Professional  Ethics  and  Conduct  of  Iowa  State 
Bar  Association  filed  a  second  complaint  against  Wenger  and  I  represented  him 
both  before  the  grievance  commission  and  the  Iowa  Supreme  Court  and 
successfiilly  obtained  a  reversal  of  the  unanimous  recommendation  of  the 
grievance  commission  that  Wenger's  license  be  permanently  revoked. 

I  personally  argued  both  appeals  in  the  Iowa  Supreme  Court  and  represented 
Wenger  in  an  extensive  evidentiary  hearing  before  the  grievance  commission  in 
the  second  proceeding.  The  Committee  on  Professional  Ethics  ana  Conduct  was 
represented  by  James  E.  Gritzner  of  Nyemaster,  Goode,  McLaughlin,  Voigts, 
West,  Hansen  &  O'Brien,  P.C,  699  Walnut  Street.  Suite  1900,  Des  Moines, 
Iowa  50309;  515/283-3100  and  Kasey  W.  Kincaid,  formerly  of  the  Nyemaster  firm 
and  now  with  Faegre  &  Benson,  400  Locust  St. ,  Suite  400,  Des  Moines.  Iowa 
50309-2335;  515/248-9000.   I  represented  Mr.  Wenger  from  1989  to  1991. 

3)  Bacon  v.  Chicago  and  North  Western  Transp.  Co..  No.  86-535-B,  (S.D. 
Iowa  Jan.  11.  1989).  I  represented  plaintiff  Constance  Bacon  in  this  sexually 
offensive  and  hostile  work  environment  sexual  harassment  action  under  Title  VII 
of  the  avil  Rights  Act  of  1964.  42  U.S.C.  §  2000e  et  seq.  and  q  pendent  state 
law  claim  pursuant  to  the  Iowa  Civil  Rights  Act.  The  defendant  unsuccessfully 
challenged  the  constitutionality  of  the  Iowa  Civil  Rights  Act.  Ms.  Bacon  was  a 
long-time  employee  of  the  C&NW  and  had  been  employed  as  a  steno-clerkfor  the 
trainmaster  at  Marshalltown,  Iowa  since  1972.  She  asserted  in  the  litigation  that 
she  was  subjected  to  a  sexually  offensive  and  hostile  work  environment.  The 
litigation  was  significant  because  there  was  little  evidence  indicating  that  the 
sexually  offensive  and  hostile  work  environment  was  aimed  directly  at  plaintiff 
Bacon.  Much  of  the  evidence  involved  statements  by  the  trainmaster  that  included 
innuendos  and  hypothetical  comments  of  a  sexual  nature.  There  was  no  evidence 
that  the  trainmaster  either  propositioned  Ms.  Bacon  nor  touched  her  in  a  sexual 
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or  offensive  way.  Much  of  the  evidence  centered  around  oral  statements  and 
comments  made  by  the  trainmaster  outside  the  presence  of  Ms.  Bacon  but  related 
to  her  by  co-employees.  Moreover,  there  were  (UfficuU  issues  of  proof  with 
regard  to  compensatory  damages  for  emotional  distress  under  state  law  as  a  result 
of  several  unrelated  physical  illnesses  suffered  by  Ms.  Bacon  and  contested 
testimony  from  expert  witnesses  for  both  sides. 

This  case  was  tried  in  the  United  States  District  Court  for  the  Southern  District 
of  Iowa  before  the  Honorable  Harold  D.  Vietor.  United  States  District  Court 
Judge  without  a  jury  in  August  1988.  On  December  2  7, 1988,  following  post-trial 
briefing,  the  court  entered  findings  of  fact,  conclusions  of  law  and  order,  followed 
by  a  judgment  entered  on  January  11,  1989.  The  trial  court  awarded  Ms.  Bacon 
backpay  with  interest,  damages  for  emotional  distress,  reimbursement  for  medical 
and  medication  expenses  incurred  in  1984,  1985  and  1986,  reasonable  attorney 
fees  and  injunctive  relief  The  defendant  was  represented  by  Bruce  E.  Johnson 
of  Gamble  &  Davis,  666  Grand  Avenue.  Suite  666,  Des  Moines,  Iowa  50309- 
2577;  515/243-6251.   I  represented  Ms.  Bacon  from  1986  to  1989. 

4)  HaU  V.  Gus  Const.  Co.,  Inc..  842  F.2d  1010  (8th  Or.  1988).  I 
represented  three  female  plaintiffs  in  this  offensive  and  hostile  work  environment 
sexual  harassment  action  under  Title  Vll  of  the  Civil  Rights  Act  of  1964.  42 
U.  S.  C.  §  2000e  et  seq. ,  with  pendent  state  law  claims.  The  deferuiants  were  Gus 
Construction  Co. ,  Inc. ,  an  Iowa  corporation  engaged  in  substantial  road  repair 
work  and  one  of  its  foremen,  John  Mundorf.  The  three  plaintiffs  were  hired  by 
Mundorf  in  April  1989  to  work  for  Gus  Construction  Co.  as  'flag  persons'  or 
traffic  controllers  at  road  construction  sites  in  various  Iowa  counties.  All  three 
plaintiffs  were  subjected  to  substantial  verbal  sexual  abuse.  Two  of  the  plaintiffs 
were  subjected  to  offensive  and  unwelcome  physical  touching.  The  Eighth  Circiut 
characterized  the  evidence  as  a  'campaign  of  harassment  against  the  three 
women. '  Id.  at  1016.  The  Eighth  Circuit  cffirmed  the  judgment  of  the  district 
court  in  favor  of  the  three  plaintiffs  and  on  an  issue  of  first  impression  'held  that 
the  predicate  acts  underlying  a  sexual  harassment  claim  need  not  be  clearly 
sexual  in  nature. '  Id.  at  1014.  The  court  specifically  rejected  the  employer's 
argument  that  offensive  conduct  in  a  sexually  hostile  woric  environment  case  must 
have  explicit  sexual  overtones.  Additionally,  the  court  imposed  both  employer 
and  supervisory  liability  holding  that  Mundorf  (the  supervisor)  and  Gus 
Construction  Co.  (the  employer)  were  'liable  for  failure  to  discover  what  was 
going  on  and  to  take  remedial  steps  to  put  an  end  to  it.  '  Id.  at  1016.  Finally, 
the  court  rejected  the  defendants'  arguments  that  the  damage  awards  for 
emotional  distress  were  excessive.   Id.  at  1017. 

The  case  was  tried  in  the  United  States  Distria  Court  for  the  Southern  Distria 
of  Iowa  before  the  Honorable  Ronald  E.  Longstaff.  I  represented  the  plaintiff  and 
Russell  L.  Samson  of  Dickinson,  Throckmorton,  Parker,  Mannheimer  &  Raffe, 
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Des  Moines.  Iowa  50309-3986;  515/244-2600  represented  the  defendant  on 
appeal.  Mark  Penmngton  ofKutmus  &  Pennington.  218  Sixth  Avenue.  Suite  620. 
Des  Moines.  Iowa  50309;  515/288-3339  represented  the  defendant  at  the  trial 
court  level.   I  represented  the  plaintiffs  from  1985  to  1988. 

5)  McDoneU  v.  Hunter.  809  F.2d  1302  (8th  Or.  1987)  (a  divided  2-1  panel 
decision).  In  this  class  action  under  42  U.S.C.  §  1983.  I  represented  1.750 
employees  of  the  Iowa  Department  of  Corrections  challenging  the  constitutionality 
of  the  Iowa  Department  of  Corrections'  policy  which  subjected  class  members  to 
personal  searches,  including  body  strip  searches,  searches  of  their  automobiles 
and  urinalysis  drug  testing.  The  district  court  granted  our  request  for  a 
preliminary  injunction  on  the  ground  that  such  practices  were  constitutionally 
impermissible  in  violation  of  the  Fourth  Amendment  of  the  United  States 
Constitution.  The  preliminary  injunction  was  affirmed  on  appeal.  See  McDoneU 
V.  Hunter.  746  F.2d  785  (8th  Or.  1984).  On  remand,  the  district  court.  Chief 
Judge  Victor,  held  that  the  body  strip  searches  were  unconstitutional  unless 
supported  by  a  reasonable  suspicion  standard.  Judge  Vietor  also  held  that  the 
searches  of  automobiles  without  probable  cause  violated  the  Fourth  Amendment. 
Finally,  regarding  the  drug  testing.  Judge  Vietor  held  that  random  drug  testing 
was  an  unconstitutional  violation  of  the  Fourth  Amendment  and  the  tests  could 
only  be  conducted  on  the  basis  of  reasonable  suspicion,  based  on  specific 
objective  facts  and  reasonable  irferences  drawn  from  those  facts  that  an  employee 
is  then  under  the  influence  of  alcohol  or  controlled  substances.  See  McDoneU 
V.  Hunter.  612  F.  Supp.  1122  (Iowa  1985).  On  appeal,  the  Eighth  Orcuit 
affirmed  the  lower  court  ruling  with  regard  to  body  strip  searches.  The  Eighth 
Circuit  modified  the  trial  court's  ruling  with  regard  to  vehicle  searches  to  allow 
searches  based  upon  reasonable  suspicion,  and  also  modified  the  urinalysis 
testing  to  allow  uniformly  or  systematic  random  testing  of  those  Department  of 
Correction  employees  who  have  regular  contact  with  medium  or  maximum  security 
prisoners  on  a  day  to  day  basis.  Finally,  the  Eighth  Qrcuit  affirmed  the  trial 
court's  holding  that  the  Department  of  Corrections  could  not  constitutionally 
require  its  employees  to  consent  to  the  searches  at  issue  as  a  condition  of 
employment.   See  McDoneU  v.  Hunter.  809  F.2d  1302  (8th  Gr.  1987). 

The  case  was  tried  in  the  United  States  District  Court  for  the  Southern  District 
of  Iowa  before  the  Honorable  Harold  D.  Vietor.  I  represented  the  plaintiff  and 
was  assisted  at  trial  by  an  associate  from  my  former  law  firm.  Faith  O'Reilly 
(current  address  unknown).  I  personally  wrote  both  appellate  briefs  and 
personally  argued  both  appeals  in  the  Eighth  Grcuit.  Mark  Hunacek.  Assistant 
Attorney  General,  800  Lincoln  Way.  Ames.  Iowa;  515/239-1521  represented  the 
defendant.   I  represented  the  plaintiffs '  class  from  1984  to  1987. 

6)  Committee  on  Professional  Ethics  and  Conduct  of  Iowa  State  Bar  Ass'n 
V.  Humphrey,  472  U.S.  1004  (1985),  vacating  355  N.W.2d565  (Iowa  1984),  on 
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remand.  377  N.V/.2d  643  (Iowa  1985),  appeal  dismissed,  475  U.S.  1114  (1986), 
reh'g  denied,  476  U.S.  1165  (1986).  This  protracted  litigation  involved  an 
original  action  in  the  state  courts  of  Iowa  brought  by  the  Committee  on 
Professional  Ethics  and  Conduct  of  Iowa  State  Bar  Association  seeking  to  enjoin 
a  Des  Moines,  Iowa  law  firm  ffom  advertising  on  television.  The  law  firm 
counterclaimed,  pursuant  to  42  U.S.C.  §  1983,  seeking  a  declaratory  judgment 
and  injunctive  relief  that  the  Iowa  Supreme  Court  rules  on  lawyer  advertising 
were  unconstitutional  in  violation  of  the  First  Amendment  of  the  United  States 
Constitution.  An  extensive  evidentiary  hearing,  lasting  more  than  one  week  and 
including  expert  testimony  from  a  plethora  of  experts  in  a  variety  of  disciplines, 
was  held  before  Senior  Iowa  Supreme  Court  Justice  C.  Edwin  Moore,  sitting  as 
a  special  master.  The  litigation  spanned  two  Iowa  Supreme  Court  opinions  and 
two  appeals  to  the  United  States  Supreme  Court.  The  restrictions  on  television 
advertising  were  ultimately  upheld  by  the  Iowa  Supreme  Court  in  a  6-3  opinion. 

Throughout  the  litigation  I  represented  the  Des  Moines,  Iowa  law  firm  as  lead 
counsel.  I  was  assisted  at  the  trial  court  level  by  M.  Arme  Wilcox  and  Ralph 
Ogden  of  Wilcox  &  Ogden,  1306  Chancery  Bldg.,  1120  Lincoln  Street,  Denver, 
CO  80203;  303/861-5501.  I  was  assisted  in  the  briefing  before  the  United  States 
Supreme  Court  and  in  the  second  argument  before  the  Iowa  Supreme  Court  by 
David  H.  Femes  of  Covington  &  Burling,  1201  Pennsylvania  Avenue,  N.  W. 
Washington,  D.  C.  20044;  202/662-6000.  The  Committee  on  Professional  Ethics 
and  Conduct  of  the  Iowa  State  Bar  Association  was  represented  throughout  the 
proceedings  by  Des  Moines  attorneys  Nick  Critelli  of  Nick  Critelli  Associates,  31 7 
Sixth  Avenue,  Suite  500,  Des  Moines,  Iowa  50309-1426;  515/243-3122  and  Frank 
A.  Comito  of  Comito,  Capps  &  Critelli,  1441  29th  Street,  Suite  310,  West  Des 
Moines,  Iowa  50265;  515/225-7058.  I  represented  the  Humphrey  &  Haas  law 
firm  from  1982  to  1986. 

7)  Dedrick  v.  WaUman,  617  F.  Supp.  178  (S.D.  Iowa  1985).  In  this  class 
action  pursuant  to  42  U.S.C.  §  li^3, 1  represented  inmates  from  the  Iowa  State 
Penitentiary,  Iowa  State  Men's  Reformatory  and  Iowa  Correctional  Institution  for 
Women.  The  court  held  that  inmates  have  a  liberty  interest  protected  by  the  Due 
Process  Clause  of  the  Fourteenth  Amendmera  in  not  being  punished  through  the 
imposition  of  sanctions  for  major  rule  violations.  Thus,  the  Due  Process  Clause 
of  the  Fourteenth  Amendment  required  a  written  statement  by  the  factfinder  as  to 
the  evidence  relied  on  and  the  reason  for  the  disciplinary  action.  This  was  not 
satisfied  by  the  institutional  practice  of  incorporating  the  complaining  officer's 
report  by  reference.  The  court  held  that  due  process  required  that  the  written 
factfinding  must  contain  specific  reasons  for  imposing  the  particular  discipline. 
Moreover,  the  court  found  that  expungement  was  an  appropriate  remedy  unless 
only  iruidequacy  of  written  statement  was  failure  to  give  specific  reason  for 
imposing  particular  sanction.  Following  the  court's  decision  on  the  merits,  the 
litigation  proceed  with  a  determination  of  the  appropriate  members  of  the  class 
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action  and  individual  deirrminations  as  to  the  applicability  of  the  court's  order 
to  each  member  of  the  class.  The  vast  majority  of  questions  concerning  the 
applicability  of  the  court's  order  to  members  of  the  plaintiff's  class  as  well  as  the 
individual  relief  to  be  awarded  each  member  of  the  plaintiff^s  class  were  resolved 
by  extensive  negotiations  and  ultimate  agreement  by  the  parties.  Intervention  by 
the  district  court  was  necessary  to  resolve  only  a  very  small  matiber  of  individual 
class  members'  claims. 

The  case  was  tried  in  the  United  States  District  Court  for  the  Southern  District 
of  Iowa  before  the  Honorable  Donald  E.  O'Brien  (now  a  setuor  judge).  I 
represented  the  plaintiff  and  John  M.  Parmeter,  then  Assistant  Attorney  General, 
Regents  <4  Human  Services,  Second  Floor,  Hoover  State  Office  Building,  Des 
Moines,  Iowa  50319;  515/281-8330  represented  the  defendant.  Mr.  Parmeter  is 
now  general  counsel  for  the  Sisters  of  Mercy  Health  Corporation,  4500  Westovm 
Parkway.  West  Des  Moines,  Iowa  50266;  515/224-3278.  I  represented  the 
plaintiffs'  class  from  1979  to  1986. 

8)  Ruhardson  v.  Qfiik  Trip  Corp..  591  F.  Supp.  1151  (S.D.  Iowa  1984). 
In  this  disparate  impaa  Title  VII  action  under  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  §  2000e  et  seq.  I  represented  Alvin  J.  Richardson,  an  African-American 
male  who  suffered  from  the  skin  disease  pseudofolliculitisbarbae  (PFB).  The  only 
known  treatment  for  PFB  is  to  allow  the  growing  of  a  beard  at  least  one-quarter 
inch  in  length.  Quik  Dip  Corporation,  a  Midwest  regional  corporation  operating 
convenience  stores  in  a  number  of  nudwestem  states,  maintained  a  no-beard 
policy  for  its  employees.  PFB  is  an  immutable  condition  that,  with  few 
exceptions,  afflicts  only  black  males.  It  can  cause  painfid  papules  and  pustules 
and  in  severe  cases  abscesses  causing  scarring,  hyperpigmentation  and 
disfigurement.  Judge  Stuart  held  that  Quik  Trip's  no-beard  policy  violated  Title 
Vll  because  it  had  a  disparate  impact  on  black  males.  Judge  Stuart  also  held  that 
Quik  Trip,  despite  its  extensive  opinion  survey  evidence  -  which  was  vigorously 
challenged  by  plaintiffs  expert  testimony  at  trial,  failed  to  establish  that  Quik 
Trip's  no-beard  policy  was  justified  by  business  necessity.  I  was  particularly 
pleased  with  this  decision  because  at  the  time  I  undertook  the  representation  of 
Mr.  Richardson,  both  the  United  States  Court  of  Appeals  for  the  Third  and  Fourth 
Circuits  had  rejected  similar  arguments. 

The  case  was  tried  in  the  United  States  District  Court  for  the  Southern  District 
of  Iowa  before  the  Honorable  William  C.  Stuart  (now  retired).  I  represented  the 
plaintiff.  Jon  P.  Sullivan  of  Dickinson,  Throckmorton.  Parker.  Mannheimer  <6 
Raife.  P.C..  699  Walnut  Street.  Suite  1600.  Des  Moines.  Iowa  50309-3986; 
515/244-2600  and  Thomas  D.  Robertson  of  Nichols,  Wolfe.  Stamper.  Nally  & 
Fallis.  Old  Gty  Hall  Bldg..  124  East  Fourth  Street.  Suite  400,  Tulsa,  Oklahoma 
74103;  918/584-5182  appeared  on  behalf  of  the  defendant.  I  represented  Mr. 
Richardson  from  1981  to  1984. 
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9)  Fitzgerald  v.  Green  Valley  Area  Educ.  Agency.  589  F.  Supp.  1130  (S.D. 
Iowa  1984).  In  this  litigation,  1  way  asked  by  the  Legal  Services  Corporation  of 
Iowa  to  be  lead  trial  counsel  on  behalf  of  Scott  Fitzgerald,  a  physically  disabled 
individual  with  epilepsy,  dyslexia  and  cerebral  palsy  with  leftside  hemiplegia,  in 
an  action  against  Green  Valley  Area  Education  Agency  ("Green  Valley')  for 
discriminatority  refiising  to  hire  Fitzgerald  for  a  teaching  position  because  of  his 
physical  disabilities.  The  court  held  that  because  Green  Valley  received  federal 
financial  assistance  under  the  Education  of  the  Handicapped  Act,  20  U.S.C.  § 
1400  et  seq.,  Green  Valley's  duty  to  take  affirmative  steps  to  accommodate 
persons  with  disability  was  greater  and  should  be  analyzed  in  terms  of  the  more 
significant  duty  of  affirmative  action  placed  on  recipients  of  funds  under  the 
Education  of  the  Handicapped  Act  rather  than  the  lesser  duty  imposed  by  §  504 
of  the  Rehabilitation  Act  of  1973,  29  U.S.C.  §  794.  The  court  concluded  that 
Green  Valley  violated  the  Rehabilitation  Act  of  1973  by  failing  to  consider 
alternatives  that  would  have  eliminated  the  bus  driving  requirement  for  applicants 
after  preliminary  discussions  revealed  Fitzgerald's  physical  disability  would 
prevent  him  from  obtaining  a  bus  driver's  permit.  Recognizing  a  split  in 
authority,  the  court  held  that  Fitzgerald  was  entitled  to  damages  for  mental 
anguish.  The  court  also  awarded  damages  for  loss  of  earnings  and  reasonable 
attorney  fees. 

The  case  was  tried  in  the  United  States  District  Court  for  the  Southern  District 
of  Iowa  before  The  Honorable  William  C.  Stuart  (now  retired).  1  was  lead  trial 
counsel  for  the  plaintiff  and  was  assisted  by  co-counsel  Kathleen  Keest,  formerly 
of  the  Legal  Services  Corporation  of  Iowa,  currently  a  staff  attorney  with  the 
National  Consumer  Law  Center,  11  Beacon  Street,  Boston  MA  02108;  617/523- 
8010.  Mark  L.  Tripp  of  Bradshaw,  Fowler.  Proctor  &  Fairgrave,  P.C,  801 
Grand  Avenue,  Suite  3700,  Des  Moines,  Iowa  50309-2727;  515/243-4191 
appeared  on  behalf  of  the  defendant.  I  represented  Mr.  Fitzgerald  from  1983  to 
1984. 

10)  Oscar  Mayer  &  Co.  v.  Evans.  441  U.S.  750  (1979).  I  represented  the 
plaintiff.  Joseph  W.  Evans,  in  this  age  discrimiruxtion  action  arising  under  the  Age 
Discrimination  in  Employment  Act  of  1967.  29  U.S.  C.  §  621  et  seg.  The  United 
States  Supreme  Court  held  that  §  14(b)  of  the  ADEA.  though  requiring  a 
complainaru  to  commence  state  proceedings,  does  not  require  the  commencement 
of  those  proceedings  within  the  time  period  allotted  by  state  law  in  order  to 
preserve  the  federal  right  of  action  under  the  ADEA.  At  the  time  this  case  was 
decided,  a  significant  percentage  of  federal  plaintiffs'  ADEA  claims  had  been 
dismissed  by  the  lower  courts  for  failure  to  comply  with  various  procedural 
intricacies.  This  decision  sigiuficantty  removed  a  major  procedural  barrier  to 
victims  ofunlawftd  age  discrimination  and  provided  greater  access  to  the  federal 
courts  under  the  ADEA. 
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The  case  was  tried  in  the  United  States  District  Court  for  the  Southern  District 
of  Iowa  before  the  Honorable  William  C.  Stuart  (now  retired).  James  W. 
Gladden.  Jr.  of  Mayor.  Brown  <t  Plan,  190  S  LaSalle  St.,  Chicago.  IL  60603- 
3441;  312/782-0600  represented  Oscar  Mayer.  1  represented  Joseph  Evans. 
Allan  A.  Ryan.  Jr.  of  the  Solicitor  General's  Office  argued  on  behalf  of  the 
United  States  as  amicus  curiae,  and  supported  the  position  of  Mr.  Evans.  I 
represented  Mr.  Evans  from  1977  to  1980. 

19.  Legal  Activities:  Describe  the  most  signlflcant  legal  activities  you  have  pursued, 
including  signiflcant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

1)  Negotiating  consent  decrees.  I  have  negotiated  numerous  consent  decrees  in 
federal  civil  litigation  in  a  wide  variety  of  civil  rights,  constitutional  and  employment 
discrimination  litigation.  The  consent  decree  most  often  followed  success/id  preliminary 
litigation  against  the  defendants  such  as  class  certification  and/or  obtaining  a  temporary 
restraining  order  or  preliminary  injunction.  Examples  would  include:  a  comprehensive 
county  jail  unconstitutional  conditions  lawsuit  (Scott  County);  prisoner  rights  litigation 
(State  of  Iowa);  state  employees'  First  Amendment  rights  to  wear  political  buttons  (State 
of  Iowa);  commercial  vendors  First  Amendment  commercial  speech  rights  to  distribute 
literature  about  products  and  services  on  ISU  campus  (State  of  Iowa);  First  Amendment 
constitutional  challenge  to  state  charitable  solicitation  statute  (State  of  Iowa);  First 
Amendment  rights  of  artists  to  have  juried  artwork  remain  on  display  at  Iowa  State  Fair 
after  Fair  officials  took  down  artworic  in  response  to  limited  citizen  complaints  regarding 
the  content  of  the  artwork  (State  Fair  Board);  right  of  citizens  to  be  free  from  First 
Amendment  Establish  Clause  violation  arising  out  of  school  district  assisting  the  Gideons 
International  in  the  distribution  of  bibles  to  sixth  grade  students  (Gideons  International 
and  Adel-DeSoto  School  District);  right  of  female  employees  under  Title  VII  to  be  free 
from  disparate  impact  arising  from  discharge  pursua/u  to  non-fraternization  policy  (major 
national  employer). 

2)  Representation  of  clients  before  state  and  federal  administrative  agencies. 

Throughout  my  private  practice  experience,  I  represented  clients  before  the  federal  Equal 
Employment  Opportunity  Commission,  Iowa  Civil  Rights  Commission  and  numerous  local 
anti-discrimination  agencies. 

3)  Multi-state  business  litigation.  I  was  lead  counsel  for  a  local  Des  Moines 
specialty  food  distributor  w/w  had  been  sued  in  state  courts  in  Illinois.  Kansas  and 
Colorado  by  its  major  competitor,  a  multi-national  corporation.  The  suits  alleged 
intentional  interference  with  prospective  business  advantage,  fraud  and  numerous  other 
tort  theories  arising  out  of  hiring  a  significant  number  of  competitors'  sales  force  and 
obtaining  competitors '  customers.  The  litigation  seriously  threatened  the  ongoing  vitality 

28 


740 


of  the  specialty  food  distributor.  The  litigation  was  successfully  settled  on  the  opening 
day  of  trial  in  the  first  case  to  reach  trial.  The  settlement  successfully  resolved  all 
pending  litigation. 

4)  Anti-trust  litigation.  I  was  lead  counsel  for  two  former  employees  of  a  major 
Tuuional  paint  manufacturer  and  distributor  who  weru  into  competitionwith  their  former 
employer  in  the  automotive  qfier  market  (body  shop)  paint  supply  business.  The  litigation 
involved  allegations  that  the  defendant  engaged  in  predatory  below  cost  pricing  and 
utilized  a  specially  trained  sales  force  in  an  attempt  to  impermissibly  drive  the  two  former 
employees  out  of  business.  The  plaintiffs  obtained  an  advantageous  settlement  shortly 
before  trial. 

5)  Employment  law  reviews.  During  the  last  several  years  of  my  private  practice, 
a  significant  amount  of  my  time  was  spent  conducting  comprehensive  employment  law 
reviews  for  a  wide  range  of  employers,  private  and  public,  not-for-profit  and  for-profit, 
small,  midsize  and  large.  Tlus  frequently  included  a  comprehensive  revision  of  employee 
personnel  policies  and  procedures  including  the  redrafting  of  employee  handbooks.  The 
primary  emphasis  of  the  employment  lew  review  was  on  compliance  with  a  plethora  of 
state  md  federal  legislation  including  the  Iowa  Civil  Rights  Act,  Iowa  Code  chapter  601 A 
(1991);  Title  VII  of  the  Ovil  Rights  Aa  of  1964,  42  U.S.C.  §  2000e  et  seq.;  Age 
Discrimination  in  Employment  Aa  of  1967,  29  U.S.C.  §  621.  et  seq.;  the  Equal  Pay  Aa 
of  1963.  29  U.S.C.  §  206;  the  Fair  Labor  Standards  Aa  of  1938.  29  U.S.C.  §  201.  et 
seq.;  the  Rehabilitation  Aa  of  1973,  §  504.  29  U.S.C.  §  794;  the  Iowa  Ovil  Rights  Aa 
and  common  law  principles  relating  to  wrongful  discharge.  Additionally,  employee 
policies  were  carefully  scrutinized  to  determine  whether  or  not  they  had  an  adverse 
impact  on  protected  class  members  under  state  and  federal  civil  rights  legislation.  This 
also  frequently  included  drafting,  implementing  and  monitoring  affirmative  action  plans. 
I  would  estimate  that  I  conducted  over  fifty  such  employment  law  reviews. 


n.  FINANCIAL  DATA  AND  CONFUCT  OF  INTEREST  (PUBUQ 

1.  List  sources,  amounts  and  dates  of  ail  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

Upon  my  appointment  to  my  current  position  as  a  United  States  magistrate  judge.  I 
eruered  into  a  five  year  buy-out  agreement  with  my  former  law  firm.  This  agreement  has 
been  fully  disclosed  on  my  Financial  Disclosure  Reports  required  by  the  Ethics  Reform 
Aa  of  1989  which  I  previously  filed  on  March  12.  1992;  May  11.  1993  and  May  10, 
1994.   Pursuant  to  The  Ethics  Reform  Aa  of  1989,  Public  Law  101-194,  November  30, 
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1989  (5  U.S.C.A.  App.  6,  W01-U2),  I  am  required  to  file  a  Financial  Disclosure 
Report  within  five  days  of  my  nomination.  On  June  24,  1994,  in  compliance  with  that 
requirement,  I  sent  a  new  Financial  Disclosure  Statement  to  the  Committee  on  Financial 
Disclosure.    This  Financial  Disclosure  Statement  is  attached  as  Addendum  'B'. 

2.  Explain  hoiv  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present  potential 
conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

Members  of  my  fiyrmer  firm  seldom  appear  in  the  United  States  District  Court  for  the 
Northern  District  of  Iowa  and  very,  very  infrequently  in  the  Western  Division  of  the 
Northern  District.  However,  in  the  unlikely  evera  that  members  of  the  firm  would 
appear,  I  would  recuse  myself  from  participation  in  those  matters. 

Any  potential  conflict  of  interest  will  be  resolved,  as  they  have  been  in  my  position  as  a 
United  States  magistrate  Judge,  consistent  with  the  Code  ofConduafor  United  States 
Judges. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  Firumcial  Disclosure  Statement  to  the  Committee  on  Financial  Disclosure  attached 
as  Addendum  "B". 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  financial  net  worth  statement  attached  as  Addendum  'C. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  K  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No. 
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in.   GENERAL  (PUBUQ 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

Throughout  my  professional  career.  I  have  demonstrated  my  commitment  to  serving  the 
disadvantaged  through  my  efforts  as  a  lawyer  in  private  practice,  during  my  years  of 
service  to  the  Iowa  Gvil  Liberties  Union  (ICLU),  as  apart-time  law  professor,  through 
public  service  in  professional  legal  organizations  and  non-profit  organizations  committed 
to  serving  the  disadvantaged. 

From  my  first  month  in  law  school  in  1972  until  1989, 1  was  affiliated  with  the  Iowa  Gvil 
Liberties  Union,  first  as  a  volunteer  law  student,  then  as  staff' counsel,  legal  director  and 
general  counsel.  In  these  capacities,  I  had  the  privilege  of  litigating,  primarily  in  federal 
court,  many  complex  and  cutting-edge  constitutional  issues  relating  to  equal  justice  under 
law.  During  my  more  than  seventeen  year  cffiUation  with  the  ICLU  I  would  estimate  1 
expended  at  least  500  hours  per  year,  most  on  a  pro-bono  basis.  From  1982  through 
1984,  1  expended  more  than  1,800  hours  on  ICLU  matters,  the  vast  majority  on  a  pro 
bono  basis. 

In  my  private  practice,  most  of  my  time  was  spent  representing  disadvantaged  individuals 
in  civil  rights,  constitutional,  employment  discrimination  and  wrongful  discharge 
litigation.  Additionally,  I  devoted  a  substantial  number  of  hours  each  year  (at  least  200) 
to  the  representation  of  indigent  clients  in  pro  bono  matters. 

As  a  part-time  law  professor  since  1981, 1  have  attempted  to  instill  a  commitment  to  pro 
borw  work  in  the  students  who  have  taken  my  classes.  This  has  been  accomplished 
through  anecdotal  discussion  of  the  value  of  pro  bono  woiic,  utilizing  teaching  materials 
involving  civil  rights  cases,  and  the  discussion  of  ethical  considerations  2-26,  27,  28,  29, 
30  and  31  of  the  Iowa  Code  of  Professional  Responsibility  for  Lawyers  relating  to  the 
Financial  Ability  to  Employ  Counsel-  Persons  Not  Able  to  Pay  Reasotipble  Fees. 

1  frequently  served  on  a  pro  boru)  basis  as  a  trainer/instructor  for  the  Legal  Services 
Corporation  of  Iowa  in  training  not  only  their  stcff  lawyers  but  private  practitioners  who 
would  take  Legal  Services  referrals.  This  included  training  seminars  in  Des  Moines, 
Newton,  Cedar  Rapids  and  Waterloo  on  basic  federal  litigation,  civil  rights  and 
employment  discrimination  litigation. 

Over  the  years  1  have  been  an  active  member  of  the  following  committees  and 
organizations  that  I  believe  have  an  impact  on  serving  the  disadvantaged:  Member, 
Study  Committee  on  Women  and  Minorities'  Involvemeru  in  Bar  Association  and  Judicial 
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System  of  Iowa,  Iowa  State  Bar  Association  (1987-89);  Member,  Committee  on  Legal 
Aid,  Iowa  State  Bar  Association  (1985-88);  Memoer.  Pro  Bono  Committee.  Polk  County 
Bar  Association  (1985-87);  Member.  Board  of  Trustees.  Legal  Aid  Society  of  Polk 
County.  Des  Moines,  Iowa.  1978-83;  President,  Board  of  Trustees,  Legal  Aid  Society  of 
Polk  County,  Des  Moines.  Iowa,  1980-81;  Board  of  Governors,  Association  of  Trial 
Lawyers  of  Iowa  (1988-91);  Board  of  Direaors.  American  Civil  Liberties  Union 
(1987-89).  I  am  not  in  a  position  to  estimate  the  amount  of  time  expended  in  these 
activities  other  than  to  indicate  it  has  been  very  substantial. 

2.  TTie  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
tliat  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  unplementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  have  you  done 
to  try  to  change  these  policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  begmning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

There  was  no  selection  commission.  On  February  5,  1993,  I  forwarded  a  letter  to 
Senator  Harlan  (whom  I  did  not  know  personally)  expressing  my  imerest  in  the  vacancy 
created  by  Judge  Donald  E.  O'Brien  who  had  taken  senior  status  in  December  1992. 
During  the  latter  part  of  February  1993,  I  received  a  formal  application  from  Senator 
Harkin  's  office  which  I  completed  and  submitted  to  Senator  Harkin.  In  April  1993, 1  was 
interviewed  by  Senator  Harkin  personally  for  the  position.  In  May  1993,  Senator  Harkin 
forwarded  my  name  as  well  as  three  others  to  the  White  House  for  consideration.  In 
March  1994, 1  was  interviewed  by  several  Department  of  Justice  lawyers  in  Washington, 
D.  C.  On  April  26, 1994.  Senator  Harkin  informed  me  that  I  had  been  selected  to  fill  the 
vacancy  in  the  Northern  District  of  Iowa.  Both  the  FBI  background  investigation  and  the 
ABA  evaluation  were  commenced  in  early  May  1994.  On  June  21, 1994. 1  was  informed 
by  a  White  House  representative  that  the  President  had  nominated  me  to  fill  the  Northern 
District  of  Iowa  position. 
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4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  speciflc  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 

^    classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

The  controversy  concerning  the  role  of  the  federal  judiciary  within  the  federal 
government,  and  within  society  generally,  is  not  a  new  one.  Indeed,  criticism  of  the 
federal  judiciary  for  'judicial  activism'  is  nearly  as  old  as  the  federal  judiciary  itself. 
This  country's  fourth  chief  justice.  John  Marshall,  was  widely  criticized  for  judicial 
activism  as  a  result  of  his  opinions  in  Marbury  v.  Madison.  5  U.S.  (1  Cranch)  137 
(1803)  and  McCuttoch  v.  Maryland.  17  U.S.  (4  Wheat)  316  (1819).  While  the 
continuing  debate  over  judicial  activism  is  not  a  new  one.  it  is  a  very  important  one. 
Robust  discussion  of  the  role  of  the  federal  judiciary  is  healthy  in  our  democracy  and 
should  be  encouraged. 
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//  is  undisputed  that  in  recent  decades  federal  courts  have  increasingly  become  involved 
in  a  wide  array  of  complex  cases  involving  expanding  rights  and  far  reaching  remedies. 
The  question  of  whether  federal  court  intervention  is  appropriate  or  excessive  can  only 
be  decided  after  a  careful  case  by  case  analysis  and  examination.  Thus,  broad 
generalizations,  concerning  the  characteristics  of  judicial  activism,  not  based  upon  a 
careful  case  by  case  analysis,  may  cor^tse  rather  than  clarify  the  national  debate  on  this 
issue. 

Whatever  the  contours  of  the  national  debate  on  judicial  activism  are,  federal  judges  must 
clearly  understand  that  they  may  not  contravene  legislative  judgments  based  upon  their 
own  personal  moral  perspective  or  personal  ideas  about  the  wisdom  of  legislative  policy. 
In  our  representative  democracy,  important  questions  of  policy  are  most  appropriately 
left  for  the  legislative  and  executive  branches  of  government.  Proper  deference  to 
legislative  intent  must  be  the  cornerstone  of  judicial  iraerpretation.  Faithful  adherence 
to  legislative  intent  and  to  judicial  precedent  ensure  thtu federal  courts  play  a  critical  and 
unique  role  in  interpreting  and  etrforcing  federal  statutory  and  constitutional  law  without 
usurping  or  undermining  the  legislative  or  executive  branches  of  government. 
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I   »s-:u  I 


'  FINANCIAL    DISCLOSURE    REPORT 
NOMINATION 


<5  U.S.4.A.  App.  4,  16l-)lJ> 


ttport 


1.  Ptrun  Itporting  (Lut  ium,  first,  aiddlt  Initial) 
BENNETT,    MARK  W. 

2.  Court  or  Organlutlon 
SOUTHERN  DISTRICT  OF  IOWA 

3.  Date  of  Report 

06/24/94 

4.  Title     (Art  cle  111   judges  indicate  activt  or 

ten  or  status;  Aagistrate  juogcs  inoicate 
Tul  -  or  part-time) 

U.S.    DISTRICT  COURT  JUDGE 
NORTHERN    DISTRICT    OF    IOWA 

5.  Report  Type  (check  appropriate  type) 
X    Hoaination.  Date  06/21/91 
Initial    Anrual    Final 

6.  Reporting  Period 
01/01/9J  -  06/24/W 

7.  Chaners  or  Office  Address 
123   EAST  WALNUT,    SUITE  407 
DES  MOINES,    IOWA      50309-2036 

8.  Cn  the  tiuis  of  the  infgmtion  contained  in  this  Deoort  and 
any  BOO  iicatioos^p»rt»inin«  thereto,   it  is,   lo  By  opinion, 
in  coip  lance  yith  appricaole  laws  and  re«u(atiof3. 

Revitwino  Officer                                                              Date 

p-                  IMPORTANT  NOTES:  Tte  instnicnons  accompanying  this  fonmnnst  be  followed.    Complete  all  pans, 
^''                cheddngtlie  NONE  box  for  each  sectjon  where  you  have  no  reportable  informatioa.    Sien  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only;  see  pp.  7.8  of  Instructions.) 

POSITION  N.^M-:   OF   ORGANIZ.ATION/rNTITY 

Z  NONE       (No  reportable  pesitiora) 


II.     AGREEMENTS.      (Reporting  indiwduai  only,  see  pp.  S-9  of  Instructions.) 

DATE  P.^TIES   AND  TERMS 


n 


NONE       (No  reportable  agreements) 

01/10/92    Partnership  Withiirawal  .^^crreeinent .   See  Sec.  VIII  for  ac(31  info. 


in.     NON-INVESTMENT  INCOME      (Reporting  individual  and  spouse;  see  pp.  9-n  of  Instructions.) 


DATE  SOURCE  AND   TYPE 

NONE       (No  reportable  non-invtstaent  ineaae) 


GROSS    INCOME 
(yeuri,  net  IpBUU'lT 


1993 


10/26/93 
USl 


Income  from  prior  law  fira  partnership 
Income   from  e(3ucational   seminar 


199? 


-1994 


Income  from  teaching  at  Drake  Univ.  Law  School 
Spouse's  income  from  freelance  e(3itorial  work 
Income  from  prior  law  firm  partnership 


5 

19547.00 

S 

675.00 

S 

1650.00 

$ 

5800.00 

$_ 

9387.00 
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7IH3UIC1M.   DISCLOSURE  REPORT 


Mama  of  Person  Riportins 
BENNETT,    MARK   W. 


III.   NON-INVBSTMZNT  INCOME     (Cont'd.) 

Dj^TE  SOURCE  AND  TYPE 


Dace  of  Report 
06/24/94 


GROSS  INCOME 


06/13/94    Income  from  educational  seninar 


1994    Spouse's  income  from  freelance  editorial  work 


435.00 


5000.00 
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TUaSClXL  DISCLOSURE  REPORT 


Hh»  of  Ptrson  Report  (ng 

BENNETT,  MARK  W. 


OKt  Of  ((port 
06/24/94 


rV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment 

(Includes  iliose  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)*  and  *(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  cliiJdren,  respectively.  See  pp.  12-14  of  Instructions.) 
SODRCE  DESCRIPTIOh? 


Q 


NONE       (Ho  such  reportable  reiaBurscnencs  or  gifts) 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  diildren;  use  the  parentheticals  "(S)'  and  "(DC)"  to 

indicate  other  zifis  received  by  spouse  and  dependent  children,  respectively.  See  pp.  IS- 16  of  Instrucdons.) 
SOURCS  DESCRIPTION  VALtTE 


NONE       (Mo  such  reportable  gifts) 


VI.  LIABILITIES.  (Includes  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  liability  of  reportiM 
mdividual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  16-17  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE   CODE* 


Q 


NONE       (Ho  reportabte  liabilities) 


■It;  •  VALUE  OSES: 


i :  Slo?«8,°:,i?M,ooo    § :  nJ4?83,--'i?;888.ooo  >;i;i?4°?J«,l]?&iii?8oo, 


N  •  noo.ooi  ts  szso.ooo 


i 
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FIHANCIM.  DISCLOSURE   REPORT 


I4ae  of  Person  Reporting 
BENNETT,    MARK   W. 


Dote  of  Report 
06/24/94 


VII.  Page  1  LWESTMENTS  and  TRUSTS  -  income,  value,  transactions 

and  dependenc  childres;  See  pp.  18-26  of  Instructions.) 


(Includes  those  of  spouse 


Oescripticn'of  Assets 
(incluelng  tnjst  assets) 

Indicate  tihere  jBolicable,  ojner.of 
the  asset  ty. using  tne^pafenttietical 
"(J);  Tor.iunt  obnershTp  of  report- 
ing indivicsjt  «rw  spouse,  "(S)°  for 
separate  oijrersnip  by  spouse,  'CDC)" 
for  ownersnip  :y  cepenoent  child. 

Place  'W  after  each, asset 
exeopt  trca  prior  disclosure. 

Income 
during 
repotting 
period 

Cross  valije 
at  end  or 
reoorting 
period 

0. 
Transactions  during  reporting  period 

(1) 

(2) 

aiv., 

rent  4r 

int.) 

n) 

Value, 
f^) 

C2) 

Value 
Methods 

(0-W) 

buy^,  sell, 

■erger; 

If  not  eaeopt  froB  disclosure             | 

""SaT 

C3) 

Value2 

■dm 

(4)             j^j^  i"  of" 
Saini            buver/jelter 
Code              (if  private 
(A-H)t           transaction) 

NONE       CNo  reportable 
incaoe,  assets,  or 
transactions) 

1        IRA 

c 

Oiv 

T 

2       CS)    IRA 

a 

Civ 

T 

3       SE?   IRA 

A 

Div 

U 

4      (J)  CkB  Ac::;  fidelity, 
Boston,  KA   ■ 

B 

Biv 

T 

5      Personal  ecr:.-  Shearson 

Lehman  3rcs.;  3es  Meines,    Iowa 

A 

Int 

7 

6      (J)  Kutual  f-jic;  Ficelity 
equity  Ineane  il 

C 

Oiv 

T 

7      (J)  Mutual  rmi;  fidelity 
Internal' 1  Crew:n 

A 

Biv 

U 

6      Reinsurane?  Acrs-aent;   Is: 
Colony  L-.re  Trsx-ance  Co. 

D 

Int 

w 

9      Law  Finn  Partnership  Interest; 
Des  Moines,   Icwa 

£ 

* 

u 

1 

10     limited  Partnership;   100  Court 
Ave  Ass'n;  Des  Noines,   loua 

A 

None 

w 

11     Lipited  Partnersiiip* 

Riverfront  Ass'n;  Oes  Hoines,   Iowa 

A 

lone 

J 

w 

12    Limited  Partnership-Shearson 
Senior  Income  fwa 

A 

Kora 

« 

13    Limited  Partnership-Shearson 
Coast  Savinss 

A 

KOTK 

u 

14     Limited  Partnership-Carlyle 
Real  Estate 

A 

lone 

w 

15     Thrift  Savings  Plan  Aceouit 

B 

Biv 

T 

16 

17 

*    Guaranteed    Payment 

'  lSS??if!'!!i^«Ji    f31j?88i°Jo^l!8.ooo-  Sl4?B,Vii?8?ooo     E^s??i 

oi'ti^njcooo     S3lf?lh2t]?fl«8?000   ^ 

=  rfircSf?^ito3)    il31l4?88i°to'l!6o.ooo   gJ&?ffli'?.n?;888,ooo^?i"?{.S''s!:88«°8&,     «'<».«<»"«''<«« 

^  «irc?T*g,^-  ssgpisfie         jssjj'-'.?"*' -"rrgissRa    .:  :.  - ,  '■^^*^!^'  ■• . 

750 


FIMAMCIAL  DISCLOSURE  REPORT 


Niat  of  Parson  Rtporting 
BENNETT,    MARK   W. 


Oit*  of  Bcport 
06/24/94 


Vm.  ADDITIONAL  INFORiMATION  or  EXPLANATIONS.  (Indicate  pan  of  Report.) 

Tn  Part  II.  the  terms  of  the  BBSN  Partnership  Withdrawal  Aoreeaent  are  as 

follows.   Mark  W.  Bennett.  Leslie  Babich  and  Don  Nickerson  signed  an  agreement 
dated  01/10/92.  which  provided  for  payment  of  SIO.000.00  on  January  1.  1992.  a 

payment  cf  $63.000.00  paid  in  60  consecutive  monthly  installments  at  an 

interest  rate  of  5.5%  simple  interesr  with  no  interest  to  accrue  and  no 

payment  due  until  Julv  1.  1992.   The  first  520,000.00  of  payments  shall  be  a 
return  of  mv  capital  account.   I  an  also  entirled  ~o  receive  tan  percent  of 
fees  received  on  designated  cases  which  I  performed  substantial  work  on  prior 
to  leaving  the  firm. 


Shortly  before  Don  Nickerson  was  appointed  United  States  Attorney  for  the 
Southern  District  of  Iowa.  I  executed  an  amendmem:  to  the  partnership 


withdrawal  acraement.  on  November  30,  1993.  which  deleted  Don  Nickerson  from 
the  agreement  and  substituted  Edward  N.  McConnell  and  Anthonv  ?.  Renzo  as 


partners  of  the  law  firm  of  Babich,  Nickerson,  McConnell  &  I^enzc  ro  the  terms 
of  the  original  partnership  withdrawal  agreement. 


In  Part  VII.  the  address  for  mv  11^  is  Shearson  Lehman  Bros..  Inc.,  400  Locust 
Street.  Suite  740,  Pes  Moines,  Iowa.   The  address  for  mv  soouse's  IRA  is 


Fidelity  Investments,  Oakbrook  Regencv  Towers,  1415  West  22nd  Street,  Suite 
100,  Oakbrook.  Illinois  60524. 
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FIjaMCiaL  DISCLOSDRE  REPORT 


nmm  of  Mnen  lipartina 
BENNETT,   MARK  W. 


Oiti  ef  Itporc 
06/24/94 


IX.  CERTinCATION. 

In  ccaoliance  with  the  provisions  of  28  U.S.C.   4=5  and  of  Advisory  Opinion 
No.  i"  of  the   .Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  ay 
knowledge  a-  zhe   time  after  reasonable  inquiry,  I  did  not  perfora  any 
adjudicatory  function  in  any  litigation  diaring  the  period  covered  by  this  report 
in  which  I,'av  SDouse,  or  my  minor  or  deoendent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

T  certify  that  all  the  information  given  eibove  (including  information 
pertaining  to  ay  soouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and'coaolete'to  the  best  of  ay  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  furrier  certifv  that  earned  income  from  outside  employment  and  honoraria 
and  the  accsntance  of  gifts  wiich  have  ae&n   rspcrtac  are  in  ccaplianca  with  the 
provisicr.s  cf  5  U.S.C. A.  app.  7,   =01  et.  sec.,  5  U.S.C.   73=3  and  Judicial 
Conference  reculazions. 

Signat^^e  AV^  (J .  (^U8a,-^ Date   ^/^W/?^ 

NOTE:    PS'i   INTr/IDUAL  WED  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR_r.AILS  TO  FILE 
THIS  REPORT  HAY  3E  SUBJECT  TO  CIYTL  AHC  CRIMINAL  SANCTIONS  (5  u.S.C.A.  .A?P.  6, 
104,  ?J(D   IS  V.S.C.   1001.) 
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QUESTIONWAIRE  FOR  JUDICIAL  MOMINEES 
(Parts  I,  II  and  III) 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  fomer  names  used.) 

Denny  Chin 

My  Chinese  name  is  Check  Kong  Chin. 

When  I  was  younger,  I  occasionally  used  Denny  Check  Chin. 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

office:    Vladeck,  Waldman,  Elias  &  Engelhard,  P.C. 
1501  Broadway,  Suite  800 
New  York,  New  York  10036 

home:      20  Cheever  Place 
Apt.  1 
Brooklyn,  New  York   11231 

3.  Date  and  place  of  birth. 

April  13,  1954;  Hong  Kong. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Married. 

Kathy  Hirata  Chin  (maiden  name:  Hirata) 

Attorney 

Cadwalader,  Wickersham  &  Taft 

100  Maiden  Lane 

New  York,  New  York   10038 

5.  Education;  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates 
degrees  were  granted. 

Princeton  University 

attended  from  9/71  to  6/75 

B.A.  received  1975,  magna  cum  laude 

Fordham  University  School  of  Law 
attended  from  8/75  to  5/78 
J.D.  received  5/78 
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Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

1.  6/75-2/76  McGraw-Hill  Pub.  Co..  New  York,  NY 

Part-time  &  summer  worker 

2.  6/77-8/77   White  &  Case.  New  York,  NY 

Summer  Associate 

3.  10/77-6/78  Estroff.  Frankel  &  Waldman.  New  York,  NY 

Law  Clerk  (Part-time) 

4.  9/78-9/80   United  States  District  Court. 

Southern  District  of  New  York 

Law  Clerk  to  Hon.  Henry  F.  Werker, 
United  States  District  Judge 

I  also  served  as  a  student  law  clerk  to 
Judge  Werker  in  the  summer  of  1976 

5.  9/80-9/82   Davis  Polk  &  Wardwell.  New  York,  NY 

Associate 

6.  11/82-3/86  United  States  Attorney's  Office. 

Southern  District  of  New  York 

Assistant  United  States  Attorney 

7.  4/86-8/90   Campbell.  Patrick  &  Chin.  New  York,  NY 

Partner 

8.  10/90-      Vladeck.  Waldman.  Elias  &  Engelhard.  P.C, 
present     New  York,  NY 

Counsel  (10/90  to  8/91)  and  partner  (8/91  to 
present) 

During  the  time  I  was  counsel  to  the  firm 
(10/90  to  8/91),  I  also  maintained  my  own 
practice  part-time. 


-  2  - 
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9.   8/86-      Fordham  Law  School .  New  York,  NY 
present 

Adjunct  Associate  Professor,  Legal  Writing 

Directorships  (unpaid) 

Asian  American  Bar  Association  of  New  York:  President, 
January  1992  to  January  1994;  continuing  as  member  of  Board  of 
Directors  to  present. 

Brooklyn  Center  for  the  Urban  Environment  (formerly  known 
as  the  Prospect  Park  Environmental  Center) :  Member  of  the 
Board  of  Directors  from  approximately  1988  to  1991. 

Care  for  the  Homeless:  Member  of  the  Board  of  Directors 
from  1993  to  present. 

Clinton  Housing  Association:  Member  of  the  Board  of 
Directors  for  approximately  two  years  in  late  1970's. 

Fordham  Law  Review  Alumni  Association:  Member  of  Board 
of  Directors  from  1993  to  present. 

Hartley  House:  Member  of  the  Board  of  Trustees  from 
approximately  1988  to  present. 

National  Employment  Lawyers  Association/NY:  Member  of 
the  Executive  Board  from  approximately  1988  through  1993. 

St.  Margaret's  House:  Member  of  Board  of  Directors  from 
approximately  the  fall  of  1990  through  the  fall  of  1991. 

Military  Service;  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

I  have  never  had  any  military  service. 


Honors  and  Awards ;  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Princeton:  B.A.  received  magna  cum  laude;  senior  thesis 
received  honorable  mention,  Miller-Schroeder  Memorial 
Prize. 

Fordham:   Dean's  List;  Member  and  Editor  of  Law  Review. 


-  3  - 
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Bar  Asaociations;  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Asian  American  Bar  Association  of  New  York  ("AABANY"): 
I  was  President  of  AABANY,  which  is  a  professional  membership 
organization  of  Asian  American  and  other  attorneys  concerned 
with  issues  affecting  the  Asian  American  community,  from 
January  1992  through  January  1994.  I  have  continued  as  a 
Member  of  the  Board  of  Directors  to  present.  AABANY  has 
sought  to  encourage  the  professional  growth  of  its  members  and 
also  to  serve  the  Asian  American  community  through  advocacy. 

Asian  American  Legal  Defense  and  Education  Fund 
("AALDEF") :  I  am  a  member  of  AALDEF,  which  is  a  civil  rights 
organization  concerned  with  issues  facing  Asian  Americans, 
including  civil  rights,  anti-Asian  violence,  voting  rights, 
and  immigrant  rights.  I  have  provided  legal  services  to 
AALDEF  on  a  pro  bono  basis,  including  writing  amicus  curiae 
briefs  in  three  different  cases. 

Association  of  the  Bar  of  the  Citv  of  New  York  (the  "City 
Bar"):  I  have  been  a  member  of  the  City  Bar's  Committee  on 
Minorities  in  the  Courts  from  the  fall  of  1993  to  the  present. 

Fordham  Law  Review  Alumni  Association;  I  have  been  a 
member  of  the  Board  of  Directors  of  the  Fordham  Law  Review 
Alumni  Association  from  1993  to  the  present. 

National  Employment  Lawyers  Association/NY  ("NELA"): 
NELA  is  an  association  of  lawyers  who  represent  plaintiffs  in 
employment  matters.  I  was  a  member  of  the  Executive  Board  of 
NELA  from  approximately  1988  through  1993.  I  have  been  active 
in  planning  and  running  NELA's  conferences,  which  are  held 
twice  a  year  for  members  and  other  practitioners. 

New  York  Countv  Lawyers  Association:  I  have  been  a 
member  of  this  association  since  approximately  1979. 
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10.  other  Memberships;  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

None  that  lobby.  Some  of  the  bar  associations  identified 
above  occasionally  urged  the  passage  of  certain  laws. 

The  only  other  organization  to  which  I  belong  is  the  Heights 
Casino,  which  is  a  tennis  and  squash  club  in  Brooklyn,  New 
York. 

11.  Court  Admission;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

New  York  State  2/5/79 

U.S.  District  Court  for  the 

Eastern  District  of  New  York     4/79 
U.S.  District  Court  for  the 

Southern  District  of  New  York     4/19/79 
U.S.  Court  of  Appeals  for 

the  Second  Circuit  7/8/82 

U.S.  Supreme  Court  1/22/91 

12.  Published  Writings;  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

"The  Americans  with  Disabilities  Act:  The  EEOC  Regulations," 
Chapter  17  of  Proceedings  of  New  York  University,  44th  Annual 
National  Conference  on  Labor  (1991) 

"Discrimination  Against  the  Handicapped:  The  Duty  of 
Reasonable  Accommodation,"  Chapter  14  of  Proceedings  of  New 
York  University,  42d  Annual  National  Conference  on  Labor 
(1989) 

"Comment,  Aliens'  Right  to  Work:  State  and  Federal 
Discrimination,"  45  Fordham  L.  Rev.  835  (1977) 
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13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Good.   December  23,  1993. 

14.  Judicial  Office;  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

None . 

15.  Citations;  If  you  are  or  have  been  a  judge,  provide;  (l) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  sunmary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 

16.  P\iblic  Office;  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 
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17.   Legal  Career; 

a.  Describe  cbronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  cleric; 

Yes. 

9/78  to  9/80   United  States  District  Court. 
Southern  District  of  New  York 
Foley  Square 
New  York,  NY   10007 
Law  Clerk  to  Hon.  Henry  F.  Werker, 
United  States  District  Judge. 

I  also  served  as  a  student  law  clerk  to 
Judge  Werker  in  the  summer  of  1976, 
after  my  first  year  of  law  school. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

During  the  time  that  I  was  Counsel  to  Vladeck, 
Waldman,  Elias  &  Engelhard,  P.C.  (10/90-8/91),  I 
also  maintained  my  own  practice  on  a  part-time 
basis,  at  1501  Broadway,  New  York,  NY   10036. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

9/80  to  9/82    Davis  Polk  &  Wardwell 
450  Lexington  Avenue 
New  York,  New  York   10017 

Associate  in  litigation  department, 
concentrating  in  securities,  banking  and 
general  commercial  matters. 
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11/82  to  3/86 


4/86  to  8/90 


United  States  Attorney's  Office 
Southern  District  of  New  York 
1  St.  Andrew's  Plaza 
New  York,  NY   10007 

Assistant  United  States  Attorney  in  Civil 
Division;  member  of  Tax,  Civil  Rights  and 
Environmental  Units;  responsibility  for  a  wide 
variety  of  civil  matters  involving  the  United 
States,  ranging  from  tax  to  civil  rights  to 
environmental  to  immigration  to  torts  to 
constitutional  matters,  as  well  as  some 
limited  experience  in  criminal  matters. 

Campbell.  Patrick  &  Chin 

61  Broadway 

New  York,  NY   10006 

Partner  in  general  practice  law  firm  started 
by  myself  and  two  colleagues  from  the  U.S. 
Attorney's  Office;  my  practice  consisted 
primarily  of  commercial  litigation  and 
employment  matters;  the  firm  also  handled 
immigration  and  corporate  matters.  Campbell, 
Patrick  &  Chin  dissolved  in  August  of  1990. 


10/90- 
present 


8/86- 
present 


Vladeck.  Waldman.  Elias  &  Engelhard.  P.C. 

1501  Broadway 

New  York,  NY   10036 

Counsel  (10/90  to  8/91)  and  Partner  (8/91  to 
present)  in  labor  and  employment  law  firm.  I 
have  specialized  in  employment  discrimination 
and  litigation. 

Fordham  Law  School 
140  West  62nd  Street 
New  York,  NY   10023 

I  have  taught  legal  writing  as  an  adjunct 
associate  professor  for  some  eight  years. 
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b.  1.    What  has  been  the  general  character  of  your 

law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

2.  Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

From  9/78  to  9/80,  I  was  a  Law  Clerk  to  Judge  Werker  in 
the  Southern  District  of  New  York. 

From  9/80  to  9/82,  when  I  was  associated  with  Davis  Polk 
&  Wardwell,  I  was  in  the  litigation  department, 
concentrating  in  securities,  banking  and  general 
commercial  matters.  Typical  clients  on  whose  matters  I 
worked  included  major  banks,  investment  banking  firms, 
and  Fortune  500  companies. 

From  11/82  to  3/86,  I  was  in  the  Civil  Division  of  the 
U.S.  Attorney's  Office  for  the  Southern  District  of  New 
York.  I  handled  a  wide  variety  of  civil  matters 
involving  the  United  States  and  federal  agencies;  I  was 
a  member  of  the  Tax,  Civil  Rights  and  Environmental 
Units.  I  had  some  limited  experience  in  criminal 
matters. 

From  4/86  to  8/90,  when  I  was  a  partner  at  Campbell, 
Patrick  &  Chin,  I  specialized  in  commercial  litigation 
and  employment  matters.  Typical  clients  included 
individuals  and  small  companies,  although  we  did  a 
limited  amount  of  work  for  larger  companies. 

From  10/90  to  date,  I  have  been  specializing  in 
employment  law  at  Vladeck,  Waldman,  Elias  &  Engelhard, 
P.C.,  representing  individuals  in  employment  matters, 
including  discrimination.  Typical  clients  have  included 
individuals  with  employment  problems.  During  this  time, 
I  also  handled  a  number  of  commercial  litigation  matters 
and  was  also  involved  in  some  litigation  matters  on 
behalf  of  union  clients. 

c.  1.    Did   you   appear   in   court    frequently, 

occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

Frequently  since  11/82. 
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What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
95% 

(b)  state  courts  of  record; 

4% 

(e)   other  courts. 

1%  in  arbitral  forums. 

What  percentage  of  your  litigation  was: 

(a)  civil; 

99% 

(b)  criminal. 
1% 

State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Approximately  19;  in  80%  I  was  chief  counsel; 
in  5%  I  was  sole  counsel;  in  15%  I  was 
associate  counsel. 

What  percentage  of  these  trials  was: 

(a)  jury; 

10% 

(b)  non-jury. 
90% 
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18*  Litigation;  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  ntimber  and  date  if 
unreported.  Give  a  capsule  s\immary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

The  ten  matters  are  listed  in  reverse  chronological  order: 

1.    Criado  v.  ITT  Corp..  8  I.E.R.  1267  (S.D.N.Y.  1993). 

Dates  of  representation:  from  approximately  mid-1992  to 
end  of  1993 

This  was  a  whistleblower  case  brought  by  a  former  pilot 
of  ITT  Corp.  who  was  fired  after  he  raised  certain  safety 
and  ethics  concerns.  After  a  five-day  trial,  the  jury 
returned  a  verdict  in  Criado's  favor  of  $250,0000, 
finding  that  ITT  had  expressly  limited  its  otherwise  at- 
will  right  to  discharge  Criado.  I  was  lead  counsel;  at 
trial,  I  presented  the  direct  testimony  of  the  plaintiff; 
examined  several  other  witnesses;  and  presented  the 
summation  to  the  jury.  The  case  was  significant  because 
the  employment  at  will  doctrine  in  New  York  State  has 
been  extremely  strong,  and  this  was  one  of  the  first 
employee  handbook  cases  in  New  York  resulting  in  a 
verdict  for  the  employee.  The  case  was  tried  in  May 
1993,  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  before  Hon.  Louis  J.  Freeh 
(now  FBI  Director) .  Judge  Freeh's  decision  denying  ITT's 
motion  to  set  aside  the  verdict  is  reported  at  8  I.E.R. 
1267  (S.D.N.Y.  1993).   Thereafter,  the  case  was  settled. 

Co-counsel:   John  A.  Beranbaum,  Esq. 

Vladeck,  Waldman,  Elias  &  Engelhard,  P.C. 
1501  Broadway,  New  York,  New  York   10036 
212-354-8330 
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Opposing  Counsel:   Thomas  G.  Rohback,  Esq. 

LeBoeuf  Lamb  Leiby  &  MacRae 

125  West  55th  Street,  NY,  NY   10019 

212-424-8000. 

In  re  Maxwell  Newspapers.  Inc.  d/b/a  Daily  News.  146  B.R. 
920  (Bankr.  Ct.  S.D.N.Y.),  rev ' d .  149  B.R.  (S.D.N.Y.), 
rev'd.  981  F.2d  85  (2d  Cir.  1992). 

Dates  of  representation:   fall  of  1992  to  early  1993. 

In  this  bankruptcy  case,  we  represented  New  York 
Typographical  Union  No.  6,  whose  members  had  lifetime 
employment  guarantees  that  the  purchaser  of  the  Daily 
News  refused  to  honor.  The  debtor  moved  to  reject  the 
lifetime  guarantees  under  Section  1113  of  the  Bankruptcy 
Code.  A  three-day  trial  on  the  motion  was  held  in  the 
United  States  Bankruptcy  Court  for  the  Southern  District 
of  New  York  (Hon.  Tina  L.  Brozman) ,  and  I  presented  the 
direct  and  re-direct  examinations  of  our  main  witness, 
the  president  of  the  union.  The  Bankruptcy  Court  granted 
the  debtor's  motion  and  rejected  the  lifetime  guarantees. 
146  B.R.  920  (Bankr.  Ct.  S.D.N.Y.  1992).  On  appeal,  the 
United  States  District  Court  for  the  Southern  District  of 
New  York  (Hon.  Thomas  McKenna)  reversed.  149  B.R. 
(S.D.N.Y.  1992).  The  debtor  then  appealed  to  the  United 
States  Court  of  Appeals  for  the  Second  Circuit,  which 
reversed  the  District  Court  and  affirmed  the  Bankruptcy 
Court,  although  it  required  the  debtor  to  keep  open  the 
last  offer  that  it  had  made  during  negotiations.  981 
F.2d  85  (2d  Cir.  1992).  Thereafter,  the  matter  was 
settled.  While  I  played  a  substantial  role  in  writing 
the  appeals  briefs,  I  did  not  argue  the  appeals.  The 
case  was  significant  because  it  was  a  high-profile  case 
involving  the  Daily  News  and  important  issues  of  law 
under  Section  1113  of  the  Bankruptcy  Code. 

Co-counsel:   Daniel  Engelstein,  Esq. 
James  Wasserman,  Esq. 

Vladeck,  Waldman,  Elias  &  Engelhard,  P.C. 
1501  Broadway,  New  York,  New  York   10036 
212-354-8330 

Opposing  counsel:   Marc  S.  Kirschner,  Esq. 

Willis  J.  Goldsmith,  Esq. 

Jones,  Day,  Reavis  &  Pogue 

599  Lexington  Avenue,  NY,  NY   10022 

212-326-3939, 

and 
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Howard  Seife,  Esq. 

Winston  &  Strawn 

175  Water  Street,  NY,  NY   10038 

212-269-2500. 

Malarkey  v.  Texaco  Inc..  794  F.  Supp.  1237  (S.D.N.Y, 
1992),  aff d.  983  F.2d  1204  {2d  Cir.  1993). 

Dates  of  representation:   summer  1990  to  early  1993. 

This  was  an  eight-day  jury  trial  in  an  age  discrimination 
and  retaliation  case  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York.  We  represented 
the  plaintiff,  Catherine  Malarkey,  a  secretary/ 
administrative  assistant  at  Texaco  who  had  been  denied 
promotions.  I  presented  the  direct  examination  of  the 
plaintiff,  cross-examined  approximately  eight  witnesses, 
and  did  the  summation.  The  jury  returned  a  verdict  in 
plaintiff's  favor  on  her  retaliation  claims  of  $65,000, 
which  was  doubled  because  of  the  jury's  finding  of 
willfulness  to  $130,000.  The  District  Court  (Mukasey, 
J.)  awarded  substantial  equitable  relief  to  plaintiff, 
and  awarded  attorneys'  fees  and  costs  to  my  firm  of 
$267,607.  The  case  was  significant  because  plaintiff  was 
able  to  prevail  after  some  ten  years  of  difficult  and 
hard-fought  litigation  (she  was  represented  by  other 
lawyers  in  eight  of  those  years) ,  in  a  case  that  was,  in 
the  District  Court's  words,  "defended  by  Texaco  to  the 
last  ditch  and  occasionally  beyond."  794  F.  Supp.  1237, 
1247  (S.D.N.Y.  1992),  aff 'd.  983  F.2d  1204  (2d  Cir. 
1993).  See  also  794  F.  Supp.  1248,  1251  (S.D.N.Y.  1992) 
(referring  to  Texaco's  "dilatory,  'scorched  earth' 
tactics"  and  Texaco's  "disproportionate  tenacity  .  .  . 
aimed  less  at  this  plaintiff  than  at  others  who  might  be 
tempted  to  pursue  a  similar  course,"  i.e. .  redress  for 
illegal  discrimination) . 

Co-counsel:   Ellen  Harnick,  Esq. 

c/o  Vladeck,  Waldman,  Elias  & 

Engelhard,  P.C. 
1501  Broadway,  NY,  NY   10036 
(212)  354-8330 

Opposing  counsel:   Paul  M.  Brown,  Esq. 

Whitman  &  Ransom 
200  Park  Avenue,  NY,  NY   10166 
212-351-3000 
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Ezold  V.  Wolf.  Block.  Schorr  &  Solis-Cohen.  7  58  F.  Supp. 
303  (E.D.  Pa.  1991),  rev'd  on  other  grounds.  983  F.2d  509 
(3d  Cir.  1992),  cert,  denied.  114  S.  Ct.  88  (1993). 

Dates  of  representation:  While  Vladeck,  Waldroan 
represented  the  plaintiff  from  approximately  1989  to  the 
present,  I  was  involved  only  from  late  1990  to  1992. 

This  was  a  highly-publicized  Title  VII  case  brought  by  a 
woman  who  was  passed  over  for  partnership  at  a  major 
Philadelphia  law  firm.  I  participated  in  the  case  on  the 
issue  of  relief  after  the  plaintiff  had  prevailed  at 
trial.  The  United  States  District  Court  for  the  Eastern 
District  of  Pennsylvania  (Kelly,  J.)  held  that  the 
plaintiff  was  entitled  to  post-resignation  relief  even 
though  she  was  not  constructively  discharged.  The  ruling 
was  important  because  the  majority  of  courts  had  held 
that,  in  the  absence  of  a  constructive  discharge,  an 
employee  who  voluntarily  leaves  a  job  is  not  entitled  to 
post-resignation  relief.  I  did  the  first  draft  of  the 
brief  on  the  relief  issues.  I  also  participated,  to  a 
limited  extent,  in  the  writing  of  the  appeals  briefs.  On 
appeal,  the  United  States  Court  of  Appeals  for  the  Third 
Circuit  reversed  on  the  merits,  therefore  not  reaching 
the  issue  of  relief.  The  Supreme  Court  denied 
certiorari. 

Co-counsel:    Judith  P.  Vladeck,  Esq. 
Debra  L.  Raskin,  Esq. 

Vladeck,  Waldman,  Elias  &  Engelhard,  P.C. 
1501  Broadway,  Suite  800 
New  York,  New  York   1003  6 
(212)  354-8330 

Opposing  Counsel:    Mark  Dichter,  Esq. 

Morgan,  Lewis  &  Bockius 
2000  One  Logan  Square 
Philadelphia,  PA   19103 
(215)-963-5000 

Ramseur  v.  Chase  Manhattan  Bank.  N.A. .  865  F.2d  460  (2d 
Cir.  1989) . 

Dates  of  representation:   1989  to  1990. 

In  this  case,  I  represented  on  appeal  the  plaintiff- 
appellant,  a  black  woman  who  had  been  harassed  in  her  job 
as  an  accountant  at  Chase  Manhattan  Bank.  Eventually, 
she  was  fired.  Represented  by  another  attorney,  she 
brought  an  employment  discrimination  case  in  the  United 
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states  District  Court  for  the  Southern  District  of  New 
York,  The  District  Court  (Keenan,  J.)  granted  summary 
judgment  dismissing  the  complaint.  With  her  prior 
attorney,  she  appealed.  Approximately  a  month  before 
oral  argument,  her  prior  attorney  was  suspended  from 
practice  by  the  Disciplinary  Committee  of  the  Appellate 
Division  of  the  Supreme  Court  of  the  State  of  New  York. 
I  took  over  the  appeal,  wrote  a  reply  brief,  and  argued 
the  appeal.  The  United  States  Court  of  Appeals  for  the 
Second  Circuit  reversed,  holding  that  summary  judgment 
should  not  have  been  granted.  The  Court's  opinion  (by 
Kearse,  J.)  discussing  the  use  of  summary  judgment  in 
employment  discrimination  cases  has  been  cited  some  79 
times  in  other  decisions.  865  F.2d  460  (2d  Cir.  1989). 
Shortly  after  the  reversal,  the  case  was  settled. 

Opposing  Counsel:    Jeanne  C.  Miller,  Esq. 

Kent  T.  Stauffer,  Esq, 
Chase  Manhattan  Bank 
Legal  Department 
1  Chase  Plaza 
New  York,  New  York   10081 
(212)  552-6197 

Dixon  V.  Heckler.  785  F.2d  1102  (2d  Cir,  1986),  vacated. 
Bowen  v,  Dixon.  482  U,S.  922  (1987). 

Dates  of  representation:  I  was  involved  in  the  case  from 
approximately  1985  to  1986. 

This  was  an  appeal  by  the  United  States  from  the  granting 
of  a  preliminary  injunction  by  the  United  States  District 
Court  for  the  Southern  District  of  New  York  (Lasker,  J.) 
to  the  plaintiffs  in  a  class  action  involving  Social 
Security  benefits.  I  had  primary  responsibility  for 
writing  the  briefs  for  the  Government,  and  I  argued  the 
appeal.  The  United  States  Court  of  Appeals  for  the 
Second  Circuit  affirmed.  785  F.2d  1102  (2d  Cir.  1986), 
vacated.  Bowen  v.  Dixon.  482  U.S.  922  (1987) .  The  case 
was  significant  because  it  was  a  class  action  involving 
important  issues  of  public  concern. 

Co-Counsel:    Jane  E.  Booth,  Esq. 

11  Park  Place,  NY,  NY   10007 
(212)  406-0745 

Opposing  Counsel:    Nancy  Morawetz,  Esq. 

Legal  Aid  Society 
246  West  12th  Street,  NY,  NY   10014 


I 
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Manufacturers  Hanover  Trust  Co.  v.  United  States.  77  5 
F.2d  459  (2d  Cir.  1985). 

Dates  of  representation:  approximately  1984  through 
1985. 

This  was  a  tax  case  involving  the  constitutionality  of 
the  use  of  male-female  (as  opposed  to  uni-sex)  mortality 
tables  for  purposes  of  computing  estate  taxes.  The 
United  States  District  Court  for  the  Southern  District  of 
New  York  (Stewart,  J.)  held  that  the  use  of  the  tables 
was  unconstitutional.  I  took  over  the  case  for  the 
United  States  for  the  appeal.  I  wrote  the  briefs  and 
presented  oral  argument.  The  United  States  Court  of 
Appeals  for  the  Second  Circuit  reversed,  holding  that  the 
use  of  the  gender-based  mortality  tables  did  not  violate 
the  Constitution.  775  F.2d  459  (2d  Cir.  1985).  The  case 
was  significant  because  it  raised  important  issues 
regarding  gender-based  classifications. 

Opposing  Counsel:    Robert  E.  Crotty,  Esq. 

Kelley,  Drye  &  Warren 
101  Park  Avenue 
New  York,  New  York  10178 
(212)  808-7800 

Alan  Guttmacher  Institute  v.  McPherson.  616  F.  Supp.  195 
(S.D.N.Y.  1985),  modified.  805  F.2d  1088  (2d  Cir.  1986). 
See  also  597  F.  Supp.  1530  (S.D.N.Y.  1984). 

Dates  of  representation:   approximately  1983  to  1986. 

This  was  a  sensitive  case  brought  by  the  American  Civil 
Liberties  Union  on  behalf  of  the  Alan  Guttmacher 
Institute,  a  population  planning  group  that  had  lost  a 
federal  grant  from  the  Agency  for  International 
Development  because  the  Institute  published  two  articles 
that  Agency  personnel  believed  were  pro-abortion.  I 
represented  the  Government  throughout  the  proceedings  in 
the  District  Court  (Haight,  J.).  Initially,  we  were  able 
to  get  some  of  the  claims  dismissed.  Eventually,  the 
Agency  agreed  to  reconsider  its  funding  decision,  but  the 
Institute  wanted  to  litigate.  The  Agency  made  an 
unconditional  offer  to  reconsider  the  grant  application, 
and  we  moved  to  dismiss  on  grounds  of  mootness,  arguing 
that  the  Institute  could  do  no  better  than  what  we  had 
unconditionally  offered  even  if  it  went  to  trial  and 
prevailed.  The  District  Court  agreed,  entered  judgment 
requiring  the  Agency  to  reconsider  the  application,  and 
otherwise  dismissed  for  mootness.   The  Second  Circuit 
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essentially  affirmed,  with  certain  modifications  of  the 
judgment.  (I  was  not  involved  in  the  appeal  because,  by 
that  time,  I  had  left  the  Government  to  return  to  private 
practice).  616  F.  Supp.  195  (S.D.N.Y.  1985),  modified. 
805  F.2d  1088  (2d  Cir.  1986).  See  also  597  F.  Supp.  1530 
(S.D.N.Y.  1984). 

Opposing  counsel:   Suzanne  M.  Lynn,  Esg. 

(formerly  of  the  ACLU; 
current  address  and  telephone 
number  unknown) 

9.  United  States  v.  Ganael  (S.D.N.Y.) 

Dates  of  representation:  approximately  1984  to  1985. 

This  was  a  tax-shelter  case  filed  in  1985  in  the  United 
States  District  Court  for  the  Southern  District  of  New 
York  in  which  I  represented  the  United  States  in  a  civil 
suit  against  two  individuals  and  three  companies  arising 
from  abusive  tax  shelters.  The  case  was  settled  almost 
immediately  after  the  complaint  was  filed.  The 
defendants  agreed  to  a  consent  decree  that  provided  for, 
among  other  things,  $420,000  in  civil  penalties.  At  the 
time,  this  was  the  second  largest  amount  of  fines  imposed 
in  any  case  under  the  tax  shelter  statute. 

Opposing  counsel:    Peter  W.  Schmidt,  Esg. 

Willkie  Farr  &  Gallagher 
153  East  53rd  Street 
New  York,  New  York   10022 
(212)  935-8000 

10.  Mastic  Development  Corp.  v.  United  States  Postal  Service 
82  Civ.  2659  (S.D.N.Y.)  (Gagliardi,  J.) 

Dates  of  representation:  approximately  1982  through 
1984. 

This  was  a  real  estate  contract  case  arising  out  of  an 
agreement  by  the  Postal  Service  to  sell  a  New  York  City 
block  to  Mastic  Development  Corp.,  which  was  owned  by  the 
Milstein  family.  There  was  a  four-day  bench  trial  in 
June  1983  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York  in  which  I  examined 
witnesses  and  presented  the  summation.  Another  Assistant 
United  States  Attorney  and  I  represented  the  Postal 
Service.  The  District  Court  ruled  in  favor  of  the  Postal 
Service.  Mastic  Development  appealed  to  the  United 
States  Court  of  Appeals  for  the  Second  Circuit,  and  I 
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wrote  the  brief  and  presented  oral  argument  on  behalf  of 
the  Government  in  late  1983.  The  Second  Circuit  affirmed 
by  memorandum  order.  The  case  was  significant  because  it 
involved  a  valuable  New  York  City  block  in  midtown 
Manhattan. 

Opposing  counsel:    Charles  G.  Moerdler,  Esq. 

Bryan  Cogan,  Esq. 
Stroock  &  Stroock  &  Lavan 
7  Hanover  Square,  NY,  NY   10004 
212-806-5400 

19.  Legal  Activities;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation, 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived. ) 

Over  my  15  years  of  practice,  I  have  had  experience  in 
virtually  every  substantive  area  of  the  law,  from  admiralty 
and  antitrust  to  all  types  of  commercial  cases  to  civil  rights 
to  constitutional  and  criminal  law  to  real  estate  and  tax  to 
securities  and  torts.  I  also  have  had  substantial  experience 
in  all  phases  of  litigation,  from  pleadings  to  appeals. 

I  have  settled  numerous  civil  cases,  both  when  I  was  in  the 
U.S.  Attorney's  office  as  well  as  in  private  practice.  Many 
of  these  settlements  involved  substantial  sums  of  money. 

When  I  was  in  the  U.S.  Attorney's  office,  I  also  participated 
in  a  grand  jury  investigation  of  possible  civil  rights 
violations  involving  the  death  of  an  individual  while  in  the 
custody  of  Transit  Authority  police.  Our  federal 
investigation  followed  a  state  court  trial  that  resulted  in 
acquittals  of  the  police  officers.  We  also  investigated  the 
issue  of  an  alleged  cover-up. 

I  have  also  been  active  in  numerous  bar  activities,  most 
notably  serving  as  the  President  of  the  Asian  American  Bar 
Association  of  New  York  from  January  1992  through  January 
1994. 

I  have  also  taught  legal  writing  and  research  as  an  adjunct 
professor  at  Fordham  Law  School  for  some  eight  years. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PDBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

My  former  law  firm,  Campbell,  Patrick  &  Chin,  which  dissolved 
in  August  1990,  has  one  or  two  receivables.  If  these  are 
paid,  I  would  receive  one-third. 

It  is  also  possible  that  I  may  be  entitled  to  additional 
compensation  from  my  present  firm,  Vladeck,  Waldman,  Elias  & 
Engelhard,  P.C.,  for  fees  from  business  I  brought  into  the 
firm.  If  confirmed,  I  will  reach  an  agreement  with  my  firm 
prior  to  my  departure  on  a  sum  certain  and  a  pay-out  schedule. 
I  will  abide  by  the  Guidelines  on  Judicial  Conduct. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

The  only  potential  conflicts  that  I  foresee  would  be  lawsuits 
where  parties  are  represented  by  my  wife's  firm  (Cadwalader, 
Wickersham  &  Taft)  or  my  current  firm  (Vladeck,  Waldman,  Elias 
&  Engelhard,  P.C.).  My  law  clerks,  deputy  clerk,  and  other 
staff  will  be  instructed  to  bring  to  my  immediate  attention 
any  cases  involving  these  two  firms.  I  will  recuse  myself 
from  all  cases  involving  my  wife's  firm,  as  long  as  she  is 
affiliated  with  the  firm,  since  conceivably  she  could  have  a 
financial  interest  (i.e.,  the  firm's  fees).  I  will  recuse 
myself  from  all  cases  involving  my  current  firm  for  at  least 
one  year.  I  will  abide  by  the  Guidelines  on  Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?  If  so,  explain. 

None. 
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List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  attached  financial  disclosure  form. 


Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

See  attached  net  worth  statement. 


Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

In  mid-1989,  I  participated  in  organizing  a  fundraiser  in 
Chinatown  in  New  York  City  for  Rudolph  Giuliani,  the 
Republican-Liberal  candidate  for  Mayor.  I  had  no  title,  and 
my  participation  was  limited  to  serving  on  the  banquet 
committee  and  introducing  the  candidate  at  the  banquet. 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  Aaerican  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  theae  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

In  terms  of  conununity  and  public  service,  I  have  been  active 
for  many  years.  As  a  child,  I  benefitted  greatly  from  youth 
programs  in  my  neighborhood.  Eventually,  I  started  running 
those  programs.  While  I  was  at  Princeton,  for  example,  I 
obtained  "summer-in-the-city"  funding  to  run  a  summer  program 
for  children  in  the  Clinton  community.  Throughout  college  and 
law  school,  I  was  involved  in  recreational,  sports  and 
tutoring  programs  for  neighborhood  children  and  teenagers.  I 
continued  to  participate  in  community  activities  after 
becoming  a  lawyer  by  serving  on  boards  of  directors  of 
nonprofit  community  organizations.  I  also  started  teaching 
legal  writing  at  Fordham  Law  School  and  have  continued  to  do 
so  for  eight  years. 

In  addition,  I  have  participated  in  the  following: 

Asian  American  Legal  Defense  and  Education  Fund 
("AALDEF"):  I  am  a  member  of  AALDEF,  which  is  a  civil  rights 
organization  concerned  with  issues  facing  Asian  Americans, 
including  civil  rights,  anti-Asian  violence,  voting  rights, 
and  immigrant  rights.  I  have  provided  legal  services  to 
AALDEF  on  a  pro  bono  basis,  including  writing  amicus  curiae 
briefs  in  three  different  cases,  most  recently  United  States 
V.  Mosauera.  92  Cr.  1338  (JBW) ,  before  Judge  Weinstein  in  the 
Eastern  District  of  New  York  on  the  issue  of  court-ordered 
translation  of  English  documents  into  Spanish. 

Brooklyn  Center  for  the  Urban  Environment  (formerly  known 
as  the  Prospect  Park  Environmental  Center)  :  I  was  a  member  of 
the  Board  of  Directors  of  this  urban  environmental  center  from 
approximately  1988  to  1991.  This  organization  offers  classes 
for  children  to  help  them  understand  and  appreciate  the  urban 
environment.  The  group  also  runs  tours  and  trips  (e.g.. 
Prospect  Park,  the  Brooklyn  Bridge,  the  Brooklyn  cemeteries) 
for  adults  and  children. 

Care  for  the  Homeless;  I  am  on  the  Board  of  Directors  of 
this  non-profit  organization  that  provides  medical  care  for 
the  homeless. 
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Clinton  Housing  Association;  While  in  Law  School,  I 
served  on  the  Board  of  Directors  of  the  Clinton  Housing 
Association,  a  non-profit  group  that  developed  low-income 
housing  on  the  West  Side  of  Manhattan. 

Hartley  House;  I  am  (and  have  been  for  approximately  six 
years)  a  member  of  the  Board  of  Trustees  of  this  community 
settlement  house  located  on  West  4  6th  Street,  which  provides 
programs  for  senior  citizens,  children  and  other  residents  of 
the  Clinton  community  (West  Side  in  the  40 's  and  50 's)  in 
Manhattan.  As  a  teenager,  I  was  the  Assistant  Director  and 
then  the  Director  of  the  Pied  Piper  Program,  which  was  a 
summer  day  camp  operated  by  Hartley  House. 

St.  Margaret's  House;  I  was  on  the  Board  of  Directors  of 
this  senior  citizen  residence  complex,  located  on  Fulton 
Street  in  lower  Manhattan,  for  one  year,  from  approximately 
the  fall  of  1990  through  the  fall  of  1991. 

At  Princeton,  I  did  my  senior  thesis  on  "The  Old  Ones  of 
Chinatown;  A  Study  of  the  Elderly  Chinese,"  which  received 
Honorable  Mention  for  the  Miller-Schroeder  Memorial  Prize. 
This  was  a  social-psychological  study  of  Chinese  senior 
citizens  in  New  York  Chinatown.  I  also  obtained  a  teaching 
certificate  (social  studies,  grades  6-12)  and  student-taught 

at   a   nearby   public   school.     I   wrote   for   The Daily 

Princetonian.  for  which  I  covered,  among  other  things, 
minority  affairs. 

At  Fordham  Law  School,  I  helped  organize  the  Asian  American 
Law  Students  Association.  While  in  Law  School,  I  tutored 
junior  high  school  students  in  math  one  night  a  week,  and 
during  the  summers  I  directed  (on  a  volunteer  basis)  a 
neighborhood  children's  recreation  and  sports  program  (3 
nights  a  week)  at  a  church  on  West  46th  Street  in  Manhattan. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  change  these  policies? 

I  do  not  now  belong,  nor  have  I  ever  belonged,  to  any  such 
organization. 
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3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  if 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

There  are  two  such  selection  coiranittees  in  New  York  City.  One 
is  Senator  Moynihan's  screening  panel,  which  recoininended  me  to 
the  Senator.  The  other  is  the  Judiciary  Committee  of  the 
Association  of  the  Bar  of  the  City  of  New  York,  which  has 
given  me  an  "approved"  rating. 

I  have  also  filled  out  questionnaires  for  and  been  interviewed 
by  the  U.S.  Department  of  Justice,  the  Federal  Bureau  of 
Investigation  and  the  American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No. 


5.    Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 
Some  of  the  characteristics  of  this  judicial  activism  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society: 
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d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

I  have  not  myself  encountered  a  judge  who  sought  to  usurp  the 
prerogatives  of  other  branches  of  government.  Most  judges 
before  whom  I  have  appeared  are  concerned  primarily  with  the 
immediate  case  before  them.  Most  judges  before  whom  I  have 
appeared  would  be  reluctant  —  rightfully  so,  in  my  view  — 
"to  impose  [themselves]  upon  other  institutions  in  the  manner 
of  an  administrator  with  continuing  oversight  responsibili- 
ties." 

Of  course,  some  cases  will  have  substantial  implications  for 
others  not  party  to  the  case,  and  a  District  Judge  must  give 
due  consideration  to  the  broader  ramifications.  Moreover,  in 
extreme  cases,  if  broad  affirmative  relief  is  necessary 
because  of  systemic  violations  of  the  law,  a  District  Court 
should  not  shy  away  from  imposing  relief  necessary  to  avoid 
recurrences  of  the  violations.  The  cases  where  this  kind  of 
broad  relief  is  required,  however,  are  limited. 

My  view  is  that  judges  ought  not  to  legislate;  that  is  not 
their  function.  Judges  interpret  and  apply  the  law,  keeping 
in  mind  the  purposes  of  the  law.  District  judges  in 
particular  should  focus  on  insuring  (i)  that  the  parties  have 
standing,  (ii)  that  there  is  an  actual  case  or  controversy 
ripe  for  judicial  review,  (iii)  that  the  law  is  applied 
fairly,  and  (iv)  that  precedents  are  followed. 

AFFIDAVIT 

I,  DENNY  CHIN,  do  swear  that  the  information  provided  in  this 
statement  is,  to  the  best  of  my  knowledge,  true  and  accurate. 


y^ 


(DATE) 


-  24  - 


(NOTARY) 


CLAINE  SARIN 
ttotory  PuUic.  Sillt  o(  Nm  Vai1( 

No.  41-9620005 
QwiaMd  m  QuMns  Oowily 
Coflunsbon  Uoini  iMiuMy  Sli/??-^ 
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taport  R«qulr«d  by  t.*!*  ct.&ic» 
tofors  Act  of   1909,   Pub.   1.   ao. 
101-194,      aovasDar   30,    1969 
(S  U.S.C.A.    App.    6,    «S191-Ili) 


I.   Paraon  RAporxlog   (I^at  i 

,  Chin,  Denny 


flrat,  mlddla  iDltial) 


2.  Court  or  Organisation 

U.S.  District  Court 
Southern  Dist.  of  New  York 


i.   Oat*  of  toport 


4.  Tltla   [Artlcla  III  judges  Indlcata  actlva  or 

••Dior  statu*;  Maglstxat*  judgaa  indlcat* 
full-  or  par^-tlaai 

nominee  for  U.S.  District  Judge 


b.    Raport  Typ*   (chactt  appropclat*  ^typ*) 
X     Roainatlon,    Pat*       "^ 

Initial        Annual        Final 


z-^/tV 


6.  toporciog  Period 

January  1 ,  1  992 
to  March  18, 
1994 


7.  cti«Bb«rs  or  Offlcs  Addrsa* 


c/o  Vladeck,  Waldman,  Elias  & 

Engelhard,  1501  Broadway 

New  York,  NY   10036 


e.  On  th«  bam  of  tb«  lofoi««tio&  coataload  lo  t&la  Raport,  It 
li.  Id  ay  opinion.  In  coapllAAC«  wltb  «ppllc«bla  laws  and 

raqulatlona  


Ravlawlng  offlcor  Slgnatura 


IMPORTANT   NOTES:     The  insmictions     accompanying    Ms  form   must  be  followed.    Complete  all  puti, 
cbecUng  the  NONE  box  for  each  section  where  yoa  have  no  reporuble  information.   Sign   on  last  page. 


I.     POSITIONS.     (Reponing  iodividual  only,  see  pp.  7-8  of  Instnictions.) 

POSITION  NAME  OF  ORGANIZATION/ENTITY 

1 /I /92    to  present 


NONE       (Ho  raportaJila  positional 


Partner 


Vladeck,  Waldman,  Elias  >  Engelhard,  NY,  NY 


see  Schedule  A  for  others 


AGREEMENTS.     (Reponing  individual  only,  see  p.  8-9  of  Instnictions.) 
DATE  PARTIES  AND  TERMS 


H- 


NONE       (Do  laportabla  agi* 


.     NON-INVESTMENT  INCOME.     (Reponing  individual  and  spouse;  see  pp.  9-12  of  Instnictions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

(Honorana  only)  ,,32   and    1993 


D 


NONE       (Mo  raportabl*  non-lnv**ta*nt  Incoa*} 


1992 


1993 


1992 


1993 


see  Schedule  B  for  others 


(youiv  ooi  spouse's) 


Vladeck,  Waldman,  et  al.,  wages  i   other  comp.   $  1 31  ,064 
Vladeck,  Waldman,  et  al.,  wages  S  other  comp.   ^  156,382 

e    4,875 


Fordham  Law  School,  wages  for  teaching 
Fordham  Law  School ,  wages  for  teaching 


$    5,500 
$ 
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«■•  of  PsTBOn  toportlng 

Chin,    Denny 


0«t»  of  R«pen 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 


(Includes  those  to  spouse  mad  dependent  children:  use  the  parentheticals  '(S)'  and  '(DC)'  to  Indicate  reporttble 
1  and  (Uis  received  by  spouse  and  dependent  children,  respectively.    Sec  pp.l3-lS  of  Instructions.) 


reimbursements  i 


D 


SOURCE 


PESCIUPTION 


NONE      (Ho  auch  raportablo  rolabara«a*JiCH  or  gifts) 
EXEMPT 


V.     OTHER  GIFTS,      (includes  those  to  spouse  and  dependent  cbUdren;  use  the  parentheticals  '(S)*  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.15-16  of  InstractiOfU 


D 


SOURCE 

NONE       (Ho  •uch  roporubl*  glfui 
EXEMPT 


DESCRIPTION 


InstracHofis.) 
VALUE 


VI.     LIABILITIES,     (includes  those  of  spouse  and  dependent  children;  Indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  spposc,  '(J)'  for  joint  UabUlty  of  reiwrtinc 
individual  and  spouse,  and  '(DC)'  for  Uability  of  a  dependent  child,  ^ce  pp.I<-l8  oTlnstnictions.) 

VALUE    COPE* 


spouse,  I 
CREDITOR 


dependent  ciiiid.  T>ce  pp.] 
DESCRIPTION 


I NONE       (So  nporubl*  llattllltlaa) 

Eastbanlc,  NA,  NY,  NY    (J) 


1/1/93  to  3/18/94 
personal  loan 


Bank  of  New  York,  NY,  NY   (J)    personal  loan 


Citibank,  N.A. 


(J) 


revolving  credit  line 


nua  (SOU:      j  •  sis.ooo  or  !•••  s  -  113,001  to  sso.ooo  L  •  sso.ooi  to  sioa.ooo 

■  -  S2S0,001  to  SSOO.OOO   D  -  JSOO.OOl  to  il.SOO.OOO   r  •  HOT*  Ihmn   $1,000,000 


tlOO.OOl  to  (210,000 
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!«■•  of   Pttrson   R«portlog 

Chin,    Denny 


-3/2  8/-?  "f 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  or  spouse 

and  dqjcndcnt  chltdren;  ice  pp.  18-27  or  Instructions.) 


Dvscrlptlon  of  Aa*«t» 

(Ificludlng  uiiat  »m—ZM) 

Indloatc,  «h*r«  «ppUettba«,   m..wr  of 
'(J)*   for  j&lnt  otflMTihlp  of  roport- 

Pl«o»  *11)"   aft*c  •aeb  •«••« 
■va^t  rx«B  prioc  dlacloaur*. 

durlu 

'SIS"' 

c. 

Orosa  valo* 

at.  ond  of 

rjjorUn, 

D. 
TTaaaactlona  during  raporciag  parted 

(1) 

(2) 

'ST: 

rant  or 

lat.r 

(I) 

cod? 

!J-P) 

(J) 

Vdlua 

coda' 

(Q-») 

'tioB' 

If  not  vtaapt   fros  dlaclosurs                1 

(3) 
Valua., 

(«) 

Sain, 

iSsBiXifir 

(ir  prlvat* 

trUMCtlOBj 

NONE     (Ho  r«port*bl« 
iDcoaa,   aBBOta,   or 

1 ' 

93 

1/ 

3/ 

1/93- 
18/94 

E   X 

E   M 

P   T 

'  Eastbank,    NA        (J) 
bank  accounts 

B 

int. 

K 

T 

2  Chemical    Bank      (J) 
bank   accounts 

A 

int. 

K 

T 

3  Bank  of   New   York      (J) 
checking  account 

no 

ne 

J 

T 

«  Vanguard   Funds         (S) 
401 (k)    &    HR    10   plans 

C 

div. 

L 

T 

>  Fidelity    Invest.       (S) 
Puritan   Fund    (IRA) 

B 

div. 

K 

T 

'  Fidelity   Invest.       (J) 
Govt.    Reserves    Fund 

A 

div. 

J 

T 

7 

• 

9 

la 

11 

12 

13 

14 

IS 

16 

17 

11 

19 

20 

1    Ibcom/CaIii    CodMS         k'Jl.OOO  or    !•••                        t-Jl,001    to   12.900                       C-S2.J01    U>   5,000                          O-tS.OOl    to    SIS. 000 

Itea   col.    CI    (    031         ^-$250. 001    to   5500.000        OS500.001    to    51.000.000        P>HOI«   U>«n    SI. 000. 000 

i  7lTo.  tfthoj  {oJ.;;      Q-*pT7tr..l                              l.-Jo«'(t^  .itlt.  inly)'    J.Jl.^««                                ».d..b/turli.r 
(to  Col.    C2)                    U-Boon  V«lii»                              VNJtMr                                              w-IstLMCad 
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l*»mm  of   P«raoo   lUpor^lng 

Chin,    Denny 


3«t«  of   Raporr 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS,    (indict,  i-irt  of  Repoct.) 


IX.    CERTIFICATION. 

In  compliance  with  ihe  provisions  of  28  U.S.C.  5  455  and  of  Advisory  Opinion  No.  57  of  the  Advisoiy  Committee  on 
Judicial  Acimiies.  and  lo  the  best  of  my  knowledge  at  the  lime  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  cenify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certL'y  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  th^rovisions  of  5  U.S.CjX.  app.  7,  J  501  et  seq.,  5  U.S.C  $  7353  and  Judicial  Conference 

regulations. 


Signature 


NOTE:      ANY  INDIVIDU. 
.MAY  BE  SUBJECT  TO  C 


Due 


'izshi' 


WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
CRIMINAL  SANCTIONS  (5  U.S.C-A.  APP.  6.  S  104.  AND  18  \iS.C  S  1001.) 


FILING  INSTRUCTIONS: 

Mail 

signed 

original 

and  3  additional 

copies  to: 

Judicial  Ethics  Commiaee 
Administntive  Office  of  tJie 

United  Sutes  Courts 
Washington.  DC  20544 

780 

Schedule  A  to  Financial  Disclosure  Form 

(Part  I  continued) 


Associate  Adjunct 
Professor 

President,  Board 
Member 

Board  Member 

Board  Member 

Board  Member 
Board  Member 


Fordham  Law  School,  NY,  NY 


Asian  American  Bar  Association  of 
New  York,  NY,  NY 

Care  for  the  Homeless,  NY,  NY 

Fordham  Law  Review  Alumni 
Association,  NY,  NY 

Hartley  House,  NY,  NY 

National  Employment  Lawyers 
Association/NY,  NY,  NY 


4 
1 


781 

Schedule  B  to  Financial  Disclosure  Form 

(Part  III  continued) 

5.  1992      Campbell,  Patrick  &  Chin,  $   5,781 

my  prior  law  firm,  fees  for  prior 
legal  services  rendered 

6.  1993      Campbell,  Patrick  &  Chin,  $  20,000 

my  prior  law  firm,  fees  for  prior 
legal  services  rendered 

7.  1992      fees  for  services  rendered  during       $   5,400 

my  solo  practice  (1990  &  1991) 

8.  1993      fees  for  services  rendered  during       $  20,000 

my  solo  practice  (1990  &  1991) 

9.  1992      Cadwalader,  Wickersham  &  Taft,  [S] 
1993      my  wife's  employer 

10.  1992      Peconic  Management  Corp.,  $     386 

Montauk,  NY,  for  rental  income 
from  our  summer  cottage,  which 
is  rented  when  we  are  not  using  it 
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FINANOAL  STATEMEhTT 
NET  WORTH 


Provide  (  complete,  current  flnuiciil  net  wonh  suument  which  itemjtei  In  dettJ 
ill  usru  (Including  bink  accounu,  real  csute,  securities,  truiu,  investmenu.  utd  other  fL'^ancit! 
holding!)  >U  babilibet  (bdudlrg  debts,  mongtges,  loans,  ud  other  rut&neiil  obligations}  of 
yourvel/,  your  syojse.  »nd  other  Immediate  members  of  your  household 


ASSETS 

UAJOJTIXJ 

Cuh  en  Ur4  tn^  wi  bw\ki 

/OO 

i.oo 

N«iu  ^;»b:<  1*  bwib-Mcwfd 

CJ 

US'  Ce*w«Bfnt  uouiin-tii         ^.^ . 

/ 

Hoo 

ito 

OOO 

Lined  ••ctineict-tdd  Kh«du)« 

o 

NoUi  ptyitU  1*  r«:Mi>« 

o 

VnJituA  iccwilKi-t^  Kht44)« 

-e> 

Neui  pi)'ibk  M  eiktn 

G 

Aecounu  tnd  neui  rMtivtblK 

AceouflU  tn4  Mil  diM 

(O 

OOO 

Dm  b«m  ftUii'ti  ird  tivit 

o 

Unptid  iMonM  IM 

o 

Du*  front  oth«M 

o 

^ 

Doubtful 

c> 

llti]  iiUK  nonitiM  yiyibk-idd 

27'^ 

OOO 

RtU  MUU  e*m«d--*4tf  ich«du!« 

^OO 

OOO 

Ctitad  fiertiiic*  wd  tim  titni  yiy. 

o 

Xul  (iKIc  montiiM  r<c«iiifc)« 

c> 

Mm  d<bu-i!<miM: 

Autor  4nd  other  ptnooC  ;rop«1y 

rs' 

090 

C^^^   toQ-wa 

^ 

SOO 

C4ih  vkJtx-L/e  iftiurcnc* 

^ 

ooo 

&>cr  «jj;u-i'.<reLM: 

"r(«T*t'i  »-  tf>-tl-t^rt-t.ve».t«-t 

<oo 

<?cc 

/ 

Teui  likaiiiM 

3sto 

A~l5^ 

KciWer* 

?2i 

OOO 

Tout  Aamu 

^3 

Soo 

Tout  Iitb3Uu  tnd  M  t-oitt 

^63 

i'Oo 

COVMNCCNT  UABnJTIES 

CEhXAAt  r^TOlLVUTION 

Ai  totfoTMr,  tomalicf  or  |vuialBr 

«? 

Aft  *ny  uM-j  ;l«d|td?  (A4lK>iid- 

tyo 

Oo  UuM  or  oonbacu 

1? 

Art  ye<i  dtftadtm  it  ir.y  lutu  e>  l<|tj 
icdoAit 

mo 

L*(tJ  C1dm« 

e? 

Hurt  you  ««•(  ukjt  kwOovpiey? 

»\o 

PMviilen  ht  T»i*ni  tnootni  Tw 

i'f 

OOC5 

Olfxr  fpMul  4tU 

_ 

O 
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Schedul*  A  to  Het  Worth  statenent 

Real  Est«t«  Own«d  and  Mortgages 

Market 
Value 


20  Cheever  Place 
Apt.  1 

Brooklyn,  NY 
(co-op) 

jointly 
owned  with 
spouse 

$325, 

,000 

Brooky  Hollow  Rd. 
Middleburgh,  NY 
(country  home) 

co-owned 
w/T .  Schaub , 
G.iN.  Brocki 

$  65. 
(our 

,000 
share) 

Sandpiper  Cottage, 
The  Driftwood, 
Montauk,  NY 
(summer  home) 

co-owned 
w/D.&D.  Gran- 
caric,  M. 
Patrick  & 
C.  Sedwick 

$  10, 
(our 

,000 
share) 

Balance  of 
Mortgage 

$271,000 


$   3,000 


Totals 


$400,000 


$274,000 
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UNITED  STATES  SENATE  -  COMNHTTEE  ON  JUDICIARY 
I.    BIOGRAPHICAL  INFORMATION  (PUBUC) 

1.  FuU  name  (include  any  former  names  used.) 
Harold  Baer,  Jr. 

2.  Address:    List  current  place  of  residence  and  office  address(es). 

146  West  57th  Street,  New  York,  NY  10019    (Home) 
345  Park  Avenue,  New  York,  NY  10154  (Business) 

3.  Date  and  place  of  birth. 
February  16,  1933,  New  York,  NY 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married.    Suzanne  Harris  Baer 

Diversity  Director,  Association  of  The  Bar,  42  W.  44th  St.,  New  York,  NY 

5.  Education:  List  each  college  and  law  school  you  have  atteiided,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Hobart  College,  Geneva,  NY,  1950-1954,  BA  54. 

Yale  Law  School,  New  Haven,  CT,  1954-1957  -  LLB  57. 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director, 
panner,  proprietor,  or  employee  since  graduation  from  college. 

1955-1956  (Summer  employment  while  in  law  school)  Crown  Cork  &  Seal  Corp., 
San  Francisco,  CA,  employee. 

1956-1957  (Summer  employment  while  in  law  school)  S.S.  President  Andrew 
Jackson,  Ordinary  Seaman. 

1957-1958,  Greenwald  Kovner  &  Goldsmith,  Associate  (out  of  existence). 

1958-1959,  Greater  New  York  Mutual  Insurance  Group  -  215  Lexington  Avenue, 
New  York,  NY  10016,  Associate. 

1 
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1959-1960  -  N.Y.  Stote  Cammlssion  on  The  GoTemmental  Operations  of  The  Qty 
of  New  York.  -  Ass't.  C  o  u  n  s  p  l  (out  of  existence) 

1960  - 1961  -  N.Y.  State  Cimunission  of  Investigation  (Special  Unit)  Ass't.  Counsel 
(out  of  existence) 

1961  -  1967  United  States  Attorney's  Office,  Southern  District  of  New  York  Ass't 
U.S.  Attorney,  Chief  Organized  Crime  &  Racketeering  Unit. 

1967-1968  -  Civilian  Complaint  Review  Board  of  the  New  York  City  Police 
Department,  Exec  Director,  with  the  rank  of  Deputy  Commissioner. 

196S-1970  Associate  >  1972-1982  •  Partner  in  the  law  flim  of  (^uggenheimer  and 
Untermyer  (out  of  existence). 

1970-1972  -  United  States  Attorneys  Office,  Southern  District  of  New  York  -  1st 
Ass't.  U.S.  Attorney  and  Chief  Criminal  Division. 

1970-1982,  Director,  Retarded  Infants  Services  Inc. 

1975-1982  .  Trustee,  Community  Services  Society  of  New  York. 

1982-1992  -  Supreme  Court,  New  York  County,  60  Centre  Street,  New  York,  N.Y. 
IGGOS,  Justice. 

1981-1986  -  Trustee,  National  Council  on  Crime  &  Delinquency. 

1992  •  Judicial  Arbitration  &  Mediation  Service,  Inc.  (J-A-M'S),     Executive 
Judicial  Officer. 

Militflrv  Service:  Have  you  bad  any  militaiy  service?  If  so,  give  particulars,  including 
Che  dates,  branch  of  service,  lank  or  rate,  serial  number  and  type  of  discharge  received. 

No  military  service. 

Honors  and  Awards:  list  any  scholarships,  fellowships,  bonoiaiy  degrees,  and  honoiaiy 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Graduated  from  Hobart  College,  Magna  Cum  Laude  and  Phi  Beta  Kappa, 

Graduated  from  Yale  Law  School,  President  of  L^al  Aid  Association,  Director  Moot 

Court. 

Assistant  U.S.  Attorney  Award,  1971. 

Man  Of  The  Year,  Dr.  I  Foundation,  1973. 

Special  Award  Juvenile  Diabetes  Foundation,  1974. 
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Mission  to  Peoples  Republic  of  China  sponsored  by  the  Department  of  Justice  of  the 
P.R.C.,  Chair,  April  1981. 

Selected  for  inclusion  in  "Outstanding  Young  Men  in  .America."  "Who's  Who  in  the 
East."  "Who's  Who  in  American  Jewry." 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

New  York  Countv  Lawyers'  Association  President  (1979-1981); 
Member  ,  Executive  Comm.  (1977-1983);  Member  Board  of  Directors  (1981- );  Cc- 
Chair,  Comm.  on  Civil  Rights,  Chair  Comm.  on  Corrections  (1970's)  Lecturer, 
Continuing  Education  Program  (1982-  ). 

The  Association  of  the  Bar  of  the  Citv  of  New  York.  Chair  Comm.  on  Legal  Aid 
(1967-1969);  Member  Special  Comm.  on  Criminal  Justice  (1977-1980);  Comm.  on 
Municipal  Affairs  (1988-1992);  Comm  on  Labor  Law  and  Social  Security  (1972- 
1975);  Criminal  Justice  CouncU  (1981-1983);  Coram,  on  Corrections  (1981-1984); 
Comm.  on  Municipal  Affairs  (1985-1989);  Comm.  on  Drugs  &  The  Law  (1987); 
Comun.  on  the  Judiciary  (1992). 

New  York  State  Bar  Association.  Chair  State  Legislation  Comm.  (1975-1977); 
Member  of  Houj.  i  Delegates  (1977-1982);  (1993- );  Conference  of  Bar  Leaders  (1980- 
1982);  Comm.  on  Judicial  Administration  (1986-   );  Fellow. 

American  Bar  Association.  Co-Chair  Comm.  on  Wellness,  Judicial  Administration 
Division,  National  Conference  of  Trial  Judges  (1991-   ),  Fellow. 

Network  of  Bar  Leaders.  Founder  and  First  President,  (1980-1982).  Ex  Officio 
(1982-). 

Supreme  Court  Justices'  Association  of  the  Citv  of  New  York.  Chair,  Comm.  on 
Insurance  (1988-  );  Secretary  (1989-1990);  Treasurer  (1990-1992);  Vice  President 
(1992-1993). 

New  York  State  Supreme  Court  Justices  Association.  Secretary  (1992-1993);  Chair, 
Comm.  on  Insurance  (1988-1992). 

10.  Other  Memberships:  List  all  organizations  to  which  you  bt*long  that  are  active  in 
lobbying  before  public  bodies.    Please  list  all  other  organizations  to  which  you  belong. 
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Lobbying: 

Comm.  for  Modern  Courts.  Member  Board  of  Directors  (1977-1982)  (1993-). 

Others: 

Community  Service  Society.  Member  Board  of  Trustees  (1975-1982);  Chair  Comm, 
on  Criminal  and  Juvenile  Justice  (Formerly  Comm.  on  Youth  &  Correction)  (1965- 
1981). 

Retarded  Infants  Services.  Board  of  Directors  (1970-1982). 
Citizen's  Union.  (1975-1982);  (1992- ) 
Merchants  Club.  (1989-  ) 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admittL^d  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  adniinistrative  bodies  which 
require  special  admission  to  practice. 

1.  U.S.  Supreme  Court  -  June,  1964 

2.  U.S.  2nd  Circuit  Court  of  Appeals  -  December,  1964 

3.  U.S.  5th  Circuit  Court  of  Appeals  -  June,  1982 

4.  U.S.  District  Court  Southern  District,  N.Y.  -  October,  1960 

5.  U.S.  District  Court  Eastern  District,  N.Y.  -  Approx.  1965 

6.  N.Y.  Appellate  Division  1st  Department  -  1959 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Al.so,  please  supply  a  copy 
of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply 
them. 

See  accompanying  exhibit. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent.   September,  1993 
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14.  Judicial  Office:  StHte  (chronologically)  any  judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such 
court. 

1982*1992  -  New  York  State  Supreme  Court  -  Elected  -  General  Jurisdiction 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  revened  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  nilings;  and  (3) 
citations  for  sigiiificant  opinions  on  federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were 
not  officially  leponed,  please  provide  copies  of  the  opinions. 

See  accompaoying  exhibit. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  thi^n 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected 
or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

N.Y.  State  Commlssioo  on  The  GoTemmental  Operations  of  The  City  of  New  York. 
Appointed  -  Ass't.  Counsel   1959-1960. 

N.Y.  State  Commission  of  Investigation  (Special  Unit)   Appointed  Ass't.  Counsel 
1960  -  1961. 

United  States  Attorney's  O^lce,  Southern  District  of  New  York  Appointed  Ass't 
U.S.  Attorney  -  1961  - 1967. 

Civilian  Complaint  Review  Board  of  the  New  York  City  Police  Department, 
Appointed  Exw.  Director,  with  the  rank  of  Deputy  Commissioner  •  1967-1968. 

United  States  Attorneys  Office,  Southern  District  of  New  York  -  appointed  1st  Ass't. 
U.S.  Attorney  and  Chief  Criminal  Division  1970-1971. 

Mayoral  Commission  to  Investigate  Alleged  Police  Corruption  (Mollen  Commission) 
Appointed  member  (1992-). 

17.  Lepal  Career: 

a.         Describe  chronologically  your  law  pracrice  and  experience  after  graduation 
from  law  school  including: 
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1.  <k 

2.  I've  never  clerked  and  I've  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

1957-1958  -  Greenwaid  Kovner  &  Goldsmith  (out  of  existence) 
Associate,  formerly  at  170  Broadway,  New  York,  PO'  10005 


1958-1959  -  Greater  New  York  Mutual  Insurance  Group  -  215 
Lexington  Avenue,  New  York,  NY  10016,  Associate. 

1959-1960  -  N.Y.  State  Commission  on  the  Governmental 
Operations  of  the  City  of  New  York,  out  of  existence)  Ass't 
Counsel. 

1960-1961  -  N.Y.  State  Commission  o^  Investigation  (Special 
Unit),  (out  of  existence)  Ass't  Counsel. 

1961-1967  -  Ass't  United  States  Attorney,  Southern  District  of 
New  York.    One  St.  Andrews  Plaza,  New  York,  NY  10007 

1967-1968  -  Civilian  Complaint  Review  Board  of  the  New  York 
City  Police  Department,  295  Lafayette  Street,  New  York,  N.Y. 
Exec.  Director,  with  the  rank  of  Deputy  Commissioner, 

1968-1970  -  Guggenheimer  and  Untermyer,  (out  of  existence) 
Associate.  Was  located  at  80  Pine  Street,  New  York,  NY  10005 

1970-1972  -  U.S.  Attorney's  Office,  Southern  District  of  New 
York,  First  Assistant,  U.S.  Attorney,  Chief  Criminal  Division. 
One  St.  Andrews  Plaza,  New  York,  NT.'  10007. 

1972-1982  -  Guggenheimer  and  Utermyer,  (out  of  Existence), 
Partner.  Was  located  at  80  Pine  Street,  New  York,  NY  10005. 

1983-1992  -  Supreme  Court,  New  York  County,  60  Centre 
Street,  New  York,  N.Y.  10005,  Justice. 

1992-  Judicial  Arbitration  &  Mediation  Service,  Inc. 
(JA-M-S)  (I992-),  345  Park  Avenue,  New  York,  NY  10154, 
Executive  Judicial  OfTicer. 
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What  has  been  the  general  character  of  your  law  practice,  dividing 
it  into  periods  with  dates  if  its  character  has  changed  over  the 
years? 


Between  1960-1972  my  practice  was  generally  investigative  and 
as  a  prosecutor.    From  1972-1982  I  was  in  general  practice, 
;  primarily  commercial  litigation  and  some  white  collar  crime. 

From  1982-1992  while  on  the  Supreme  court  bench,  the  first 
two  years  were  devoted  entirely  to  criminal  trials  and  the 
balance  of  eight  years  was  devoted  to  civil  trials  and  motions. 
The  last  year  &  one  half  I've  spent  as  a  Mediator/ Arbitrator. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

My  typical  clients  ranged  from  major  corporate  entities,  like 
Casio,  Inc.,  to  representing  the  pivotal  goverrmient  witness  in 
United  States  v.  Anthony  Scotto  and  other  alleged  white  collar 
criminals.  Commercial  litigation  including  contract  and  patent 
disputes  for  Casio,  Inc.  and  Tomen  (a  Japanese  Trading  Co.). 
For  Oppenheimer  &  Co.  a  major  brokerage  house  most  of  my 
work  involved  customer  disputes  of  va.-ious  kinds. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

Frequently  in  private  practice  and  more  so  as  a  prosecutor. 

2.  What  percentage  of  these  ajjpearances  was  in: 

(a)  federal  courts; 

80% 

(b)  state  courts  of  record; 

20% 

(c)  other  courts; 

0% 
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3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

70% 

(b)  criminal; 

30% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Approximately   50   including   as    prosecutor   and   in    private 
practice,  usually  as  sole  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

85% 

(b)  non-jury; 

15% 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party 
or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in 
the  litigation  and  the  fmal  disposition  of  the  case,    also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 

1.  U.S.A.  V.  Hirsh  -  I  represented  the  defendant  and  eventually 
negotiated  a  plea  in  a  muiti  million  dollar  embezzlement 
charge.  Working  out  the  plea  which  took  several  months,  not 
only  resulted  in  what  I  at  least,  thought  was  a  much  lighter 
sentence  than  would  have  been  the  result  had  he  been  convicted 
but  even  allowed  some  choice  of  institutions.  The  sentencing 
was  before  Hon.  Robert  J.  Ward,  U.S.  D.  C.    S.D.  N.Y.  78 
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Cr.  667-01  Judgement  entered  on  August  29,  1979  -  My 
adversar)'  was  Jed  Rakoff,  One  New  York  Plaza,  New  York, 
NY  10004  (212)  820-8570. 

U.S.A.  V.  Montella  -  I  represented  the  Defendant,  Sonny 
Montella.  The  work,  over  months  included  a  plea  arrangement 
in  return  for  his  cooperation  with  a  recommendation,  which 
was  followed,  of  no  jail  and  entrance  into  the  witness 
protection  program.  Not  only  Sonny  but  his  wife  and  two 
children  had  to  be  taken  into  the  program,  since  Sonny  would 
not  go  without  them.  My  adversary  was  Robert  Fiske,  Davis 
Polk,  450  Lexington  Avenue,  New  York,  NY  10017  (and  other 
A.U.S.A.'s)  tel.  (212)  450-4000.  Much  time  was  spent  with  the 
FBI  agent  in  charge  of  the  Criminal  investigation  because  he 
had  to  tell  us  about  the  evidence  against  Sonny  and  in  a  sense 
convince  him  if  at  all  possible  to  cooperite.  His  name  is  Louis 
Freeh  currently  the  Director  of  the  FBI. 

In  the  matter  of  the  Application  of  Green,  pursuant  to  Art.  77 
of  Mental  Hygiene  Law  for  Appt.  of  Conservator  for  Marie 
Potter,  hearings  before  Justice  Alvin  F.  Klein,  Supreme  Court, 
N.Y.  Co.  Index  No.  23794/77 

Appeal  from  App.  Div.  1st  Dept.  (mafer  of  first  impression) 
which  unanimously  affirmed  the  ordei  of  Justice  Alvin  Klein 
awarding  petitioner  counsel  fees,  71  A.D.2d  1068.   (1979) 

The  Court  of  Appeals  In  an  Opinion  by  Meyer,  J.  modified  the 
award  finding  that  there  was  no  statutory  authority  for 
awarding  counsel  fees  to  a  petitioner  in  a  conservatorship 
proceeding  brought  pursuant  to  Art.  77  of  Mental  Hygiene 
Law.  The  decision  appears  at,  51  N.Y.2d  627  (1980).  I 
represented  the  conservator  who  essentially  prevailed. 

Adversaries: 

Bertram  Zweibon,  Esq. 

8  W.  40th  St. 

New  York,  NY   tel.  (212)  921-4''30 

Donald  A.  Hopper,  Esq. 

641  Lexington  Avenue,  Suite  2400 

New  York,  NY  10022     tel.  (212)  777-5162  (possibly 

deceased) 
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4.  In   the  Matter   of  the   Application   of  Fein«;tein.    et    al.    for 

Approval  of  Practice  of  Law  Activities  Pursuant  to  Section  495, 
Sub.  5.  Judiciary  LaW 

Appeal  from  a  final  order  of  App.  Div.  First  Dept.  at  45  A.D. 
2d  440  (1974)  which,  with  dissent  of  Justice  Kupferman,  denied 
appellant's  application  to  approve  under  Judiciary  Law 
§495(5)  the  creation  and  existence  of  a  legal  services  plan.  This 
was  the  test  case  to  determine  if  labor  organizations  could  add 
legal  services  to  its  package  of  fringe  benefits  and  in  essence 
practice  law.  I  represented  the  Welfare  Fund  and  ultimately, 
in  the  Court  of  Appeals  prevailed.  The  decision  appears  at,  36 
N.Y.  2d  199  (1975) 

Adversary: 

Louis  J.  Lefkowitz 

Attorney  General  State  of  N.Y. 

120  Broadway 

New  York,  NY  10007 

(Daniel  M.  Cohen  Ass't  A.G) 

The  Hon.  Charles  Breitel,  Chief  Judge  wrote  the  opinion  for  a 
unanimous  Court  of  Appeals  reversing  the  AppeUate  Division. 

5  Meritum  v.  Pichler  -  Appeal  to  App.  Div.  1st  Dept.  from  a 

1981  order  of  Gamraerman,  J.,  Sup.  Ct.  N.Y.  Co.  which 
denied  in  part  plaintiffs  motion  for  summary  judgment. 
This  was  an  action  for  compensatory  aid  punitive  damages  for 
the  wrongful  seizure  of  plaintiff's  property  under  an  order  of 
attachment  which  described  only  the  property  of  another  for 
damage  to  some  property  seized  and  for  the  loss  of  other 
property.  I  represented  Meritum,  Pichler  was  the  New  York 
County  Sheriff. 

Many  of  my  adversaries  no  longer  work  at  these  offices  but 
their  names  and  addresses  as  of  the  time  of  the  case  follow: 

Bigham,  Englar,  Jones  &  Houston 

Attorneys  or  Defendant  Beverly  Storage  Co.,  Inc. 

14  Wall  Street,  New  York,  NY  10005 
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Richard  Weisberg,  Esq. 

Attorney  for  Defendant  Beverly  Storage  Co.,  Inc. 

Cardozo  Law  School 

55  Fifth  Avenue,  New  York,  NY  10003 

Joseph  Grosso,  Esq. 

Attorney  for  Defendant  Edward  Kchler, 

as  Sheriff  of  the  City  of  New  York 

31  Chambers  Street,  New  York,  NY  10007 

Morris  Block,  Esq. 

Attorney  for  Defendant 

United  States  Fidelity  and  Guaranty  Company 

481  Main  Street,  New  RocheUe,  NY  10801 

D'Amato  &  Lynch 

Attorneys  for  Defendants 

Ploscow  Dweck  &  Sladkus;  Dweck  &  Sladkus 

Jack  S.  Dweck;  and  Harvey  I.  Sladkui 

New  York,  NY  10005 

Frederick  A.O.  Schwartz 

Corporation  Counsel 

Attorney  for  Third-Party  Defendant,  City  of  New  York 

100  Church  Street 

New  York,  NY  10007 

Justices  Presiding:     Theodore  R.  Kupferman 
Leonard  H.  Sandler 
John  Carro 
Vincent  A.  Lupiano 

U.S.A.  V.  Elstepa  -  I  represented  the  Defendant.  Trial  before 
Charles  L.  Brieant,  Jr.,  U.S.D.C.  S.D.N.Y.  Defendants  were 
convicted  on  a  4  count  indictment  charging  them  with 
distributing  heroin,  possessing  it  with  intent  to  distribute  and 
conspiring  to  do  so.  Appealed  to  U.S.C.A.  2d  Circuit,  (471 
F.2d  1132  (1972).  The  Court  of  Appeals  reversed  the  court 
below  holding  that  if  hearsay  testimony  is  allowed  in  the  grand 
jury  it  must  be  carefully  evaluated  by  the  prosecutor  before 
being  submitted  or  the  indictment  is  defective  &  there  was  no 
such  evaluation  here.  The  case  is  still  the  leading  precedent  on 
the  issue. 
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Adversary  at  triai 

Hon.  NichoiJ    Figueroa 

Supreme  Court,  New  York  County 

(212)  374-8596 

Adversary  on  appeal: 

Robert  T.  Hartmann 
204  Main  Street 
Goshen,  NY 
(914)  294-8116 

7  TT  S  \    V    William  Del  Torn   &   Willinm   Kaufman  -  I  re- 

presented the  Defendant  William  Kaufman.  Trial  before  Hon. 
Whitman  Knapp,  U.S.D.C.  S.D.N.Y.  resulted  i°  =; f  "^'f  "["^ 
Appeal  to  U.S.C.A.  2d  Cir.  Decided  2/27/7^  013  F.2d  6=6 
(1975)  The  Circuit  reversed  aU  bu'  the  perjury  counts, 
concluding  that  the  alleged  bribe  count  agamst  my  client 
William  Kaufman,  Esq.,  to  a  New  York  City  employee  lacked 
federal  jurisdiction. 

Adversary  on  appeal: 

Edward  J.  Kuriansky, 

Special  Prosecutor  -  Nursing  Homes 

270  Broadway 

New  York,  >fY 

(212)  587-52250 

8.  n^n;.  V    Rrnokhaven  -  I  represented  Dmnia  the  landowner 

against  the  Town  of  Brookhaven.  Action  for  declaratory 
judgment.  The  case  involved  an  effort  hy  my  cUent  to  bmld  on 
quarter  acre  lots  or  less  whUe  the  zoning  permitting  buddmg  a 
Souse  on  a  minimum  of  three  acres.  Trial  before  Hon_  George 
C  Pratt  U.S.D.C.  E.D.N.Y.  Decision  dated  12/26/79.  ine 
matter  was  settled  after  trial  providing  for  more  houses  (than 
permitted  by  the  decision)  but  fewer  than  the  cUent  described. 

Adversaries: 

Philip  H.  Sanderman,  Esq. 
Ass't.  Town  Attorney 
475  E.  Main  Street 
Patchogue,  N.Y.  11772 
(516)  654-7887 


12 


796 


James  T.B.  Tripp,  Esq. 
49  East  96th  Street 
New  York,  m' 
(212)  831-0229 

9.  In  Re:  Lester  -  Appeal  to  the  App.  Div.  1st  Dept.  from  decision 
of  Samuel  J.  Silverman,  Sup.  Ct.  N.Y.  Co.  The  issue 
presented  was  whether  the  Court  has  equitable  jurisdiction, 
pursuant  to  Section  68  of  the  Partnership  Law,  to  direct  an 
interim  distribution  of  assets  to  a  creditor  or  partner,  upon  a 
fmding  that  such  distribution  does  not  impair  the  rights  of 
other  partners  or  creditors,  and  whether  under  the 
circumstances  of  this  case,  the  Court  properly  exercised  its 
equity  jurisdiction  and  discretion  in  directing  an  interim 
distribution  to  Petitioner-Respondent  Emiie  Z.  Berman  whom 
I  represented,  a  former  partner  and  cr?ditor-claimant. 

Adversary: 

Lester  Schwab  Katz  &  Dwyer 
120  Broadway 
New  York,  NY  10005 
(212)  964-6610 

Eaton  Van  Winkle  &  Greenspoon 

600  Third  Avenue 

New  York,  NY  10016  (no  longer  in  existence) 

10.  Getlan  v.  Josephthal  &  Co.  -  Appeal  from  order  of  Becker,  J., 
Sup.  Ct.  Nassau  Co.  to  App.  Div.  2d  Dept.  I  represented 
Josephthal  &  Co.  a  large  broker  dealer. 

Plaintiff  instituted  an  action  for  monetary  damages.  Defendant 
made  a  motion  to  stay  that  action  and  compel  arbitration,  on 
the  basis  of  an  agreement  signed  by  Plaintiff  which 
incorporated  therein  by  reference  another  agreement  containing 
an  arbitration  clause.  The  appeal  presents  the  question  of 
whether  plaintiff-respondent,  who  signed  an  options  agreement 
explicitly  representing  that  he  had  received,  read  and  signed 
the  defendant-appellant's  customer's  agreement  and  agreed  to 
its  terms,  which  terms  were  incorporated  by  reference  into  the 
signed  agreement,  can  deny  that  he  is  bound  by  an  arbitration 
provision  contained  in  said  customer's  agreement. 
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Adversar>': 

Stanley  Lehrer 

One  Huntington  Quadrangle 

Melville,  NY  11747 

Since  the  above  names  and  cases  go  back  to  before  I  went  on  the  bench,  you  may 
be  interested  in  some  names  from  ray  last  year  and  a  half  at  J- A-M-S.  Listed 
below  are  some  insurance  company  supervisors  who  know  or  can  direct  you  to  those 
who  knew  about  the  work  I  do  and  some  plaintiff  counsel  who  have  mediated  before 
me.  In  addition  I  have  added  the  names  of  some  of  my  adversaries  in  the  above 
mentioned  matters  with  whom  I  have  had  recent  contact. 

Stephan  Siegel,  Esq. 
L/O  Stephan  Siegel 
(718)  575-3900 

Ahuva  Genack 
Asst.  Gen.  Counsel 
Chemical  Bank 
270  Park  Avenue 
New  York,  iSTY  10017 
(212)  270-2422 

Reliance  National  Insurance  Companie .,  Inc. 

Mr.  Arthur  Scott,  Assistant  Vice  President 

Mr.  Charles  Figueroa,  Assistant  Vice  lYesident 

77  Water  Street 

New  York,  N.Y.  10005 

(212)  858-5992 

Marguerite  O'D.  McComb 
Home  Insurance  Company 
10  Exchange  Place  -  13th  Floor 
Jersey  City,  N.J.  07302 
(201)  200-5589 

Charles  Moerdler,  Esq.  (Co.  Arbitrator) 
Strook  &  Strook  &  Lavan 
7  Hanover  Square 
New  York,  N.Y.  10004 
(212)  806-5400 
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Hon.  Nicholas  Figueroa 

60  Centre  Street 

New  York,  NT  10005 

Supreme  Court,  New  York  County 

(212)  374-8596 

James  T.B.  Tripp,  Esq. 
49  East  96th  Street 
New  York,  NY 
(212)  831-0229 

Edward  J.  Kuriansky,  Esq. 
Special  Prosecutor  -  Nursing  Homes 
270  Broadway 
New  York,  NT 
(212)  587-52250 

Hon.  Louis  Freeh 

Director,  Federal  Bureau  of  Investigation 
10th  &  Pennsylvania  Avenue,  N.W. 
Washington,  D.C.  20535 

Jed  Rakoff,  Esq. 
One  New  York  Plaza 
New  York,  NY  10004 
(212)  820-8570 

19.  LeeaJ  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit 
any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived.) 

While  Chief  of  the  Criminal  Division  in  the  U.S.  Attorneys  office  in  1970  -1971.  I 
was  asked  to  eliminate  the  backlog  of  criminal  cases  that  had  grown  up  over  the 
previous  U.S.  Attorney's  nine  years  in  office.  This  was  a  monumental  task  because 
it  required  review  and  absolute  fairness  for  each  of  many  very  old  cases.  With  the 
help  of  assistants  the  office  became  close  to  current  within  a  year. 

Two  more  recent  significant  legal  activities  include  my  work  as  the  Executive 
Judicial  Officer  at  Judicial  Arbitration  and  Mediation  Services,  Inc.  (J  •  A  •  M  •  S)  and 
my  role  as  a  Commissioner  on  the  Mayoral  Commission  to  Investigate  Alleged  Police 
Corruption.  The  former  has  provided  a  real  understanding  of  ADR  and  particularly 
the  mediation  process.    I  have  been  asked  to  mediate  close  to  500  cases  of  all  sorts 
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since  I  came  to  work  in  October  of  1992.  The  cases  have  ranged  from  simple  slip 
and  fall  cases  reaching  closure  for  sums  as  low  as  $5,000.00  to  large  commercial 
matters.  One  such  matter  involved  a  N.Y.  State  County  and  a  Fortune  500 
corporation,  it  took  four  days  but  was  finally  resolved  for  some  $15,000,000. 

As  to  the  latter,  I  was  appointed  to  the  Commission  by  Mayor  David  Dinkins  in  1992 
and  we  have  had  meetings,  held  public  hearings  and  written  an  interim  report.  The 
public  hearings  revealed  police  corruption  in  pockets  throughout  the  city  and 
examined  into  the  reasons  for  this  conduct  and  its  cyclical  nature.  (There  have  been 
aUegations  of  police  corruption  leading  to  investigative  commissions  just  about  every 
20  years  since  the  dawn  of  the  20th  century.)  The  publicity  was  overwhelming  and 
hopefully  our  efforts  will  bring  an  independent  body  into  being  that  will 
continuously  monitor  the  Police  Departments  efforts  to  stamp  out  corruption  as  well 
as  address  issues  of  police  culture  which  the  Commission  beiieves  is  in  large  part, 
along  with  the  drug  trade,  responsible  for  this  small  but  not  insignificant  number 
of  corrupt  police  officers.  I  have  attended  the  bi-weekly  meetings  of  the  Commission 
at  which  the  policy  and  activities  to  be  followed  by  the  staff  are  determined, 
participated  in  each  of  the  public  hearings  and  have  played  a  role  in  writing  the 
interim  and  currently  the  final  Commission  report. 
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n.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PL'BLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

Stock  options  negotiated  before  I  came  to  work  at  J- A-M-S  in  October  1992  and 
which  may  amount  to  a  ma.ximum  of  15-20,000  shares.  If  exercised  they  have  no 
value  unless  and  until  J -A-M-S  goes  public.  I  am  eligible  under  the  N.Y.S. 
Retirement  System  to  receive  a  pension  following  my  62nd  birthday  it  will  amount 
to  about  $20,000  annually. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  prese.it  potential  conflicts-of- 
interest  during  your  initial  service  in  the  position  to  which  yor.  have  been  nominated. 

There  is  no  litigation  outstanding  and  therefore  no  potential  or  real  conflict.  If  the 
canons  of  judicial  ethics  mandate  that  my  role  as  trustee  Piust  be  severed.  I  will 
resign. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  c  Jtside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?   If  so,  explain. 

I  have  no  such  plans  unless  a  treatment  for  a  volume  on  Alternate  Dispute 
Resolution  is  pu.  chased  by  Doubleday  or  another  publishe*  or  I  am  able  to  remain 
the  trustee  for  three  trusts  for  which  I  presently  serve  as  trustee. 

List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  lor  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  S500  or 
more  (If  you  prefer  to  do  so,  copies  of  the  fmancial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  attached  Financial  Disclosure  forms. 

Please  complete  the  attached  fmancial  net  worth  statement  in  detail  (Add  schedules  as 
called  for). 

See  attached  net  worth  statement. 
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Have  you  ever  held  a  position  or  played  a  role  in  a  political  .ampaign?  If  so.  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  ran  for  Lieutenant  Governor  on  the  Liberal  Party  Line  in  an  uncontested  primarj- 
with  Governor  Cuomo  in  1982  and  declined  in  order  to  accept  a  nomination  to  the 
N.Y.  State  Supreme  Court. 

m.    GENERAL  (PUBUC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  fmd  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

Virtually  all  of  my  activities  undertaken  by  my  professio.ial  and  organizational 
agencies  and  as.sociations  as  listed  in  my  answer  to  questions  9  &  10,  help  the 
disadvantaged.  I  am  proudest  perhaps  of  initiating  and  running  the  minority 
internship  prog-  rm  at  the  New  York  County  Lawyers  :\jsociation.  Under  the 
auspices  of  the  County  Lawyers  Association,  worthy  minority  men  and  women  law 
students  who  demonstrate  a  need  to  earn  money  during  the  summer  and  would  not 
be  able  to  take  a  nan  paying  job  such  as  interning  for  a  jidge,  have  been  placed 
with  Supreme  Court  Justices.  This  year  from  N.Y.  cou:i  y  law  schools  over  90 
applicants  were  interviewed  by  the  committee  for  10  intern-  hips.  They  don't  earn 
a  lot  of  money  but  enough  to  make  the  experience  possible  This  effort  consumes 
20-30  hours  of  my  time  each  year. 

Earlier,  probably  the  70's  I  advocated  and  with  other  eventually  secured  the  Harlem 
branch  of  the  Small  Claims  Court  this  effort  consumed  hundreds  of  hours  over 
several  years  but  fmally  provided  an  opportunity  for  residents  of  Harlem  to  avoid 
hours  of  travel  down  to  Centre  Street  to  assert  their  rights.  I  also  sat  in  that  Court 
as  an  arbitrator  for  many  years.  This  activity  consumed  4  or  5  hours  once  or  twice 
a  month. 

I  am  also  proud  of  the  work  recently  accomplished  and  that  which  is  still  to  come 
as  one  of  five  Commissioners  on  the  Mayors  Commission  to  Investigate  Alleged 
Police  Corruption  (The  MoUen  Commission).  This  effort  Including  attendance  at 
Public  Hearings  and  regular  bi-weekly  meetings  and  review  of  reports  consumes 
approximately  3-4  hours  per  week. 

During  my  career  and  in  addition  to  committee  work  in  and  for  the  organized  bar 
I  have  lectured  at  a  variety  of  post  admission  legal  education  programs  including 
PLI,  ALU  ABA  and  the  New  York  County  Lawyers  Association. 
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The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  yoii  currently  belong,  or  have 
you  belonged,  to  any  organization  which  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  implementation  of  membership  policies?  If  so, 
list,  with  dates  of  membership.    What  you  have  done  to  try  to  change  these  policies? 

No  such  membership. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?   If  so,  did  it  recommend  your  nomination? 

Yes. 

Please  describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning 
to  end  (including  the  circumstances  which  led  to  your  nonn^ation  and  interviews  in 
which  you  participated). 

Several  years  ago  while  on  the  State  Court  bench  a  member  of  Senator  Moynihan's 
Screening  Committee  asked  if  I  was  interested  and  I  responded  in  the  affirmative. 
I  was  interviewed,  reported  out,  but  not  recormnended.  That  was  1991  I  believe. 
I  was  interviewed  again  in  1992,  reported  out  and  reconnnended.  That  was  in 
November,  1993.  Following  that  recommendation  I  filled  out  a  variety  of 
questionnaires  f-ir  Justice,  the  ABA  and  the  FBI  -  to  say  nothing  of  this  one.  I  was 
interviewed  at  Justice,  by  a  representative  from  the  ABA  and  by  two  FBI  agents. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  inteqireted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

I  recall  no  such  discussion. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  govemi?.ent,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 

resolution; 
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b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affinnative  duties  upon  governments 
and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner 
of  an  administrator  with  continuing  oversight  responsibilities. 

The  role  of  each  of  our  three  branches  of  government  is  spelled  out  in  the 
constitution.  Clearly  it  is  the  checks  and  balances  between  the  three  that  has 
made  America  great.  The  role  of  its  courts  is  different  at  different  levels. 
The  Supreme  Court  and  to  a  lesser  extent  the  circuit  courts  of  appeal  set 
precedent,  the  district  court  is  the  court  of  original  Jurisdiction  in  the  federal 
system  and  in  my  view  it  was  not  intended  set  precedent.  The  mission  of  the 
district  court  is  as  I  see  it,  to  dispose  of  cases  fairly  and  expeditiously  and  to 
do  so  by  following  the  precedents  set  by  the  higher  federal  courts.  It  is  not 
a  vehicle  for  far  reaching  orders  nor  is  it  appropriate  for  a  district  court 
judge  to  loosen  jurisdictional  requirements  such  as  those  related  to  standing 
and  ripeness. 
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FINANCIAL  DISCLOSURE  REPORT 


Report   R*qulr*d    by   rha   Ethlo 
Ra£om   A.CC    oC    1989,    PuC.    L.    No. 
lOl-lS^:.      HovwiDar    30,    1969 
(5    U.S.C.A.    App.    6,     SS101~112) 


L.    Parson   Reporting    (LdSC    name, 

Baer ,    Harold    Jr. 


first,  lUddla  ialcial) 


Z-  Court  or  Organltatlon 

Judicial    Arbitration    & 
Mediation    Services ,     Inc . 


3-    Date   of    Report 

4/15/94 


4.  Title   (Article  III  ;]udges  Indicate  active  or 

■•nlor  •tacus;  Magistrate  fudges  Indicate 
full-  or  part-tlsB] 

Executive    Judicial   Officier 


5.    Report  Type    (ctiecx    appropriate    type) 
X     Nosloatlon.    Date     A  /  ?  fi  /  Q4 


6.    Reporting   Period 

4-01-93 
4-11-94 


7.    Ctimmbnzn   or   of  flea   Addrspa 

345  Park  Avenue,  8th  Floor 
New  York,  NY  10154 


e.   on   tile  basis  of   me   inforeaclon  contained  In   chla  Report,    It 
la.    Is   Dy  opinion.    In  coepllance  wltb   applicable   lawa   and 
requlatloaa  


Reviewing  officer  signature 


IMPORTANT    NOTES:      The    instrucaons     accompanying     this  form    must   be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  infonnation.    Sign    on  last  page. 


I.      POSITIONS.      (Reporting  individual  only,  see  pp.  7-8  of  Instruaions.) 

POSITION  NAME  OF  ORGANIZATION/EfnTTY 

NONE        {No  reportable  poaltlona) 


Trustee 


Christooher   &    Peter   Ausnit 


Trustee 


Daniel    Frev 


II.     AGREEMENTS.     (Reponlng  individual  ooly,  see  p.  8-9  of  instructions.) 
DATE  PARTIES  AND  TERMS 

NONE        (No    reportable   agreemanta) 

New  York  City   Management  Welfare  Fund 


New  York  State 


Pension  -  To  beqin  following  mv  62nd  birthday. 


NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  instructions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

(Honoraria  only)  (yours,  not  spouse's) 


□ 


NONE        (Ho    reportable   non-lnveataent 


Annual     Ti-ngt-pp     rnmm  . 


Salary    .TftMS 


Practising    Law    Institute 


Association    of    the   Bar   of   The    City   of   N.Y. 


s 

Ifi .000 

S 

it;    nnn 

$ 

1,000 

s 

s 
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FINANCIAL  DISCLOSURE  REPORT  (conid) 


N&ma   oC   Psraon   Raportlng 

Harold    Baer ,    Jr. 


Date   of    Rspon 

4/15/94 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children:  use  the  parentheticals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.    See  pp.13-15  of  Instructions.) 


SOURCE 


DESCRIPTION 


NON£        (Ho   such   raporxable   ralaburBeisenCa    or   gifts) 


V.      OTHER   GIFTS,      (includes  those  to  spouse  and  dependent  chUdren;  use  the  parentheticals  *(S)'  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.l5-I6  of  Instructions.) 


U' 


SOLT^CE 

NONE        (No    Buch    reportable  glfti) 


DESCRIPTION 


V.4LUE 


VI.      LIABILITIES,      (includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  bv  using  the  parenthetical  "(S)"  for  separate  liabilitv  of  spouse,  "(J)'  for  joint  liability  of  reporting 
individual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.    See  pp.16-18  oflnstructions.) 


□ 


CREDITOR 


DESCRIPTION 


VALUE    CODE* 


NONE     (Ho  r.por=eM.  ii.i,iiiti..)        See    (1)    an(i    (2)    in    Section    VIII 


VALUE   COOES: 


J   -    SIS, 000   or  !•»•  K  »   $13,001   to   $50,000  L  -  $30,001   to   $100,000  H  -   $100,001   to   $230,000 

R- -   $330,001.10  5300,000      -O  -  $500,001.  to  $1,000,000    ...  ?  -  Mora    titmn  $1,000,000  ^       ,^^     ^ 
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Hmma  oC   Pacaor.  Raperclng 

Hsrold    Baer,     Jr. 


Oa:e  oC   Roporr 

4/15/94 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    occludes  those  or  spouse 

and  dependent  ctujdren;  see  pp.  IS-27  of  Instructions.) 


A. 
DeacripClon    oC  A&aaCa. 
(Lncludlng    cruAC   aaaet^r 

Indlcaca,    wbara   AppUcabla,    ownar  of 
■Cha    assat    tn*   usiag   -da    pa^arlc^-tical 
"fJ)-    rar   lolnr  owtiarahlp    of    reoon- 
Ing   indlviaaai    and    aoouaa,    "(SI"    tor 
Bopa^aco   ownarBtUp   by   apouaa.    "rDC)~ 
Cor   ownaratilp    by  dapandaac  ciiild. 

?Iaca    '[X)'    aftor  each    aaaat 
axaopt   frcMc  prlar  dlscloaura. 

B. 

I.ncoo* 

during 

Tooorting 

pnrlod 

Cross   vslQe 

&t  and  o; 

rsportl.-ig 

p«riod 

Aiisacilona   dur 

3. 

ng   repot-Elsg  period 

Aat., 
Cod«- 
(A-a) 

12) 

dlv., 
rant  or 

(1) 

Volao* 
Codo^ 
(J-?) 

12) 

valus 
Ksthod^ 

Cods-* 

Iyj>« 

bi?:5;Li, 

nmcgar, 

redeBo- 
TLlonj 

Jt  noc  axaspt.    trau   dlacloaura                  1 

Hon^ 
Day 

£3) 

Code^ 
tJ-Pl 

Ca  la- 
coda^ 

Idancily  oC 
bover/aalla;: 
fii    private 
iraaaactloa) 

NONE      (Ho   repoi-t^bla 
income,    aasats,    or 

30n   r,i  iiottp    Co    f  SI 

& 

Div 

K 

T 

600    Home    Denot    Inc    (S) 

A 

Div 

K 

T 

3 

300    Merck    &    Co .            f  S) 

A 

Div 

J 

T 

Div 

M 

T 

(  S  ) 
6,262    Roch . Ed . Mun  ,     Inc 

D 

!   500    3alt    Disnev    Co    ! S) 

i 

Div 

K 

T 

1    20  0    £x:<on    Coro               (  S) 

A 

Div 

J 

T 

100    FPL                                  (S) 

A 

Div 

J 

T 

3 

50  0    r reeport    McMoranjg) 

B 

Div 

J 

T 

9 

200    Gen-eral    Motors       (S) 

A 

Div 

J 

T 

10 

200    Hershev    Food    CorD( S 

)    A 

Div 

J 

T 

11 
500     K°nnaa    Co.                 fSl 

A 

Div 

K 

T 

^00     P-nr-n-     S,     rflmhl=     r^ 

A 

Div 

K 

T 

5500    Sun    Distrs               ( S  ) 

D 

Div 

L 

T 

(S) 
Suffolk    Co    NYSWR       6.4% 

A 

Coupon 
Div 

J 

T 

'Smith.  Barney/Shearson 

& 

ni  \r 

J 

T/IRA 

170   "Lakehead    PipeliBe(S 

)    A 

Div 

J 

T/IRA 

^ats    Serv-Coupon    9.125% 

'l  Q  O  S               1  Ci\ 

- 

J 

T/IRA 

144  2    Oakmark    Int. Fund 

A 

Div 

K 

T/IRA 

?014    Vanguard    Fixed 

"nr-nmp    Fund 

A 

Di  v 

J 

T/IRi 

257    Ivy    Growth    Fund 

A 

Div 

J 

T 

:    IncOB»«/Ctln  Coaom:         i-51.000   ox    lo««                      B"S1,001    to   S2,S00                      C-$2,501    Co    5,000                         t>-S5,001   ro  515,000 
rSw*    Col.    Bl    t    041         E-SIS.QOI    to  SSO.OOO             F-$50,001    to   5100,000               c-SI0O,0Ol   to   51,000,000        B-Hore    chao    SI. 000, 000 

:    '/diuo   coo«*i                        J-Sa5,0OO    or    !•■•                     K-S1S,00L   to   550,000                  L-550,OOL    to  S10O,000               K"S100,001    to  5250,000 
fSofl    Col.    CI    t.   D3!         n-S2SO,001    to   $500,000        9-5500,001    to   51,000,000        P-«or»    tiian    51.000,000 

-    Vaioo  Matiod    Code*:       Q-Appral3«l                                   R-Co»t    (toaI    •scat*  oaJLyJ      5-A«»«««o«nt                                     T-c«SO/HArk«t 
(Sn»   Col.    C2)                     U-3ook  Valu«                                v-othor                                                 W-Sttl«*t»i 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


Has*  o:   Parson   Rapor^ln? 

Harold    Baer,     Jr. 


O&la    of    R«porz 

4/15/94    • 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  or  spouse 

and  dependent  children;  see  pp.  18-27  or  Instructions.) 


A. 

pvscrlpclon   of  Aasvta 
(ixicludinQ   t^ruac   oBavt^a} 

Jndic»t»,    vharm  appUtcatile,    ownar  oC 
ch«   asaaC   try   using   ^fio   MrenCha'CJ.cal 
•(j>"    for  joint  owTierstiip  of  roporr- 
Ing    Indlviauil    astt    epouaa,    "(S)       tor 
■  vpa^ara   ownaratUp   by   apouaa,    *(DC) 
for   ovnacBnip   by   ctepandooT^  cblld* 

PIac«    *(X»*    aCtttr  aach    aasat. 
ax«Bpc   £ruK8  prior  dlsclosura. 

B. 

lacoo* 

durlno 

repocclng 

period 

Ocosa   voloa 

at  and  ot 

raoor^ng 

par:od 

D, 
TTftasactlocifl   during    reporriug   parlod 

tec, 

cod«- 

'ST: 

ranc  or 
lar.  ) 

(1) 

K»l5a, 
Code- 
(J-P> 

(21 

Valua 

Hacnod,) 

coda-" 

C5-a> 

bi;;Iiii, 

cargei:, 

rodano- 

^ion> 

IL  noi  axoopt  Iron  dlacioeure                | 

Da,y 

13) 

Idaaclty  oL 
bCTvor/aallar 
[ll   private 
crc=&«ccioc] 

Cdlnr 
Codo^ 

NONE      (No   raporcabla 
Incoma,    saseca,    or 
rransacClonal 

1 

117    Global/Scudder 

.^ 

Div 

J 

T 

2 

400    Ameritech    Cotd 

A 

Div 

K 

T 

3 

20  0    Rp^  1  1    .2ir  t  ani- i  r    Cn rn 

A 

n-i  V 

J 

T 

100    Bell    South    Corn 

A 

Div 

J 

T 

4,759    Eaton    Vance 

L 

-r 

s- 

ii 

DH  V 

K 

T 

7 

200    Intel 

A 

Div 

J 

T 

a 

200    Mobil    Corp 

A 

Div 

J. 

T 

9 

200    Questar    Corp    Utah 

A 

Div 

J 

T 

'°          Rochester    Fund   Man. 
5582    Inc. 

n 

Div 

r. 

T 

■          Southwestern    Bell 
0  0  0    r'n  i-p 

& 

K 

T 

A 

Div 

J 

T 

200    Texaco 

-.2 

200    U.S.    West    Inc. 

A 

Div 

J 

T 

14 

1000    Warner    Lambert 

B 

Div 

L 

T 

Ac    Go    Fiscal    8.250%/ 

B 

CouDon 

K 

T 

"orth    Tanawanda    NY    9.2% 

17  /7nn 1 

D 

Coiinon 

K 

T 

-7 

1000    Neolens 

J 

T 

13 

1500    Ohio    Edison 

B 

Div 

K 

T 

-9 

200    Pfizer 

A 

Div 

J 

T 

Public    Serv    Ent-Er. 

1  ")  7Q 

C 

Div 

K 

T 

1    I!ic=».«/Cili.  Coao.:         i-Sl.OOO   oc  IM.                      B-Sl. 001  -co   52,500                      C^2, 501   CO   5,000                         B-S5,001    to   SIS-MO 
'.        rSM   Cal.    Bl   t   041         E-SI5,001    Co   550,000            F-S50,001   to  5100,000               CSIOO.OOI   Co  SX. 000, 000        B-«or.   th.o   ^1, 000. 000 

;  :    >,.lu.   COO... MTiTodb-or   I.,.                    K.S15;00I   CO   550,000                 L.S50, 001    Co   5100,000               K.S100,001   to  S210,uuu 

•        'Se«   Col      CI   t   03)         :i-S25O,0al    to   5500,000        0-5500,001    to   51,000,000        P-More    Chan    51,000,000 ^ ^ . 

;,   vjloo  notaod  Code*;      Q-Appraiaal 

1        (S«   Col.    C2)                     U-Boot  V«lo«    :.. 

R-co*x    (r»al   «cace  oniyj      a=A39e3snanc                                     i-t-jan/MATKOc 
v-och«r      ■■                                .w-s*ti««t»d 
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FTOANCIAL  DISCLOSURE  RjEPORT  (cont'd) 


Nana   oC   Person    Raporcln^ 

Harold    Baer ,     Jr. 


Dace    o;    Bapori 


4/15/94 


VII.    INVESTMENTS  and  TRUSTS  --  income,  value,  transactions,    (includes  those  or  spouse 

and  dependent  children;  see  pp.  18-27  or  Instructions.) 


IV. 

Daacrlpdon   o£  Aaaata. 
(Including    ctuac  aasvca) 

IndJxBCa,    «tisr«  appllcabae,    ownar  ot 
tha    aaaac    &y   using   tha    ooranthetical 
-fJ)-    Cqz:   iodnt  ownarsnlp    ol   reoort- 
ing    Indlviaiul    and    npou^o,    "(S)"    lor 
aaporaro  c«^aratap    by   apouaa,    *(DC)" 
Lor  ownexahip   Cy    d«p«ndoot    eilld. 

FI«c*   -fXt'    attar-  aacti    oaaat: 
Bxanpt  ixott  prior  dlacloouro. 

B. 

Ineoma 

during 

TaportJng 

pSrlod   " 

c. 

Croaa  valto 

at   end  o: 

roportlr.g 

?«riod 

D. 
Traaaactlona   during   reportlag   parlod 

(1) 

Aat.T 
Code- 
lA-B) 

t=) 

Typ« 
e.g., 
dlv.  , 
rant  or 
lot.  ) 

(1) 

Valoe? 
Cooa'^ 

tj-p; 

12) 

Valua 

Matnod^ 

Code-' 

buy.aajJ,, 

sarger, 
redomp- 

11  not.  axaspc  £ro3  dlacloaure                 1 

Oata: 
MontJ 

(3) 

Coda' 
(J-?) 

Galn- 
Codo- 

li-a) 

'5) 
Idoatlty  o£ 
bovar/aelloc 
(11   prlvato 
traoaactloc] 

1        NONE     (Mo  reporxabla 
Incoaa,    aaaaca,    or 

1 

2500    Sun    Distrs    L.P. 

C 

Div 

K 

T 

'                                             11/94 
NYS    HFA       Nonorofit    6.75 

»A 

CouDon 

J 

T 

woci-r-h      r*-.r    7    r\rs%    19/qa 

a 

louDon 

J 

T 

'nys    M|dC^p,^5,     ^"'^" 

A 

"Coupon 

,7 

T 

5 

Mar    Mv    Co-,-    K  Q    -7    7^9    -> /n 

;A 

:ounon 

7 

T 

"Port    Auth    NY    &    NJ    7.50% 

6/17 

A 

roiipop. 

J 

T 

'256    Smith    B.S.    Agg . 

a 

.1 

T- 

10    Units    Mun    Inv.    Tr5st 

A 

Div 

J 

T 

'900    Cypress    Semiconduct 

-   Corn . 

- 

K 

T 

'f'ort    of    N.Y.    Auth 

a 

.1 

"~^- — ^ 

't'ort    of   N.Y.    Auth 
1    7s»    7/1=,  /m 

a 

"•/-Ml  nr\r\ 

J 

T 

'fTYS    Dorm   Auth    7.4%    7/04 

A 

Coupon 

J 

T 

MAC    N.Y.S.     Ser    46    ^ -^^^^ 

\ 

rniirinn 

.1 

T 

'dopenheimer    &    Co. 

1  "5     7^  n»    7  /m 

a 

ni  17 

.1 

T 

^5                      t    -  '  ,'  N  1 

US    Savinas    Bands 

C 

INT 

K 

■w 

16 

Nat.Housina    Part. 

C 

K 

W 

17 

100    Weyerhauser    Co. 

M-^ 

-        J 

B 

500    Bally   Mfg    Corp 

8-11 
93 

-       J 

B 

19 

500     CatPT-pillflr    Tnr 

8-11 
93 

K 

D 

20 

300    Mobil    Corp 

11-1 
93 

K 

D 

1    ISCOM/Cillt  CCKUai         %-Sl,000   or   !•••                      B'Sl.OOl   to   S2,S00                      C.S2,S01.   u    S.OOO                          D.s:,001    to  SIS. 000 
fS»«   Cal.    Bl   L   D*)         E-S15,00l    to   550,000             F-SSO.OOl    to  5100,000               C-SIOO,001   to  51,000.000        B-Hor»   th«o    51,000,000 

2    v.iuo   Coom:                        J-S15,000   or    laas                    K-51S,001   to  550,000                  L-S50,001    to    5100.000                n-SlOO.OOl    to   siiO,000^. 
IS~   col.    CI    I    031         I1-S250.001    to   5500,000        O-S500.001    to   51.000,000        P-nor.    tji.n    51,000,000                                                                  *?<■> 

3   VAlDO  Hat^od  Cod*a:      0*Appr«iftal.                               R-Cost    (ra&i   aacata  only]     s*Aaaaaaaant                                  T-c^ati/Mar)cot                   ;  ...r 
(S—  Coi.-caj,:-,:.;,,  ,..U-»oo]t,V«iu»                            "-m-hmt                          .  ,^, w-S»ti»at»l    ,,,;,.,    ,        ..-.-svsh,.                               '"jr 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions. 

and  depeodeat  children;  see  pp.  lS-27  of  Instructions.) 


(Includes  those  of  spouse 


DaBcclpcion   ot   AAasta 
(Including   ^ruac  a3»«c^> 

IniStca'co,    wbar*   appULcabJ.©,    ownor  oC 
Cfta   a8«eC   by   using   Zb9   pArar.chetLicol 
•,'J)"    far   i<xLnt  o-nairanlp  o£   raoor^- 
ing   Initviaual    ind    •oouae.    "tSl"    tor 
aapaxaco    o-nor»cap    by    apousa.     ''(DCJ" 
tor  owQexar.ip   by  Sepandaoc  ciilld. 

?l«ca    "(X)"   a:iar  aach  oaaet. 

axompz   iron  prlcr   dJ-acloaure. 

Xncoaa 
raoor-Llng 

c. 

Groaa    valoo 
ac  enC  ot 

Traasaccl 

OR3  duri 

0. 

ng  reporting  period 

pariod 

A3C.  T 

U) 
Type 

Tonr  or 
i=t.) 

(1) 

ValOBt 
Code- 

(2) 

valua 

Macncd-i 

Cotle^ 

buy  J  sell, 

--lon> 

ir  not  axaapt  Iron  diaclosure 

Mono- 
2ay 

[3] 

Valoe-) 
Coda- 
(J-?) 

1«> 

Code^ 
li-3) 

'5) 
IdoBClty  o£ 
bovar/eallftr 
til   private                i 
traneectloQ)              ' 

NUNb      (No   rapoiriabXa 

cranaac-lonal 

200    Peosico    Inc 

1 

B 

100    Hershev    Goods    Co-^o 

LO-2 

^3 

r. 

c 

c 

3 

9  00     nn=)Vo-r     Op  1- c; 

r 

5 

5 

' 

a 

9 

10 

-- 

i: 

13 

14 

15 

IS 

17 

la 

19 

20 

1    Ilic==./C»ln   Coa..i         i^Sl.OOO   or  I...                      B-Sl.OOl   to  SJ,500                      C-SZ, SOI   to   5 .000                         O-SS, 001   to  515,000 

rs.«    Col.    91   1    nil         I-SIS.OOI    to   SSO.OOO             r-SSO.OOl   to   SIOO.OOO               C-S10O,001   to  Sl.OOO.OOO        B-Mor.   tn.o   Sl.OOOjMO — . 

-    V:,iu.   coao..                       J-SIS.OOO   or   L..             "-  K-Sli    001   to   S50  000                 L-SSO   001    to  SlOO.Ollo               «-S100,001    to   S210,uuu 

1  Valo.   notood   Cod».;      Q-Appral3»l                                  R-Coat    (r«*l   istit.  only)      »-*»»««»««<lt                                    X«C*.ll/K«r«.t 

(S.e  Col.  C2)                   O-Book  v.lu«                             v-otMr .                     ^                   MstlaoMd      ,      w  "        „                                                 ^ 
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FINANCIAL  DISCLOSURE  REPORT  (conCd) 


Nabs  of    ?acson    RaporLlng 

Harold    Baer,     Jr. 


Da La  oC  Raport 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS,    (indicate  part  or  Report.) 


( 1) 

I    own    a    1/2    ini-pr<a«;t     -in    sn    flnflrtmcrl-    ai-    Ronsventure.     Ft.     Lauderdale. 

Fla.       The    rent    beqinnina    4/94    was    $750/mo.       The   mtge    aDorox.    550,000 

Mv    interest    is    1/2    of   each. 

(2) 

I    own    aoDrox.     11%    of    an    aoartment    blda    at    400    Park   Ave,    Brooklvn,    NY 

with   mv    two   dauahters.       We    each  .own    1/3    of    the    11%.       We    have   owned    it 

for    aoorox    6    vears    with    no    income   at    all.       Earlv   this      vear   due    to   a 

mtge.    refinancing    each   of    the    three   of  us    received   approx.     $1800.00 

(  3  ) 

The    sales    reflected    in   VII    were   made    to   buy   a   primary    residence    - 

only    gains    are    reflected    as   per   my   understanding   of   the    instructions. 

IX.    CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
funaion  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  de&ned  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  cetopliance  with  (he  provisions  of  5  U.S.CA.  app.  7,  §  501  et.  seq.,  5  U.S.C  §  7353  and  Judicial  Conference 
regulations. 


Signature 


Date 


^k^lf^ 


NOTE:      ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRDVDNAL  SANCTIONS  (5  U.S.CA.  APP.  6.  $  104,  AND  18  U.S.C  §  1001.) 


FILING  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to: 


^^:,^'mh/!: 


Judicial  Ethia  Conunittee 
Adminisirative  Office  of  the 

United  States  Courts 
Washington,  DC  20544 
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FIN..\NCIAL  STATEMENT       lS^  '^'' 


NET  WORTH 


Provide  a  complete, 

m  ass;ls  (LncludLng  bani  accounts, 
holdings)  all  liibiiiacs  Cir.cludlhg 
yourssL',  your  spouse,  and  other  Ir 


currcat  financial  net  wonh  statement  which  itiTuics  in  d:'.=ii 
,  real  estate,  securities,  trusts,  u'.vcstrr.ents,  3.nd  other  5jiar;c;a2 
debts,  mortgages,  loar.s,  and  ether  fLnar.cLil  obLigadons)  of 
rjT.ediats  members  of  your  household. 


_ 

SerOdaA    ^/./f?3 

Assc.s                                                                   UABOxnzs                              1 

Cuh  on  hind  ind  m  ):tr±s 

1    10   ^Of?  1    '^°'"  F''^''  ^  bl.ll3-»=K=i                    1                 1               1              1 

U.S.  Goverimenl  >«.c:™de3— idd            ^ 

►chsduJo 

,    . 

Noiti  piyiblc  to  bMij-i-jcc-.:^ 

Lir^  Kcundci-iii  schedule               ■»if 

1    Nolri  piyibie  to  rdiavcs                                 |                 j                             i 

Uriijiid  i££\^.::ti-idd  ic^eiule          "PtT 

1 

Nctss  piyiilc  to  oiicn                                |                           |            1 

AccocTU  i;id  no[£;  r::c=:vible:                               | 

1  Accocnu  i.-,d  bull  due                                               |        ^  Ood  \ 

Due  irom  rsUdvcj  luc  frie.-idi                          I                   | 

tJr.jud  incc.m  tii                                           1               1              1             1 

Dts  ^.-n  c-Jir-j 

OJ>cr  iip»."d  til  irvd  intirtsi                       |              | 

i 

Douccul 

/« 

7f7 

SeiJ  cj'jJlc  cvntd-uiti  sc-.cilic 

3j& 

oof) 

Qiisei  n^crtjijei  *.-d  oL-«r  Hcrj  piy- 
ibic 

?.£ij  rjlili  rr.cr^ztz:  rsceivtble 

Other  i=ix^-lt^T;ii=: 

1 

A-,;'-3i  ird  -'>.e:  penoniJ  prapcrry 

Ciih  vijj«_iif3  •r.juxuice 

Cn.^:  is!cu-,i^:ri2=:   /^/^     f\Cc/)OJY^ 

7^ 

fn 

'^  ptfgkei   ^nufyT/eJ    ae 

■ 

6€cuz\  r,^?  c/bU'  esa:moe 

i 

ftccdiijr^  f  Scfi^Oui^ 

/ 

W 

in 

Total  Iialu2iBcl 

/i/7 

7j:7 

yf-^c^rf^Pi/tifrr^  of- fil'eSnnfi^ 

T^ 

Sod 

K«  Weith 

/ 

^(?^ 

3.2><f^ 

Total  A^i£Ls 

/ 

ni 

no 

Totil  Uibilirft  and  oe:  wortii 

/ 

?7i 

fU\ 

C0M"LVOi.Nl  LlAJilUili^S 

GENERAL  DiT  ORMATION 

Ai  cnticfKr,  cssraiitr  or  lu^ntntor 

-^ 

Ar*  any  uieu  pledfol?   (Add  cchoi- 

V'^ 

On.kuci  &f  conncu 

-&■ 

Arc  yoa  defoiilaiit  In  aajr  tsiti  cr  Icfal 

M 

L«t«J  Cljiinj 

jy 

Hive  yotl  eve  tx3:ea  haj\tvp<c>-7 

110 

Provision  for  FodcnJ  Incotuc  Til 

-<r 

d 

OiA«r  ipeiij  (ieb< 

-^ 
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iDPIRd 


@  An  Investmeni  in  Latino  Youths 


JUOlCl^^•<  COMMITTEE 


835-3600  8|»a>r^a2rZ23-1253 


TTie  ASPIRA  Association,  Inc.  •  National  Office 

1 1 1 2  1 6lh  Street.  NW.  Suite  340  •  Washington.  DC  20036  •  (202) 


June  16,  1994 

Senator  Joseph  R.  Biden,  Jr.,  Chairman 

Committee  on  the  Judiciary 

U.S.  Senate 

221  Russell  Senate  Office  Building 

Washington,  D.C.   20.510-6275 


Dear  Chairman  Biden: 

On  behalf  on  the  ASPIRA  Association,  Inc. ,  a  national  organization  devoted  to  the  development 
and  enhancement  of  Hispanic  youth  leadership,  I  strongly  urge  you  to  confirm  Judge  Jos6 
Cabranes'  nomination  to  the  U.S.  Court  of  Appeals,  Second  Circuit 

Hispanics  are  the  fastest  growing  and  youngest  minority  group  in  the  country.  In  less  than 
twenty  years  Hispanics  will  constitute  the  largest  minority  in  the  United  States.  It  is  therefore 
imperative  that  Hispanics  play  a  major  role  in  defining  the  course  our  country  will  take  into  the 
qiproaching  century  so  we  enjoy  the  equality  of  opportunity  and  full  participation  in  our  social 
and  economic  life  that  we  have  so  hi  been  unable  to  achieve.  'J. .';   '•'  •.-   -  - 

There  b  consensus  in  our  community,  and  among  the  organizations  that  ri^icsent  Hiqnnics 
across  the  country,  of  the  strong  importance  of  Hispanic  rqiresentation  in  our  judiciary.  You 
once  again  have  the  opportunity  to  help  shape  our  federal  courts  so  they  reflect  our  rich  ethnic 
and  cultural  diversity,  and  better  represent  and  serve  all  Americans. 

Jos^  Cabranes'  impeccable  record  as  judge  on  the  U.S.  District  Court  and  as  a  recent  candidate 
for  the  U.S.  Supreme  Cuun  ar:  evidence  of  the  quaiificadons  of  this  prominent  Hispanic  jurist 
to  serve  honorably.  To  ensure  exemplary  leadership  in  our  federal  judiciary,  ASPIRA  calls  for 
your  confirmation  of  Judge  Cabianes  to  the  U.S.  Court  of  Appeals. 

Sincerely, 

/^ 

Ronald  ^lackbuni-Moreno 
National  Executive  Director 

oc:   Members  of  the  Senate  Judiciary  Committee 
Congressional  Hispanic  Caucus 
Jos^  Cabranes  _ 

o 

O'.-.t»0  on  B«¥Cl»o  PiO*r 

Assocfat*«:  Rorida,  titinois.  New  Jersey,  New  York.  Pennsylvania.  Puerto  Rico  •  Affiliate:  Connecticut 
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HOFSTRA 

UNIVERSITY 

SCHOOL  OF  LWV 

i'lUllllV 


py^ 


•tU*'*>'FAo  '.fvV  •     PK  -'iSO 


June    21.    1994 


The    Honorable   Joseph   R.    Biden.   Jr. 

Chairman 

Commiiicc    on    the    Judiciary 

United    States    Senate 

Washington.     DC     20510-6275 

Attention:      Catherine    Russell.    Esq. 
Slafr    Director 

Dear    Senator    Biden: 

I   am   writing   in   support  of  the   nomination  of  Chief  Judge  Josd   A.   Cabranes 
to   the    U.S.  Court  of  Appeals   for  the   Second  Circuit  and  request  that  this 
letter   be   made    part   of  the   record   of  your  Committee   on   the   Judiciary. 

I   am    the    Rivkin.   Radler.   Bayh.  Hart  &   Kremer  Distinguished   Professor  of 
Environmental    Law    at    Hofstra    University    School   of   Law    and    have    known 
Judge    Cabranes    for   over   twenty   years.      My  esteem   for  him   may   be 
indicated    by    my    having    requested    him    to    officiate   at   the    weddings    of   both 
of  my   sons,   a   request   to   which   be   graciously  assented.      He   obviously  did   a 
line   job.   since    they   are    both   still   happily   married   to    their   original   spouses. 

It   would    be    unnecessary   and   duplicative   for  me   to   tell   you  of  his 
outstanding    educational    background    and    distinguished    career    in    the    law 
and    in   public   service,   since    I   assume   that  all  of  this   information   is   already 
known   to   you   and   to   the  Committee.      I  do,  however,  believe   it  would   be 
useful    for    me    to    comment    on    the    extraordinary    personal    characteristics 
that   make    him   so  qualified   to  sit  on   the   Second  Circuit,   qualities   that  I 
have    observed    over    the    past    two    decades. 

Judge    Cabranes    is    unusually    even-tempered,    analytic    and    thoughtful.       He    is 
sensitive    to    human    needs,    frailties    and    idiosyncrasies,    but    his    reactions    to 
problems    and    controversies    are    pragmatic    rather    than    ideological.       He    has 
a    tremendous    respect    for   the    law   as   a   stabilizing    factor   in    the    resolution    of 
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contlict  and   the   guidance   of  conduct.      His  decisions  are  a  reflection  of  his 
passion    for   the    use    of   the    law   as   an   instrument   for  achieving  justice. 

Judge    Cabranes    combines    a    brilliant   intellect   with   an    innate    sense    of 
humor.      This    sense   of  humor  about   himself  and  the   world   around   him   is   a 
refreshing    substitute    for    the    prickly    pomposity    that    often    inheres    in    a 
person   of  his   achievements   and   abilities.      To  know   him   is   a  pleasure   and   a 
privilege.      His    nomination   to   the   Second  Circuit  could   only  enhance   the 
reputation    and    quality    of    that    historically    distinguished    bench.       I    urge    your 
favorable     consideration. 


Sincerely, 


William  R.  Ginsberg 
Professor  of  Law 


cc:      All    members   of  the    Senate   Judiciary  Committee 
The    Honorable    Daniel    Patrick    Moynihan 
The    Honorable    Alfonse    M.    D'Amato 
The    Honorable    Christopher   J.    Dodd 
the    Honorable    Joseph    I.    Lieberman 
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June  22,    1994 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  DC   20510-6275 

Attention:     Catherine  Rusell,  Esq. 
Staff  Director 

Dear  Senator  Biden: 

It  is  my  pleasure  to  write  in  support  of  Hon.  Jos6 
A  Cabranes,  now  a  member  of  the  United  States  District  Court, 
District  of  Connecticut,  who  has  been  nominated  for  a  seat  on  the 
United  States  Court  of  Appeals  for  the  Second  Circuit. 

I  feel  particularly  honored  to  write  in  his  behalf.  I  have 
known  Judge  Cabranes  since  we  were  both  students  at  the  Yale  Law 
School.  Already,  then,  he  demonstrated  the  perseverance, 
excellence  and  dedication  that  would  mzurk  his  career.  From  my  own 
somewhat  scattered  professional  perch  clerking  and  then  teaching, 
I  was  able  to  watch  Joe's  steady  emd  certain  contributions  at  the 
bar,  at  Yale  and  on  the  bench.  He  took  leadership  positions  early 
and  in  all  of  them  combined  judiciousness,  an  ability  to  define  and 
lead,  and  a  scholarly  penchant.  It  is  no  wonder  that  from  his  work 
as  Special  Counsel  to  the  Gkivemor  of  Puerto  Rico  and  as  head  of 
the  Commonwealth  of  Puerto  Rico's  office  in  Washington  came  not 
only  policy  and  a  sense  of  justice,  but  also  a  very  thoughtful 
book.  And  the  book  was  on  one  of  the  thorniest  questions  in  our 
constitutional  history:   citizenship  beyond  traditional  borders. 

Others  will  write  about  his  very  distinguished  period  on  the 
federal  bench.  But  one  thing  that  I  have  sometimes  missed  in  the 
public  discussion  of  Judge  Cabranes  is  his  wit  and  humanity.  I  was 
fortunate  enough  to  be  on  a  pemel  with  him  at  the  New  York  City  Bar 
Association  on  the  occasion  of  the  Bicentennial  of  the  Bill  of 
Rights.  He  used  his  moments  before  an  audience — an  audience 
drenched  with  long  and  boring  sentences  and  paragraphs  by  others — 
to  make  salient  points,  and  to  do  so  with  a  sharp  and  directed  wit 
that  was  brilliant  and  enormously  refreshing.  We  have  had  common 
friends  in  New  Haven  who  have  come  through  thick  and  thin;  and 
Judge  Cabranes,  oak-like,  was  always  a  reliable  and  warm  presence. 

Brookdale   Center.  55   Fifth  Avenue  .  New  York,   NfY  10003 
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The  Honorable  Joseph  R.  Biden,  Jr. 
June  21,  1994 
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I  have  recently  reheard  the  quip  about  the  period  in  which  the 
Hands,  Gus  and  Learned,  were  on  the  Second  Circuit  together.  The 
word,  among  lawyers  in  the  know,  was:  "Quote  Learned,  but  follow 
Gus."  In  the  future,  I  suppose,  comparing  two  newer  great  judges 
on  the  Court  of  Appeals,  a  wag  might  proclaim:  "Quote  Guido,  but 
follow  Jos6." 

Please  make  this  letter  a  part  of  the  Committee's  record. 

Sincerely  yours. 


Monroe  E.  Price 
Professor  of  Law 
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June  23,    1994 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.  20510-6275 

Attention:   Catherine  Russell,  Esq. 
Staff  Director 

Dear  Ms.  Russell: 

I  write  to  urge  the  confirmation  of  Jose  A.  Cabranes,  Chief 
Judge  of  the  District  Court  for  Connecticut,  to  the  Court  of 
Appeals  for  the  Second  Circuit,  and  I  request  that  this  letter  be 
made  a  part  of  the  Committee's  record. 

Let  me  make  clear  at  the  outset  that  I  have  neither  an 
institutional  nor  a  personal  axe  to  grind.  Judge  Cabranes  has  no 
affiliation  with  this  School;  indeed,  despite  my  repeated  urging, 
he  has  not  even  taken  a  clerk  from  eunong  our  graduates  in  his 
fourteen  years  on  the  district  bench. 

Judge  Cabranes'  academic  background  and  professional 
experience  are  known  to  you.  After  a  stint  on  Wall  Street,  he  had 
excellent  prospects  as  an  academic  and  scholar  before  being  called 
into  the  service  of  Puerto  Rico,  first  as  counsel  to  the  Governor, 
later  in  Washington,  and  he  was  the  first  General  Counsel  at  Yale 
before  his  appointment  to  the  district  bench. 

It  ii  his  performance  as  a  District  Judge  that,  in  my  mind, 
qualifies  him  most  conspicuously  for  the  Court  of  Appeals,  and  I  am 
not  certain  how  widely  appreciated  that  performance  may  be  outside 
of  Connecticut. 

When  Judge  Cabranes  was  appointed  to  the  District  Court,  he 
had  neither  trial  experience  nor  the  network  of  prior  associations 
within  the  close  and  cohesive  Connecticut  bar  that  most  new 
appointees  to  the  court  enjoy.  He  was  regarded  without  enthusiasm 
as  something  of  an  outsider.  He  learned  very  quickly  how  to  keep 
abreast  of  the  docket,  to  control  the  calendar  and  to  keep 
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The  Honorable  Joseph  R.  Biden,  Jr. 
June  23,  1994 
Page  Two 

fractious  counsel  on  a  short  leash.  This  was  the  roughest  kind  of 
on-the-job  training,  and  his  effectiveness  at  the  task  did  not  add 
to  his  popularity.  Over  the  years,  however,  his  innate  fairness, 
integrity,  intelligence  and  professionalism  have  earned  him  the 
complete  respect  of  a  Bar  that  was  by  no  means  inclined  to  grant  it 
initially.  Last  June  the  Connecticut  Bar  Association  presented 
Judge  Cabranes  with  its  annual  judiciary  award.  This  was  not  the 
routine  accolade  of  a  favorite  son.  It  was  formal  certification  of 
the  strength  of  intellect  and  character  that  have  marked  Judge 
Cabranes'  judicial  performance  from  the  outset. 

It  often  happens  that  natives  of  Puerto  Rico  who  make  their 
mark  on  the  Mainland  lose  their  ties  —  or  their  credibility  — 
with  the  Island.  Not  so  with  Judge  Ceibranes,  who  has  been  inducted 
into  the  Puerto  Rico  chapter  of  the  Academia  de  Jurisprudencia.  To 
be  recognized  professionally  both  by  peers  on  the  Mainland  and  the 
legal  establishment  in  Puerto  Rico  is  not  a  slight  achievement. 

In  newspaper  speculation  over  Supreme  Court  nominations,  I 
have  seen  Judge  Cabranes  described  as  a  liberal,  a  conservative  and 
a  moderate.  If  Judge  Cabranes  is  difficult  to  place  on  the 
ideological  spectrum,  that  is  because  he  is  an  intellectually 
honest  and  intellectually  powerful  judge  who  looks  more  to  the  law 
and  to  the  facts  than  to  personal  predilection  —  his  own  or  anyone 
else's.  His  vigorous  enforcement  of  civil  rights  and  environmental 
laws,  for  example,  will  not  trouble  amyone  who  understands  and 
values  the  strength  of  constitutional  and  statutory  mandates  in 
both  areas. 

Appointment  of  Judge  Cabranes  to  the  Second  Circuit  would  add 
both  to  the  strength  and  to  the  lustre  of  that  historically 
distinguished  court,  and  would  supply  as  well  a  degree  of  diversity 
that  is  both  important  and  long  overdue. 

Please  let  me  know  if  I  can  supply  any  particulars  that  may  be 
helpful  in  assessing  Judge  Cabranes'  fitness  for  promotion. 


Sincerely, 
Hugh  C.  Macgiil 


Dean 


cc:   All  Members  of  the  Senate  Judiciary  Committee 
The  Honorable  Daniel  Patrick  Moynihan 
The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Christopher  J.  Dodd 
The  Honorable  Joseph  I.  Lieberman 
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June  24. 1998 


The  Honorable  Joseph  R.  Biden,  Jr.,  Oiairman 
Committee  on  the  Judiciary 
United  States  Senate 
Washington.  DC  20510-6275 

ATTENTION:   Catherine  Russell,  Esq.,  Staff  Director 

Dear  Mr.  Biden: 

Re:  Chief  Judge  Jos6  A.  Cabranes 

The  Judiciary  Committee  will  soon  be  coosideiing  the  confinnation  of  Chief  Judge 
Jose  A.  Cabranes  of  the  United  States  District  Court  for  the  District  of  Connecticut  for 
elevation  to  the  Second  Circuit   I  write  to  urge  his  confirmation  in  the  strongest  terms,  as 
someone  who  has  known  and  admired  Chief  Judge  Cabranes  up  dose  for  years. 

President  Clinton  has  described  his  archetype  of  a  leading  judge  as  someone  with 
wide  learning  in  the  law;  political  savvy  and  ability  to  build  consensus;  and  a  big  heart  that 
understands  the  practical  problems  of  real  people.  As  I  enumerate  below,  Judge  Cabranes 
not  only  possesses  each  of  these  qualities  in  abundance,  but  would  also  be  the  first  Hispanic 
nominated  to  the  Second  Circuit.   Unlike  many  wonderfully  able  lawyers,  as  a  Second 
Circuit  Judge.  Jos6  Cabranes  would  stand  for  something  unique:  the  possibilities  for 
Hispanic  Americans;  the  bilingual  voice  of  America;  the  continuing  fight  to  free  this  country 
of  the  baggage  of  colonialism  and  nativism;  and  a  commitment  to  the  rule  of  law  in  foreign 
policy  and  international  affairs.  I  can  think  of  no  other  candidate  who  could  bring  to  the 
Second  Circuit  this  extraordinary  blend  of  qualities. 

The  first,  and  crucial,  quality  Judge  Cabranes  possesses  is  a  tremendous  range  of 
experience  in  the  law,  which  is  rendered  all  the  more  remarkable  by  his  relative  youth.   How 
many  54-year  old  lawyers  have  been  a  private  practitioner  in  a  leading  New  York  firm;  a 
professor  and  respected  scholar  of  international  law;  chair  of  the  Board  of  Directors  of  two 
major  civic  and  civil  rights  groups;  legal  counsel  to  a  Governor  and  one  of  the  world's 
leading  universities;  a  commonwealth's  representative  in  Washington,  D.C.;  not  to  mention  a 
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federal  judge  for  14  years  (the  last  year  as  Chief  Judge)?  As  a  member  of  the  Federal 
Courts  Study  Committee  and  the  American  Law  Institute,  Judge  Cabranes  has  acquired  an 
unusually  broad  perspective  on  the  problems  of  federal  jurisdiction,  complex  litigation, 
sentencing,  and  practice  and  procedure.   Moreover,  as  husband  of  a  Yale  law  professor  zind 
the  father  of  a  Harvard  Law  Review  editor,  he  remains  closely  in  touch  with  the  intellectual 
currents  of  legal  academia,  and  writes  frequently  and  thoughtfully  in  legal  academic 
publications.  He  is  a  superbly  trained  international  lawyer  —  a  rarity  on  the  federal  bench  - 
ideally  qualiSed  to  sit  on  a  Circuit  that  lacks  such  expertise,  yet  daUy  confronts  complex 
issues  involving  conflicts  of  jurisdiction  and  the  extraterritorial  reach  of  U.S.  securities,  tax, 
antitrust,  and  criminal  laws. 

Second,  Jos£  Cabranes  is  not  simply  a  lawyer's  lawyer.  He  is  politically  shrewd  and 
adept  at  political  diagnosis,  persuasion,  and  solution.   One  simply  cannot  grow  up  in  the 
South  Bronx,  as  he  did,  and  move  briskly  into  the  ivied  walls  of  power  without  sparkle, 
perseverance,  and  a  healthy  dose  of  street  smarts.  These  skills  have  held  him  in  good  stead 
as  he  has  moved  in  the  political  worlds  of  San  Juan,  New  Haven,  New  York,  and 
Washington.  As  the  head  of  Puerto  Rico's  o£6ce  in  Washington,  D.C.,  he  served  as  an 
ambassador  cum  lobbyist.  As  special  counsel  to  the  Governor  of  Puerto  Rico  and  general 
counsel  of  Yale,  he  acted  as  a  political  counselor,  adviser,  and  troubleshooter.  As  a 
founding  member  of  the  Puerto  Rican  Legal  Defense  Fund,  he  served  as  a  civil  rights 
activist  and  strategist.  As  the  trustee  of  two  leading  universities  and  the  Twentieth  Century 
Fund,  and  a  Council  on  Foreign  Relations  member,  he  has  developed  a  world  view  about 
both  the  future  of  American  education  and  America's  place  in  the  world.  He  not  only  has 
vision  and  ideas,  but  knows  how  to  persuade  others  of  them. 

Third,  this  is  a  man  who  understands  real  people  and  their  problems.   Not  for  a 
second  has  be  forgotten  where  he  came  from,  or  what  his  life's  success  has  meant.   His 
parents  were  teachers  in  Puerto  Rico  who  dedicated  themselves  to  serving  newly-arrived 
Puerto  Rican  migrants  in  their  modest  New  York  neighborhood.   An  immigrant  himself 
Judge  Cabranes  now  conducts  beautiful  naturalization  ceremonies  for  new  American 
citizens,  which  celebrate  anew  our  civic  tradition.   He  speaks  to  my  law  students  every  year, 
and  tells  them  with  candor  and  compassion  the  lessons  he  has  learned  from  trying  cases  year 
in  and  year  out  for  well  over  a  decade.   The  father  of  four  and  a  partner  in  a  high-powered 
two-legal-career  marriage,  he  cares  deeply  about  gender  equality,  family  and  the  future  of 
our  children.  I  have  seen  him  rush  from  Yale  trustee  meetings  to  children's  birthday  parties, 
from  the  bench  to  baseball  games.   He  is  a  man  of  accomplishment  without  arrogance,  well- 
earned  stature  without  an  acquired  sense  of  superiority. 
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These  qualities  would  qualify  Judge  Cabranes  for  elevation  regardless  of  ethnicity. 
Let  me  suggest  that  Judge  Cabranes'  extraordinary  background  puts  him  in  touch  with  parts 
of  the  American  experience  that  very  few  of  our  sitting  feder!il  judges  understand.  As 
someone  who  emigrated  to  the  mainland  at  the  age  of  five,  he  can  relate  to  the  experience 
of  immigrants  and  the  underclass.   Fluently  bilingual,  he  imderstands  that  many  Americans 
experience  daily  life  in  another  tongue  and  from  a  dramatically  different  cultural  tradition. 
As  a  Hispanic  who  has  achieved  unique  success  in  the  Northeastern  United  States,  he 
understands  both  the  joj-s  and  the  agonies  of  the  melting  poL  As  a  Puerto  Rican,  he  has 
thought  about  questions  of  statehood,  federalism,  political  union,  and  the  rights  of 
citizenship  more  deeply  and  originally  than  mainlanders  for  whom  these  issues  have  always 
been  a  given. 

As  someone  who  has  been  both  an  outsider  and  an  insider.  Judge  Cabranes 
understands  what  drives  both  plaintiffs  and  defendants.  As  both  a  private  activist  and  a 
public  servant,  he  is  sensitive  to  the  concerns  of  both  interest  groups  and  the  government.  It 
is  this  expansive  peripheral  vision  that  makes  him  a  "moderate"  who  understands  the 
concerns  of  all  sides,  capable  of  articulating  and  persuading  others  of  judicious  solutions.  I 
can  think  of  no  one  better  qualified  to  serve  on  liie  Second  Circuit,  and  urge  that  Judge 
Cabranes  be  placed  there  expeditiously. 

I  would  be  grateful  if  you  would  make  this  letter  part  of  the  Committee's  record  with 
regard  to  Judge  Cabranes'  confirmation. 

Veiy  truly  yours. 


Harold  Hongju  Koh 

Gerard  C.  and  Bemice  Latrobe 

Smith  Professor  of  International' 

Law 


cc:        All  members  of  the  Senate  Judiciary  Committee 
The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Christopher  J.  Dodd 
The  Honorable  Joseph  I.  Lieberman 
The  Honorable  Daniel  Patrick  Moynihan 
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June    28,    1994 


The  Hon.  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 

united  States  Senate 

Washington,  D.C.   20510-6275 

Att:  Catherine  Russell,  Esq.,  Staff  Director 

Dear  Senator  Biden: 

I  write  on  behalf  of  106  members  organizations  to 
strongly  endorse  the  confirmation  of  the  nomination 
of  Chief  Judge  Jose  A.  Cabranes  to  a  vacancy  on  the 
U.S.  Court  of  Appeals  for  the  Second  Circuit.  As 
you  know.  Chief  Judge  Cabranes  has  the  support  of 
Senators  Moynihan  euid  D'Amato  of  New  York  and 
Senators  Dodd  and  Lieberman  of  Connecticut. 

Chief  Judge  Cabranes  is  a  leading  American  jurist 
whose  record  of  achievement  during  his  fifteen 
years  as  a  federal  judge  is  well  ]cnown  to  you,  to 
your  colleagues  and  to  the  nation.  He  has  been 
seriously  considered  for  appointment  to  the  Supreme 
Court  while  still  a  district  judge.  He  had  a 
distinguished  record  as  a  lawyer,  law  teacher  and 
government  official  prior  to  his  appointment  to  the 
faJcrai  bench  in  197?.  Our  cocjcunity  is  proud  to 
count  him  as  one  of  us,  indeed,  he  was  a  leader  of 
our  community  for  many  yeeurs,  serving  as  Chairman 
of  two  of  our  principal  community  organizations: 
Aspira  of  New  York,  the  educational  agency  that 
helps  inner-city  youth  prepare  for  college,  and  the 
Puerto  Rican  Legal  Defense  &  Education  Fund  (of 
which  he  was  a  founding  member) . 

In  sum,  in  Judge  Cabranes  you  have  an  exceptionally 
well  qualified  nominee,  one  who  has  received  the 
highest  rankings  of  numerous  bar  associations, 
including  the  American  Bar  Association,  and  one  who 
we  trust,  will  merit  your  enthusiastic  support. 
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Page  2:  The  Hon.  Joseph  R.  Biden,  Jr. 
Re:  Judge  Jose  A.  Cabranes 
June  28,  1994 


Please  make  this  letter  a  part  of  the  Committee's 
record  of  your  consideration  of  Judge  Cabrane's 
nomination. 

Your  support  of  Judge  Cabrane's  confirmation  to  the 
U.S.  Court  of  Appeals  for  the  Second  Circuit  will 
be  a  reflection  of  your  strong  and  continuing 
interest  in  our  community. 

.•     ,->      ^^ 
Sincerely,    y 


LN:mcs 

cc:   The  Hon.  Daniel  Patrick  Moynihan 
The  Hon.  Christopher  J.  Dodd 
The  Hon.  Joseph  X.  Lieberman 

also; 

Members  of  the  Senate  Judiciary  Committee 

Senate  Judiciary  Committee 


gc\ judgejac.694 
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July  7,  1994 


99  HUDSON  STREET 
NEW  YORK.  NY   10013-2815 
212-2I9-3J60.  800-328-2122 
FACSIMILE  212-^31-4276 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington.  DC   20510-6275 

Attention:   Catherine  Russell,  Esq. 
Staff  Director 

Dear  Senator  Biden: 

I  am  writing  in  support  of  the  nomination  of  Chief  Judge  Jos^ 
Cabranes  to  the  United  States  Court  of  Appeals  for  the  Second  Circuit. 
Judge  Cabranes  is  a  distinguished  and  highly  reelected  jurist  who  will 
bring  a  powerful  intellect,  compassion  and  fairness  to  the  U.S.  Court  of 
Appeals.  The  Puerto  Rican  Legal  Defense  and  Education  Fund 
('PRLDEF')  supports  his  nomination  with  much  enthusiasm. 

Judge  Cabranes  has  impeccable  professional  credentials.  He 
served  as  General  Counsel  to  Yale  University  and  as  Special  Counsel  to 
the  Governor  of  Puerto  Rico.  He  has  served  as  trustee  of  Yale 
University,  the  Twentieth  Century  Fund  and  Colgate  University.  He  is 
a  very  respected  author  of  many  articles  and  a  book  on  Puerto  Rico.  As 
you  know,  for  the  last  fifteen  (15)  years.  Judge  Cabranes  has  served  as  a 
federal  district  court  judge  where  he  has  distinguished  himself  as  a  tough 
and  fair  minded  judge  who  truly  inspires  confidence  in  our  judicial 
system.   To  coin  the  phrase,  he  is  a  judge's  judge. 

From  PRLDEF's  perspective,  one  of  the  Judge's  most  important 
attributes  is  his  demonstrated  commitment  to  the  goals  and  aspirations  of 
our  organization.  Judge  Cabranes  was  a  founder  of  PRLDEF  and  served 
as  Chair  of  its  Board  of  Director  for  three  (3)  years.  He  also  served  as 
Chair  of  the  Board  of  ASPlRA-a  sister  non-profit  organization  dedicated 
to  the  educational  development  of  Puerto  Ricans  and  Latinos  in  this 
country.   Simply  stated,  the  Judge's  extraordinary  professional 
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accomplishments  have  not  diminished  the  principles  and  values  of  a  humble  Puerto  Rican  boy 
who  grew  up  in  the  South  Bronx.  As  a  judge,  as  a  citizen,  and  .as  a  father  he  embodies  some 
of  the  best  qualities  the  Puerto  Rican  people  have  to  offer  this  nation.  PRLDEF  supports  Judge 
Cabranes'  nomination  to  the  U.S.  Court  of  Appeals  wholeheartedly  and  with  great 
enthusiasm. 

We  wish  that  this  letter  be  made  part  of  the  record  of  the  proceedings  regarding  his 
nomination. 


Pinery  truly  yours,  * 


leral  Counsel 


JAF/cjp 


cc:       All  Members  of  the  Senate  Judiciary  Committee 
The  Honorable  Daniel  Patrick  Moynihan 
The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Christopher  J.  Dodd 
The  Honorable  Joseph  I.  Lieberman 
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LAW  CENTER 


Officii^ the  Dean 


July  11,  1994 


The  Honorable  Joseph  R.  Biden,  Jr. 
Chairman,  Committee  on  the  Judiciary 
United  States  Senate 
Washington,  DC  20510-6275 

Attention:   Catherine  Russell,  Esq. 
Staff  Director 

Dear  Senator  Biden: 

The  President  has  made  an  outstanding  choice  in  nominating  Judge  Jose  Cabranes  to  serve  on 
the  United  States  Court  of  Appeals  for  the  Second  Circuit.  I  have  known  Judge  Cabranes  for 
over  20  years  and  believe  he  is  superbly  qualified  for  that  position.  I  strongly  urge  that  the 
Senate  Judiciary  Committee  recommend  his  confirmation. 

I  first  met  Judge  Cabranes  when  he  served  as  Special  Counsel  to  the  Governor  of  Puerto  Rico 
and  as  head  of  the  Commonwealth  of  Puerto  Rico's  office  in  Washington,  DC.  Even  before  we 
met,  I  knew  him  by  reputation  through  his  work  at  Rutgers  Law  School.  I  worked  closely  with 
Judge  Cabranes  when  I  served  on  the  Board  of  the  Puerto  Rican  Legal  Defense  and  Education 
Fund  at  the  time  that  he  was  the  Chairman.  Judge  Cabranes  was  an  excellent  chairman.  We 
had  a  fairly  large  board  and  there  generally  were  extensive  discussions  over  the  development  of 
Fund  policy.  Judge  Cabranes  would  crystallize  the  issues  quickly  and  lead  the  Board's 
discussion  until  a  consensus  was  leached.  He  was  universally  respected  by  members 
of  the  Board  and  in  the  Puerto  Rican  community.  His  wisdom,  and  skills  as  a  leader,  also 
brought  recognition,  respect,  and  support  to  the  Fund  within  the  entire  legal  community. 

From  1980  through  1985  1  served  as  Dean  of  the  University  of  Bridgeport  School  of  Law.  I 
was  very  aware,  through  my  position,  of  the  views  of  the  bar  and  the  judiciary  throughout  the 
State  of  Connecticut.  Judge  Cabranes  was  held  in  the  highest  regard.  His  intellectual  skills 
were  universally  admired,  his  judicial  temperament  was  praised,  and  his  ability  to  articulate  his 
views  through  his  writings  and  speaking  were  highly  acclaimed.  I  recall  one  occasion  when 
Judge  Cabranes  was  the  honored  guest  and  speaker  at  the  annual  dinner  of  the  I^w  Review  of 
the  University  of  Bridgeport  School  of  Law.  He  gave  a  thoughtful  and  captivating  address  and 
was  a  great  inspiration  to  those  in  attendance. 


300   Nassau   Road,   Huntington,   New   York    11743    •    516-421-2244    'Fax    516-421-2675 
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I  also  am  quite  familiar  with  Judge  Cabranes'  work  as  General  Counsel  of  Yale  University.  I 
am  a  graduate  of  Yale  Law  School  and  closely  follow  developments  at  the  Law  School  as  well 
as  at  the  College.  Judge  Cabranes  was  recognized  as  one  of  the  major  policy  makers  at  Yale 
during  his  term  as  General  Counsel.   He  continues  to  serve  Yale  as  one  of  its  trustees. 

Jose  Cabranes  is  a  wise  and  learned  man.  He  has  been  an  outstanding  Federal  District  Court 
Judge  and  is  eminently  suited  to  take  his  place  on  a  Court  that  has  been  home  to  some  of  the 
giants  who  have  served  our  Federal  Courts.  I  recommend  him  to  you  with  unlimited  enthusiasm 
and  respectfully  request  that  this  letter  be  made  part  of  the  record  of  Judge  Cabranes' 
confirmation  hearing. 

Respectfully  yours, 


7- 


Howard  A.  Glickstein 
Dean 


HAGxh 


cc:        All  members  of  the  Senate  Judiciary  Committee 
The  Honorable  Daniel  Patrick  Moynihan 
The  Honorable  Alfonse  M.  D'Amato 
The  Honorable  Christopher  J.  Dodd 
The  Honorable  Joseph  L  Lieberman 
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July  13. 1994 


Tha  Honor^le  JoNph  R.  Blden,  Jr. 

Chairman 

CommHiaa  on  tha  JudMary 

UnltadStataaSantta 

Washington,  D.C.  20610-6275 

^Bfiodso:  Ml-  Cttkrine  KuiiDll.  Btf. 
SteiTDiiveiDr 

Dear  Mr.  Chairman: 

I  shall  be  Qrataful  If  you  vk^tl  maka  this  Mtar  ar^  Its  acoompanylng 
documsnts  a  pan  or  the  record  of  th«  Committae  on  tie  Judiciary,  witn 
respect  io  Pftiident  Bill  Clinton's  nomination  of  the  HoncnMo  Joil  A. 
Cabranee  to  ten/e  on  the  United  Stales  Court  of  Appeals  tor  the  Second 

ClTGUlt 

During  the  past  15  months,  as  the  attached  items  indicate,  i  have  on  three 
cooaalons  strongly  rsoommended  to  the  President  thst  ha  aievate  to  higher 
Judicial  ofTloe  the  Chief  United  Stites  District  Judge  for  the  DIstrtct  of 
Connectiout  the  afbrementioned  Judge  Cabranes. 

It  was  therefore  extremely  greUiying  to  learn  of  the  Presidents  recant 
decision  to  nominate  this  son  of  Puerto  Rico  to  a  sait  on  the  Court  of 
Appeals  for  tha  S«eond  CirtuH. 

Nothing  need  be  added  to  my  previous  expressions  or  personal  and 
professional  admiration  for  Judge  Csbrsnas,  except  to  afHrm  lior  the  necord 
my  strong  and  unconditlonai  support  fgr  his  oonfinnaUon  by  (ha  United 
States  Senate. 
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I  am  oonridem  thct  rart ly  doet  vm  uniM  Statei  Ssriita  CommfttM  on  ttm 
JiKUdary  hivt  the  opportunity  to  evilutto  a  Judlciai  nominee  of  such 
exceptional  m«rit.  Ntvertheleis.  if  nwnben  of  the  Committee  or  your  etair 
fhould  Otfin  to  communicatf  wW\  mt  ooncemlno  ^'*  melltr,  I  shall 
vMioome  all  iuch  inquWat. 

Thank  you  for  your  eonildaratlon  of  thie  Itttsr.  With  it.  at  alwaya.  0o  my 
warni  graetlnoi  and  kindeat  bail  vvlahes. 


Slnoeraly. 


J&oJcJ 


Pedro  Roaaeiio 
Governor  of  Puerto  Rico 


BWCI>OSURn$ 


ce:        AHmefflbcciortheUiiindSutttflOfiattCoiUiiiBMoaUtcJudiciaiy 
Tb«  KMonbto  OiBiil  Fttiidt  Moynibin 
The  HanonUa  AUbflie  M.  lyAoiaio 
The  Hoooiriilc  CMiuyihBr  I.  Dodd 
The  HoaonUe  Jaeph  L  Liebcrmui 
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YALE  LAW  SCHOOL 

P.O.  Box  208215 

New  Haven,  Connecticut  06520-8215 

PETER  H.SCHUCK 

Deputy  Dean  Mid 

Simeon  £.  Baldwin  Professor  of  Law 

20J  4}J  4967 

J03  432  8260  FAX  July    14,     1994 


The  Honoreible  Joseph  R.  Biden,  Chair 
Committe  on  the  Judiciary 
221  Senate  Russell  Office  Building 
Washington,  DC  20510-0802 

Dear  Chairman  Biden: 

I  write  to  urge  that  the  Judiciary  Committee  approve  President 
Clinton's  nomination  of  Jose  Cabranes,  Chief  Judge  of  the  District 
Court  of  Connecticut,  to  the  United  States  Court  of  Appeals  for  the 
Second  Circuit.  In  my  view  and  that  of  many  Yale  colleaqrues  with 
whom  I  have  spoken.  Judge  Cabranes  would  be  a  splendid  choice. 

I  have  known  Judge  Cabranes  since  I  arrived  in  New  Haven  in 
1979,  shortly  after  he  was  appointed  to  the  District  Court. 
Although  at  that  time  he  had  little  or  no  litigation  experience, 
and  no  trial  experience,  he  soon  came  to  enjoy  a  high  reputation 
with  the  Connecticut  bar  as  a  trial  judge  —  tough,  fair, 
judicious,  and  very,  very  smart.  The  last  decade  has  further 
burnished  that  reputation.  I  think  that  he  enjoys  a  similar 
reputation  with  the  federal  judges,  especially  after  his  service  on 
the  Federal  Courts  Study  Committee  and  on  other  judicial  bodies. 
He  is  admired  by  my  colleagues  and  in  the  larger  Yale  community, 
where  he  was  General  Counsel  and  has  been  for  some  time  a  member  of 
the  Yale  Corporation. 

Others  who  spend  their  time  reading  his  judicial  opinions  can 
speak  about  his  legal  analyses.  Having  spent  many  hours  discussing 
public  affairs  with  him,  however,  I  am  well  situated  to  describe 
his  political  orientation,  which  I  would  describe  as  "new  Democrat" 
—  the  legacy  of  his  years  in  Washington  (as  counsel  to  the 
Governor  of  Puerto  Rico,  I  believe) ,  his  close  reading  of  political 
events  and  commentary,  and  his  very  thoughtful  approach  to  issues. 
From  a  recent  conversation  with  him,  I  know  that  he  supports  Roe  v. 
Wade.  He  is  highly  esteemed  by  the  various  Hispanic  groups, 
although  a  certain  amount  of  in-fighting  is  to  be  expected  from 
such  a  diverse  coalition.  He  served  as  a  founder  and  chair  of  the 
Puerto  Rican  Legal  Defense  Fund  and  is  surely  the  most  prominent, 
widely  respected  federal  jurist  of  Hispanic  ethnicity. 

At  the  same  time,  Judge  Cabranes  serves  on  a  number  of 
unquestionably  "establishment"  boards;  the  Yale  Corporation  and  the 
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Twentieth  Century  Fund  are  the  ones  of  which  I  an  aware,  but  there 
probably  are  others.  (Although  he  is  a  Catholic,  I  find  that  many 
Jews  view  him  almost  as  a  co-religionist  because  of  his  sense  of 
humor,  his  ironic  perspective  resulting  from  his  position  as  both 
insider  and  outsider,  and  his  intellectual  power,  cultural 
sophistication,  street-smart  liberalism,  and  knowledge  of  Yiddish 
expressions  and  Jewish  folkways  —  acquired,  no  doiibt,  at  Columbia 
College  where  he  matriculated  in  the  early  1960s.)  The  fact  that 
his  wife  is  a  distinguished  graduate  of  the  Harvard  Law  and  Kennedy 
Schools,  a  law  clerk  to  Justice  White,  and  official  in  the  Carter 
administration  adds  a  nice  historical  and  political  affinity  to 
earlier  Democratic  constituencies. 

The  extraordinary  breadth  and  diversity  of  Judge  CeJsranes' 
interests,  talents,  and  linkages,  as  well  as  his  moderate  and 
progressive  views  on  legal  and  policy  issues,  convince  me  that  he 
would  be  an  inflential  coalition  builder  on  the  Second  Circuit. 
Just  as  he  has  been  able  to  mobilize  and  integrate  groups  as 
disparate  as  the  Puerto  Rican  Legal  Defense  and  Education  Fund  and 
the  elite  Yale  Corporation,  just  as  he  has  been  able  to  charm  types 
as  different  as  the  Yale  faculty  and  the  Hispanic  Caucus  in 
Congress,  just  as  he  is  a  Catholic  who  projects  a  strikingly  Jewish 
sensibility,  just  as  he  is  committed  both  to  strong  criminal 
enforcement  and  strong  civil  liberties,  so  Judge  Cabranes  would 
help  to  craft  sensible,  careful,  and  judicious  opinions. 

I  thank  for  your  consideration  and  wish  you  and  the  Committee 
well  as  you  turn  to  this  important  decision. 


cc:   Orrin  G.  Hatch 

Ranking  Minority  Member 

Committe  on  the  Judiciary 

135  Senate  Russell  Office  Building 

20510-4402 
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Tha  HoQorahl*  Jostvh  I.  Bldan,  Jr< 

Chairman.  9.1.  S«n«t«  ComittM  oo  tha  Judloltrr 

gult*   80-:34 

filrkaan  Saaata  Offia*  Building 
KftthlD^COA,    O.C.      aOAlO.    627B 

RK:      Judo>  3b. ■  A     fl^Wi>»n>«   /Miwwiwa.   B   fl.   tJAurt  «<»  ftlBW^a.    Baflcpi^ 

D«tr  Itnator  Bidaa,       ' 

Ha  a  lona'-iiina  ooBitltutlontl  ItM  ttaobet  at  OuinniplRe  (Zomarly 
Bridgapori)  law  lohael.  X  hava  oloialy  fellsvaA  tbs  aetlvitiaa  et 
tha  Oaitad  fltitaa  diatriefe  eowrta  in  tha  Siatriot  oi  Co&naotieut. 
kM  a  voluntatc  oeaatltutlootl  litiiatot  Car  tba  aannaetlaut  Oivii 
Libarties  Union  (noatly  en  rirat  iMndamt  Ifsvaa),  I  hava  appaarad 
baf6ira  thoaa  eeurta  en  auiMroui  ocmioaai  and  batort  Jtidga 
Oakranaa  about  balf  a  daaaa  tinaa.  Baaad  upon  IMT  OVn  profagBlonal 
axparlaDsaa  »lth  Judg*  oabranaa,  upas  my  ra«dlii«a  ot  hi*  opl&ianii, 
and  upea  ity  kaawladoa  ot  hla  rapviaileni  !  was  daligbtad  to  laara 
of  hia  prapoaad  alavition  to  tha  Baeead  Cireuit.  my  anlj  ragrat 
ia  that,  if  ha  la  aonfixitad.  ha  lauat  laaira  tbo  Oiatriet. 

Judaa  cabranaa  f9$99»»»»,  ta  bagia  vith»  a  firat-olaaa  lagal  miad. 
Ha  orcupa  lastttt  t^oklr;  iM  prebaa,  and  oaderatasdai  aubtiattaa. 
It  la  a  plaaaura  to  praaant  oonplag  oatai  in  trent  ot  hla.  Ha  la 
aanaitlva  to  olvll  rigbta  and  aivll  libartlaa  iaauaa  (inoludlng  tha 
rirat  Aaaadnant  iaauaa  that  laaat  ooaoara  ma).  At  tha  aa»a  tlna, 
hoiiavar,  ba  ta  aBiraa«)r  raap«9fc<til  el  aatabliahad  law  and 
praeadant.  In  partloular,  ha  wall  undaratiodB  tha  limita  oc  tha 
judioial  rola.  and  that  it  la  not  tha  j^idoa'a  job  to  aat  aooial 

E alley.  X  hava  no  doubt  irbatavar  that,  vhaa  faood  with  a  olaah 
atuaaa  hla  ova  inalinatloaa  aad  hia  raadlag  of  ■  ralavaat  atatute 
or  oaaa  authoritr>  ba  would  aubailt  ia  avarr  laatanoa  to  tha  atatuta 
or  eaaa  authority. 

rinallr.  ha  aata  high  atandarda  Inr  hiiualf  and  hia  oourt.  Ba 
drivaa  hiiaaalC  hard,  and  ha  aBpaala  tb*  lawyara  who  appaar  bafora 
hin  to  arlva  thanBalvaa  hacd.  Though  aupramaly  falr>tniiidad,  ha  haa 
anal  I  tolaranea  for  lavyara  vho  dltiarva  thalr  eliaota  by  proparing 
inadaquitaly.  I  daan  that  no  orltiolaai. 

In  aun,  this  !■  aa  outatasdlng  aypoiotnaot ,  and  I  raapaetfiully  uroa 
you  to  vota  for  oeatlrsiatlon.  n>ank  ypu  far  your  oeurteay  ia 
raading  thia  lattar. 

yoHXi^  trul 


Martin  B.  Karguliaa 
(Pro2aaaor  oi  Lan) 

fl.«._.  Tha  Moaoraiitla  Orcia  0.  latoh 
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July  15,  1994 


Hon.  Joseph  R.  Biden,  Jr.,  Chair 

Hon.  Oririn  G.  Hatch,  Ranking  Member 

Committee  on  the  Judiciary 

United  States  Senate 

SD-224  Dirksen  Senate  Office  Building 

Washington,  D.C.  20510-6275 

Re:  Jose  Cabranes,  Nominee  for  the  Court  of  Appeals, 

Second  Circuit 

Dear  Senator  Biden  and  Senator  Hatch: 

It  has  been  my  good  fortune  to  know  Judge  Cabranes  for  about 
thirty  years.  He  was  an  outstanding  student  in  my  course  on  Social 
Legislation  at  Yale  Law  School.  He  not  only  exhibited  interest  and 
intelligence,  but  also  an  unusually  mature  understanding  of  our 
political  life  and  the  workings  of  Congress,  agencies,  and  the 
courts . 

Judge  Cabranes  has  been  an  outstanding  citizen  of  the  federal 
judiciary.  In  addition  to  conscientious  work  in  his  own  courtroom. 
Judge  Cabranes  has  involved  himself  with  issues  concerning  the 
sentencing  guidelines  and  the  proper  working  of  the  courts.  He  has 
been  a  cautious,  thoughtful  and  constructive  critic  of  how  our 
courts  work  and  how  they  made  be  made  to  work  better. 

Happily, Judge  Cabranes'  wife's  family  lives  in  St.  Louis.  That 
has  given  us  the  chance  to  visit.  Naturally,  we  talk  shop.  But  that 
shoptalk  has  ranged  widely  over  the  interrelated  parts  of  our  legal 
system.  Judge  Cabranes  has  a  rare  interest  and  encyclopedic 
knowledge  of  American  politics.  He  understands  the  legislative 
system  and  the  functionii^  of  agencies  as  few  do. 

So,  Judge  Cabranes  comes  before  your  committee  not  only  as  a 
seasoned  trial  judge,  but  as  a  mature  student  of  the  American  legal 
system  in  its  many  ramifications  and  interrelationships. 


VC'ashinjsion  rnivcrsiiv 

(;jmpu>  Box  IIJO 

One  Hr<><)km){.s  OriM- 

Si    U)U1s.  Missouri  iiM  All -iH'W 

{AU|<M^(nil() 

Tfkiiipitr   itMi'Msi,,>n 


836 


Not  unimportantly,  Judge  Cabranes  is  a  delightful  companion. 
On  a  multi- judge  appellate  court  that  can  be  a  great  asset.  We 
lawyers  are  trained,  to  a  great  extent,  to  differ.  But  those 
differences  must  lead  to  results  that  harmonize.  Judge  Cabranes  is 
intellectually  and  temperamentally  suited  to  that  role  of  unifying 
and  harmonization. 

With  every  good  wish. 

Sincerely, 


Merton  C.  Bernstein, 
Professor  of  Law 


MCB : j  b 

Direct  dial:   (314)  935-6457 
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Yale  University 


DOROTHY  K.  ROBINSON 

General  Counsel 

451  College  Street 

P.O.  Box  2082S5 

New  Haven,  Connecticut  06520-8255 


July  15,  1994  Telephone:  xj  432-4949 

Fax:  203  432-7960 

The  Honorable  Joseph  R.  Biden 
Chair,  Qxnmittee  on  die  Judiciary 
22 1  Senate  Russell  OfiGoe  Building 
Washington.  D.C.  205 10-0802 

Attention:  Catherine  Russell,  Esq.,  Staff  Director 
Dear  Senator  Biden: 

I  write  widi  regard  to  the  Committee's  consideration  of  the  nomination  of  Judge 
Jose  A.  Cabranes,  Chief  Judge  for  the  Distria  of  Connecticut,  to  the  U.S.  Court  of 
Appeals  for  the  Second  CircuiL  I  understand  from  press  reports  that  hearings  may  be  held 
in  the  near  future  on  this  nomination,  and  I  hope  that  I  can  supplement  the  hearing  record 
by  this  letter. 

I  have  known  Judge  Cabranes  for  over  sixteen  years,  beginning  when  he  was 
General  Counsel  of  Yale  University  and  I  served  as  one  of  two  junior  attorneys  in  the 
newly  formed  Office  of  the  General  Counsel  that  he  headed.  Through  the  years  I  have 
continued  to  have  the  opportunity  to  observe  Judge  Cabranes  and  to  work  closely  with 
him,  including  during  the  last  seven  years,  yAien  he  has  served  as  a  trustee  of  Yale 
University  and  I  have  been  General  Counsel  of  Yale  and  an  officer  of  the  Yale  Qxporation. 

Judge  Cabranes's  outstanding  record  on  the  bench  is  well  known,  and  I  am  sure  is 
known  to  this  Committee.  It  would  be  superfluous  iar  me  to  comment  on  the  quality  of  his 
judicial  opinions  or  his  conduct  as  a  judge.  However,  I  do  wi^  to  add  some  words  to  the 
public  record  that  speak  directiy  to  Judge  Cabranes's  attitudes  toward  issues  affecting 
women. 

Judge  Cabranes,  in  my  observation  over  many  years,  has  demonstrated  a  consistent 
sensitivity  to  and  respect  for  wooien  that  has  been  a  model  for  others.  In  these  matters  ~  as 
in  all  others  -  has  always  been  guided  by  his  deep  and  abiding  sense  of  fairness  and 
evenhandedness  in  all  of  his  judgments.  I  know  from  my  own  experience  that  he  has 
provided  women  as  well  as  minority  group  members  his  personal  encouragement  in  their 
professional  advancement,  and  he  has  unfailingly  welcomed  and  celebrated  their 
accoiiq>lishments.  In  a  tinoe  when  it  is  contended  that  "affirmative  action"  is  sometimes 
practiced  with  a  cynical  departure  from  standards  of  merit  that  robs  women  and  minority 
group  members  of  the  knowledge  that  tfieir  achievements  have  been  earned.  Judge 
Cabranes  has  coupled  to  his  keen  interest  in  promoting  the  advancement  of  women  and 
minorities  in  all  areas  of  endeavor  an  imswerving  commitment  to  the  fair  recognition  of 
merit  His  recognition  of  this  fundamental  linkage  has  placed  him  well  ahead  of  many  of 
his  peers  in  the  promotion  of  truly  equal  oppcatunity. 


Sincerely  yours, 
Dorothy  K.  Rooinson 


cc:  The  Honorable  Orrin  G.  Hatch 
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Seton  Hall  Law  School 
One  Newark  Center 
Newark,  NJ  07102 
(201)  642-8951 


July  19,  1994 


The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.  20510-6275 

Attention:  Catherine  Russel,  Esq. 
Staff  Director 


DANIEL  R.  GUADALUPE 

General  Counsel 

Somcr\iilc  NJ 

BERNARDO  M   GARCIA 

1994  Convention  Chairperson 

Phoeni«.  AZ 

CARLOS  G  ORTIZ 

liiifiiediate  Past  President 

Sccaucus.  NJ 

YOLANDA  VAZQUEZ 

Lew  Student  Div.  Presideni 

Chicago,  IL 

REGIONAL  PRESIDENTS 

ALICE  VELAZQUEZ 
Bronx.  NY 

FRANCES  RECIO 
Washington.  DC 

CARLOS  J.  REYES 
Fort  Lauderdale  FL 

WILLIAM  F.  CALLEJO 
Dallas.  TX 

JOHN  A.  MENDEZ 
San  Francisco^  CA 

ARTHUR  G  GARCIA 
Phoenix.  AZ 

LILLIAN  C  APODACA 
Albuquerque.  NM 

JOSEPH  A.  CAVALDON 
Fort  Collins.  CO 

HUGO  CHAVIANO 
Chicago,  IL 


RE:  Judge  Jose  A.  Cabranes 


Dear  Senator  Biden: 


I  write  to  express  the  enthusiastic  support  of  this  Association  for 
the  Nomination  of  Chief  Judge  Jose  A.  Cabranes  of  Connecticut  for 
appointment  to  the  United  States  Court  of  Appeals  for  the  Second  Circuit. 
He  is  extraordinarily  well  qualified  for  this  position  -  it  is  not  surprising 
that  he  has  received  the  highest  ratings  available  from  the  American  Bar 
Association  and  the  Association  of  the  Bar  of  the  City  of  New  York.  As 
you  know,  our  Association  strongly  supported  Judge  Cabranes  for 
appointment  to  the  Supreme  Court.  We  now  urge  his  early  confirmation 
and  appointment  to  the  Second  Circuit  and  ask  for  your  support. 


Wilfredo  CarabaUo 
President 


cc:  Hon.  Orrin  G.  Hatch 
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Senator  Josq>h  Biden 
Chaitman,  Tudidaiy  Coffltnittee 
United  States  Senate 
Washington,  D.C.,  20510 

Dear  Senator  Biden: 


July  26, 1994 


I  write  to  endorse  enthusiastically  the  Preddent's  nomination  of  Judge  Jose 
.  Cabranes  to  serve  on  the  United  States  Ceun  of  Appeals  for  the  Second  Circuit. 

I  have  known  Judge  Cabranes  for  about  twenQ'  years.   During  tiie  1970's,  he 
was  general  counsel  of  Yale  University.  I  was  a  member  of  the  Yale  Corporation, 
the  University's  board  of  trustees.   Under  the  leaderdiip  of  Yale  President  Kingman 
Brewster  and  then  Acdng  President  Hannah  Gray.  I  worked  regulady  with  Mr. 
Cabranes  on  matters  affecting  Yale.  These  were  challenging  times  for  universities, 
and  many  new  procedures  had  to  be  created.  I  found  Jose  Cabranes  to  be  absolutely 
outstanding;  a  person  of  integrity,  imaginaiion,  good  sense,  and  true  wisdom.  I 
know  that  Presidents  Brewster  and  Cray  found  his  advice  to  be  immensely  helpful. 
Jose  was  the  best  land  of  lawyer  willing,  courageously,  to  tell  his  clients  things 
they  did  not  want  to  hear  because  those  iWngs  were  right.  His  view  was  always  on 
the  longterm,  while  he  struggled  to  deal  with  immediate  problems.  Cabranes  crated 
the  general  counsel's  office  at  Yale,  hiring  and  guiding  young  lawyers  (although  he 
was  quite  young  himself). 

When  I  heard  that  President  Carter  was  considering  maJcing  Jose  Cabrwes 
one  of  the  youngest  federal  judges  in  the  nation,  I  was  thrilled.  At  die  time  I  thought 
his  skills,  talents,  and  character  were  ideal  for  the  role  of  judge.  Cabranes  is  fu 
more  than  a  person  of  high  intelligence  and  analytic  skill.  In  additbn  he  understands 
human  nature,  is  deeply  committed  to  the  core  values  of  American  democracy,  and 
Ifnows  that  it  is  law  that  s^Qzatcs  us  &om  anarchy  and  thuggery.  He  is  aware  of  the 
responsibilities  of  the  federal  Judiciary  and  equally  aware  of  the  appropriate 
limitations. 

Jose's  service  as  a  federal  judge  has  fiilly  met  my  high  expectations.  I  have 
read  many  of  his  published  opinions.  I  have  spoken  to  many  Connecticut  lawyers 
who  have  practiced  before  him.  And  I  have  seen  him  socially  from  time  to  time, 
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Senator  Joseph  Biden 
July  26.  1994 
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always  discussing  serious  manets  about  law  and  American  history.  To  the  best  of 
my  knowledge  his  service  as  a  district  Judge  has  been  flawless.  (One  case  he  decided 
that  appears  in  my  Employment  Law  casebook  was  reversed  by  Oie  Second  Circuit, 
but  Cflbianes  was  right  and  the  appellate  court  wrong.)  Notwithstanding  his  youth 
when  appointed,  be  equally  established  his  mature  dignl^  as  a  judge  and  has  served 
the  interests  of  the  national  1^  system  and  of  Connecdcat  with  distinction. 

:    I  believe  Jose  Cabranes  would  adorn  the  Couit  of  Appeals  for  the  Second 
Circuit  and  add  to  the  luster  of  a  justly  famous  court'  His  background  in  politically 
charged  legal  positions  and  as  a  district  judge  are,  together,  perfect  training  for  this 
position.  If  I  were  a  litigant,  I  would  have  total  confidence  that  he  would  dedde  my 
matter  according  to  the  law,  applying  his  high  intelligence  in  an  attempt  to  achieve 
justice. 

I  should  add  one  oth«r  matter.  I  am  now  (for  the  third  dmc  in  my  life)  a 
resident  of  New  York.  Jose  Cabranes.  grew  up  in  the  Bronx  and  attended  Columbia 
College  in  the  City  of  New  York.  While  he  has  spent  some  years  in  exile  in 
Connecticut,  his  emotional  ties  to  New  York  have  remained  intense.  I  will  bd  quite 
happy,  as  a  New  Yorker  (and  as  a  Columbian),  to  be  "r^resented"  by  Jose  Cabranes 
on  the  Coun  of  Appeals  for  die  Second  CircuiL 

The  Judiciary  Committee  has  many  important  and  difficult  matters  to  dedde. 
Ibis  nomination  is  easy,  and  deserves  speedy  confirmaiioti. 


Sincerely, 

T^nyy  Uebnian 

Dean  and  Lucy  C-  Moses 

ProfeMoroflJcw 
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NOMINATION  OF  H.  LEE  SAROKIN,  TO  BE  U.S. 

CIRCUIT  JUDGE 


WEDNESDAY,  AUGUST  3,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:25  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Joseph  R.  Biden,  Jr. 
(chairman  of  the  committee)  presiding. 

Also  present:  Senators  Leahy,  Heflin,  Simon,  Hatch,  Thurmond, 
Simpson,  Grassley,  Specter,  Brown,  and  Cohen. 

OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

The  Chairman.  The  hearing  will  come  to  order. 

As  is  all  too  often  the  case,  I  apologize  to  my  colleagues  on  and 
off  the  committee  for  the  late  start.  In  the  old  days,  they  may  have 
had  real  perks  in  the  Senate  when  you  could  have  your  own  rail- 
road cars  and  your  own  train  to  come  down  and  back.  Do  you  think 
we  could  work  that  out?  I  cannot  figure  out  any  other  perks  we 
have. 

Senator  Brown.  There  is  no  doubt  in  my  mind  Congress  will 
work  that  out.  [Laughter.] 

The  Chairman.  But  I  apologize  for  being  late. 

The  committee  meets  today  to  consider  the  nomination  of  Judge 
H.  Lee  Sarokin  to  become  the  U.S.  Circuit  Court  Judge  for  the 
Third  Circuit.  The  judge  has  served  with  distinction  on  the  U.S. 
District  Court  for  the  District  of  New  Jersey  since  1979,  presiding 
over  many  highly  publicized  cases,  and  he  has  earned  a  reputation 
for  the  thoroughness  and  elegance  of  his  opinions  and  for  his  high 
level  of  preparation. 

Born  in  Perth  Amboy,  NJ,  the  judge  attended  Dartmouth  College 
and  then  Harvard  Law  School  where  he  graduated  in  1953.  Before 
he  joined  the  bench,  the  judge  had  a  distinguished  24-year  career 
as  an  accomplished  trial  lawyer.  He  has  been  active  in  academia, 
publishing  scholarly  legal  articles  and  frequently  lecturing  at  Har- 
vard, Yale,  and  Seton  Hall. 

Judge  Sarokin  has  held  several  leadership  positions  within  the 
Federal  judiciary.  Chief  Justice  Rehnquist  appointed  him  both  to 
the  Judicial  Conference  Committee  on  Judicial  Improvements  and 
the  Committee  on  Court  Administration  and  Case  Management. 

The  judge  is  also  the  only  judge  who  has  twice  been  chosen  to 
chair  the  Third  Circuit  Judicial  Conference.  He  has  served  as  a 
program  chair  for  the  National  Conference  of  Federal  Judges  and 
been  named  to  serve  as  chair  again  in  1997.  He  was  recently  ap- 
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pointed  to  a  second  term  as  chair  of  the  Federal  Judges  Associa- 
tion. 

The  judge  has  observed  the  practice  of  law  from  the  perspective 
of  a  litigator  and  a  trial  judge.  He  has  more  than  39  years  in  the 
legal  profession.  His  thousands  of  opinions  on  the  district  court  and 
his  experience  in  private  practice  provide  him  with  a  wealth  and 
breadth  of  experience  to  take  with  him  to  the  third  circuit. 

The  judge  has  received  the  unanimous  well-qualified  rating  from 
the  ABA,  the  highest  rating  possible.  He  has  also  been  praised  by 
judges  whom  he  will  join  on  the  third  circuit.  Former  Chief  Judge 
Aldisert  has  called  him  one  of  the  most  outstanding  district  judges 
in  the  Third  Judicial  Circuit.  Former  Chief  Judge  Gibbons,  a  Nixon 
appointee  who  is  now  a  law  professor,  stated  that  Judge  Sarokin 
"would  bring  both  intellectual  strength  and  needed  ideological  bal- 
ance to  the  Third  Circuit." 

The  judge's  nomination  has  been  endorsed  by  four  former  U.S. 
attorneys  for  the  District  of  New  Jersey,  by  numerous  law  enforce- 
ment groups,  and  by  leading  members  of  the  New  Jersey  bar.  Some 
critics  have  raised  concern  about  his  judicial  philosophy  and  what 
they  term  his  activism.  I  have  looked  at  this  issue  carefully,  and 
although  I  will  question  the  judge  on  this,  I  have  closely  examined 
the  cases  that  the  critics  put  forward  to  underline  these  criticisms, 
and  I  will  raise  questions  about  them.  But  I  must  tell  you  I  do  not 
reach  the  same  conclusions. 

These  hearings  will  give  us  an  opportunity  to  discuss  these  cases 
in  depth,  and  in  my  view,  when  his  record  is  viewed  as  a  whole, 
I  am  confident  that  members  of  this  committee  will  conclude  that 
he  will  serve  well  as  a  judge  on  the  appellate  court  to  which  he  has 
been  named. 

In  these  hearings,  I  will  look  forward  to  Judge  Sarokin's  com- 
plete record  and  his  views  on  precedent  that  bind  all  judges.  I  will 
question  the  judge,  as  others  will,  about  his  role  as  a  district  court 
judge  and  ask  him  to  comment  on  the  distinctions  between  that 
role  and  the  role  of  a  judge  in  the  court  of  appeals. 

Throughout  12  years  of  Republican  nominees  to  the  Federal 
bench,  I  have  maintained  that  three  factors  would  govern  my  deci- 
sions about  nominations  to  the  court  of  appeals  as  distinguished 
from  the  Supreme  Court.  First,  does  the  nominee  have  the  capac- 
ity, competence,  and  temperament  to  be  a  court  of  appeals  judge? 
Second,  is  the  nominee  of  good  character  and  free  of  conflicts  of  in- 
terest? And,  third,  would  the  nominee  faithfully  apply  the  Constitu- 
tion and  the  precedents  of  the  Supreme  Court? 

I  will  apply  those  standards  to  Judge  Sarokin  as  well. 

I  welcome  you,  Judge,  and  I  look  forward  to  hearing  your  testi- 
mony. Now  I  would  yield  to  Senator  Brown  who  will  be  in  the  stead 
of  the  ranking  Republican,  and  then  we  will  yield  to  Senator  Brad- 
ley for  an  introduction. 

OPENING  STATEMENT  OF  SENATOR  BROWN 

Senator  BROWN.  Thank  you,  Mr.  Chairman.  I  will  keep  my  com- 
ments very  brief  because  I  believe  my  colleagues  may  want  to 
make  some  opening  comments  as  well. 
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I  welcome  you,  Judge.  We  are  glad  you  are  here.  We  look  forward 
to  an  opportunity  to  share  ideas  with  you  and  learn  more  about 
you. 

The  purpose  of  these  hearings  is  really  for  us  to  come  to  under- 
stand the  issues  that  are  involved.  Your  nomination  not  only  re- 
flects a  very  distinguished  background,  but  some  controversial  is- 
sues, and  we  are  hopeful  this  hearing  today  will  give  us  both  an 
opportunity  to  explore  those  and  understand  your  reasoning  that 
was  involved. 

It  is  not  as  forbidding  a  process  as  perhaps  it  appears.  I  am  not 
sure  how  you  would  equate  our  fairness,  Mr.  Chairman,  with  that 
in  most  courtrooms. 

The  Chairman.  Superior. 

Senator  Brown.  But  the  point  is  the  same.  The  point  is  to  get 
to  the  facts  and  to  understand  them.  We  look  forward  to  your  com- 
ments and  testimony  today. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Simon. 

OPENING  STATEMENT  OF  SENATOR  SIMON 

Senator  Simon.  I  apologize  for  leaving.  We  have  an  Immigration 
Subcommittee  hearing  going  on  right  now. 

I  just  wanted  to  stop  by  and  put  in  a  word.  I  became  aware  that 
your  nomination  had  become  controversial,  and  our  colleague,  Bill 
Bradley,  talked  to  me  about  you,  and  I  had  a  staff  memo  go  into 
your  background.  And  there  is  no  question  you  have  said  some  con- 
troversial things.  But  I  would  hope  that  we  would  not,  because 
someone  has  said  some  controversial  things,  say  we  are  not  going 
to  admit  this  person  to  whatever  the  office  may  be.  I  think  you 
have  to  judge  that  office. 

If  I  can  use  another  illustration,  I  voted  against  Clarence  Thom- 
as for  chairmanship  of  the  EEOC  because  I  felt  his  attitude  was 
wrong  for  the  chairmanship  of  the  EEOC.  He  was  then  nominated 
for  the  appellate  court.  I  voted  for  him  for  the  appellate  court.  Then 
when  he  was  nominated  for  the  Supreme  Court,  again,  that  is  a 
different  ball  game.  If  you  were  a  nominee  for  the  Supreme  Court, 
I  would  want  to  ask  you  a  lot  of  questions.  But  it  seems  to  me  that 
your  nomination  for  the  appellate  court  is  one  that  clearly  your  col- 
leagues on  the  bench  and  in  the  bar  feel  you  are  well  suited  for. 

If  I  can  use  another  illustration,  Mr.  Chairman,  if  Robert  Bork 
were  up  for  the  appellate  court,  I  would  vote  for  him. 

The  Chairman.  I  did. 

Senator  SiMON.  That  might  surprise  him.  But  if  he  were  up 
again  for  the  U.S.  Supreme  Court,  I  would  vote  against  him. 

The  Chairman.  I  did. 

Senator  SiMON.  I  am  doing  very  well.  I  had  better  stop  right  now. 

Thank  you,  Mr.  Chairman.  I  wish  you  the  best.  Judge. 

The  Chairman.  Thank  you. 

Senator  Thurmond,  do  you  have  an  opening  statement  you  would 
like  to  make? 

Senator  Thurmond.  No;  I  just  have  some  questions,  Mr.  Chair- 
man. 

The  Chairman.  All  right. 
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Now  we  will  yield  to  our  colleague  from  New  Jersey,  staunch  ad- 
vocate of  the  nomination  of  the  nominee,  Senator  Bradley.  Wel- 
come, Bill. 

STATEMENT  OF  HON.  BILL  BRADLEY,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  NEW  JERSEY 

Senator  Bradley.  Thank  you  very  much,  Mr.  Chairman  and 
members  of  the  committee,  for  holding  this  hearing  today.  I  appre- 
ciate your  willingness  to  do  that. 

I  would  ask  unanimous  consent  that  I  could  place  in  the  record 
the  statement  of  Senator  Lautenberg  in  support  of  the  nomination 
of  Judge  Sarokin. 

The  Chairman.  Without  objection,  it  will  be  done. 

[The  prepared  statement  of  Senator  Lautenberg  follows:] 

Prepared  Statement  of  Hon.  Frank  R.  Lautenberg,  a  U.S.  Senator  From  the 

State  of  New  Jersey 

Mr.  Chairman,  members  of  the  Committee:  I  want  to  join  with  Senator  Bradley 
in  introducing  Judge  H.  Lee  Sarokin  to  you  and  indicating  my  support  for  his  nomi- 
nation to  serve  on  the  U.S.  Court  of  Appeals  for  the  third  Circuit. 

You  are  all  familiar  with  Judge  Sarokin's  background:  his  service  on  the  U.S.  Dis- 
trict Court  since  1979  and  his  experience  in  private  practice,  community  affairs,  and 
academic  life. 

Respect  for  Judge  Sarokin  transcends  political  ideology.  His  record  on  the  bench 
and  his  contributions  to  the  profession  are  known  to  many  distinguished  scholars. 
Let  me  just  highlight  a  few  of  the  comments  they  have  made  about  Judge  Sarokin's 
mental  character  and  judicial  temperament. 

George  L.  Priest  is  the  John  M.  Olin  Professor  of  Law  and  Economics  at  Yale 
Law.  He  last  appeared  before  this  Committee  in  support  of  the  nomination  of  Judge 
Bork.  Yet  he  wrote  that  Judge  Sarokin's  behavior  on  the  bench  demonstrates  "a 
combination  of  seriousness,  a  commitment  to  making  sense  of  the  law,  and  a  devo- 
tion above  all  else  to  fair  treatment  of  the  parties  to  litigation." 

These  characteristics,  Professor  Priest  concluded,  "transcend  politics  *  *  *  be- 
cause they  provide  assurance  to  parties  that  their  arguments  have  been  heard,  have 
been  carefully  considered,  and  that  the  resulting  outcome  is  fair  to  all." 

Professor  Charles  Ogletree,  Director  of  the  Criminal  Justice  Institute  and  Trial 
Advocacy  Workshop  at  Harvard  Law  School,  points  out  in  comments  about  him,  that 
"Judge  Sarokin  is  not  one  to  make  law,  nor  is  he  an  ideologue." 

Professor  Ogletree  goes  on  to  indicate  that  Judge  Sarokin  "has  great  passion  and 
respect  for  the  law  and  precedent,  and  yet  is  willing  to  re-examine  issues  that  are 
outdated  and  contrary  to  the  demands  of  our  Constitution." 

In  addition  to  these  testimonials,  there  is  the  statistical  record:  of  the  over  2,000 
written  opinions  he  has  issued,  less  than  3  percent  have  been  reversed  or  vacated 
on  appeal.  Clearly,  that  demonstrates  a  judicial  record — and  philosophy — well  with- 
in the  mainstream. 

Finally,  Mr.  Chairman,  let  me  make  a  personal  comment.  I  know  Judge  Sarokin. 
I  know  many  of  those  who  have  appeared  before  him.  From  their  testimony  and  my 
knowledge,  I  am  comfortable  saying  that  Judge  Sarokin  is  a  man  of  fundamental 
fairness  and  decency,  a  judge  who  is  committed  to  the  highest  principle  of  Justice, 
a  professional  who  will  bring  honor  and  distinction  to  U.S.  District  Court.  I  am 
pleased  to  support  his  nomination. 

Senator  Bradley.  Mr.  Chairman,  it  is  my  privilege  to  introduce 
to  the  members  of  the  committee  Judge  H.  Lee  Sarokin.  I  have 
known  Judge  Sarokin  for  over  20  years.  He  is  a  good  friend.  I  know 
his  wife,  Margie,  and  all  of  their  children,  who  are  here  today.  I 
know  his  former  law  partners  and  some  of  his  former  clients.  I 
know  many  of  his  current  colleagues  on  the  district  court. 

I  know  lawyers  who  have  practiced  in  his  courtroom.  I  know  how 
hard  he  works,  how  clearly  he  thinks,  and  how  committed  he  is  to 
fairness  and  an  impartial  application  of  the  law. 
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Judge  Sarokin  is  a  jurist  of  principles  and  unquestioned  integ- 
rity. His  humility,  intellect,  compassion,  and  thirst  for  justice  have 
been  the  hallmarks  of  his  legal  career.  And  with  all  that,  he  has 
retained  a  sense  of  humor. 

Judge  Sarokin  is  the  product  of  Perth  Amboy,  NJ.  His  father 
edited  a  local  newspaper  and  taught  his  son  the  importance  of  lan- 
guage. Judge  Sarokin's  rise  to  become  one  of  New  Jersey's  finest 
trial  attorneys  and  a  Federal  judge  that,  as  the  chairman  has  said, 
has  been  given  the  highest  rating  of  well  qualified  by  the  ABA,  is 
the  result  of  courage,  discipline,  and  hard  work. 

Since  the  age  of  13,  he  has  worked  every  summer  to  help  supple- 
ment his  family's  income,  including  work  as  a  bellhop  and  a  waiter. 
During  his  undergraduate  years  at  Dartmouth  and  law  school  days 
at  Harvard,  he  worked  to  defray  costs  by  loading  trucks,  delivering 
groceries,  and  playing  drums  in  a  band.  Despite  receiving  a  cor- 
porate scholarship  covering  tuition  at  Harvard,  he  worked  on  a 
full-time  basis  all  3  years  he  was  at  Harvard  in  the  Harvard  ath- 
letic department  to  help  cover  his  living  expenses. 

Judge  Sarokin's  beginnings  instilled  in  him  a  great  sense  of  re- 
sponsibility. For  example,  he  recently  told  me  how  shocked  the 
trustees  of  his  law  school  scholarship  were  when  they  learned  that 
he  had  repaid  the  entire  amount.  When  asked  by  the  trustees  why 
he  repaid  the  scholarship  when  he  was  under  no  legal  obligation 
to  do  so,  he  replied  that  it  was  important  to  replenish  the  scholar- 
ship fund  so  other  deserving  students  could  enjoy  the  same  oppor- 
tunity to  attend  law  school  that  he  had. 

The  Chairman.  That  is  a  bad  precedent.  Judge,  for  those  who 
went  on  a  scholarship.  I  am  about  to  change  my  view  of  my  nomi- 
nee. 

Senator  Bradley.  I  might  say  to  the  chairman,  at  the  time  he 
was  the  only  person  who  had  ever  repaid  the  scholarship.  I  am  not 
sure  anyone  has  since,  but  it  is 

The  Chairman.  I  hope  Syracuse  does  not  hear  of  this. 

Senator  Bradley.  It  is  a  mark  of  his  sense  of  responsibility. 

Mr.  Chairman,  before  being  named  to  the  Federal  district  court 
by  President  Carter  in  1979,  Judge  Sarokin  was  a  partner  and  trial 
counsel  in  the  law  firm  of  Lasser,  Lasser,  Sarokin  &  Hockman, 
which  he  joined  in  1954.  From  1959  to  1965,  Judge  Sarokin  served 
part-time  as  assistant  Union  County  counsel,  and  during  that  time 
he  taught  real  estate  law  at  Rutgers  University  Law  School. 

For  the  past  15  years.  Judge  Sarokin  has  served  with  distinction 
on  the  District  Court  for  the  District  of  New  Jersey.  His  work  has 
yielded  a  body  of  case  law  rooted  in  adherence  to  the  Constitution 
and  the  rule  of  law.  For  example,  of  the  over  2,000  written  opinions 
issued  by  Judge  Sarokin,  approximately  50,  or  less  than  3  percent, 
have  been  reversed  or  vacated  on  appeal.  At  least  two  of  the  rever- 
sals occurred  when  legislation  was  subsequently  changed  as  a  re- 
sult of  his  ruling.  In  addition,  two  of  the  reversals  were  themselves 
reversed  by  the  U.S.  Supreme  Court. 

As  you  pointed  out,  Mr.  Chairman,  recently  Judge  Sarokin  was 
named  to  chair  the  National  Conference  of  the  Federal  Judges  As- 
sociation. 

Based  upon  his  judicial  experience  and  deep  commitment  to  the 
rule  of  law,  Judge  Sarokin  possesses  the  judicial  temperament,  in- 
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tellect,  and  integrity  necessary  to  serve,  I  think,  as  an  outstanding 
Federal  appellate  judge.  As  you  also  said  and  I  pointed  out  earlier, 
he  has  received  a  well-qualified  rating  from  the  American  Bar  As- 
sociation, the  highest  rating. 

Moreover,  every  living  former  chief  judge  of  the  third  circuit — 
Judge  Ruggero  Aldisert,  Judge  Leon  Higginbotham,  Judge  John 
Gibbons — has  spoken  with  high  praise  regarding  the  judicial  per- 
formance of  Judge  Sarokin.  Former  Chief  Judge  Ruggero  Aldisert, 
who  has  served  on  the  third  circuit  for  over  25  years  and  for  the 
last  15  years  has  reviewed  Judge  Sarokin's  decisions  on  appeal, 
notes  that  Judge  Sarokin  is  "one  of  the  most  outstanding  district 
judges  in  the  Third  Judicial  Circuit,  a  true  scholar,  but  at  the  same 
time  a  genuine  humanitarian,  constantly  in  the  quest  for  justice  for 
parties  who  appear  before  him." 

Members  of  the  New  Jersey  legal  community  have  endorsed  his 
nomination  with  enthusiasm.  Thomas  Curtin,  the  immediate  past 
president  of  the  New  Jersey  Bar  Association,  and  Vincent 
Abbruzese,  a  past  president  of  the  New  Jersey  Bar  Association  and 
a  former  member  of  the  board  of  governors  of  the  ABA,  have  pro- 
claimed their  support  for  Judge  Sarokin. 

Four  former  U.S.  attorneys  for  the  District  of  New  Jersey  who 
served  in  the  Nixon,  Carter,  Reagan,  and  Bush  administrations,  in- 
cluding Michael  Churdoff,  who  now  is  the  Republican  counsel  for 
the  Whitewater  hearing,  support  his  nomination. 

In  addition,  other  members  of  the  law  enforcement  community, 
including  the  Police  Foundation  and  the  State  Troopers'  Fraternal 
Association  of  New  Jersey,  have  indicated  their  support  for  Judge 
Sarokin's  elevation  to  the  third  circuit.  Moreover,  Frank  Genese 
and  David  Blaker,  presidents  of  the  New  Jersey  State  Policemen's 
Benevolence  Association  and  the  State  Troopers'  Noncommissioned 
Officers  Association,  respectively,  have  endorsed  Judge  Sarokin. 

Many  highly  respected  members  of  the  academic  community  who 
have  worked  with  Judge  Sarokin  have  also  endorsed  his  nomina- 
tion. For  example,  Prof  George  Priest  of  Yale  Law  School  has  at- 
tended several  academic  conferences  at  Yale  Law  School  with 
Judge  Sarokin  and  for  the  past  6  years  has  served  as  a  special 
master  for  Judge  Sarokin  in  a  class  action  case.  He  states: 

Judge  Sarokin  is  intellectually  and  analytically  brilliant.  His  most  important 
quality  is  what  I  would  call  a  deep  judiciousness,  consisting  of  a  combination  of  seri- 
ousness, a  commitment  to  making  sense  of  the  law,  and  a  devotion  above  all  else 
to  fair  treatment  of  the  parties  to  the  litigation. 

Mr.  Chairman,  Judge  Sarokin's  demonstrated  record  and  broad 
base  of  support  indicate  that  he  is  highly  qualified  for  the  elevation 
to  the  third  circuit.  Perhaps  the  best  indication  of  Judge  Sarokin's 
abilities  is  conveyed  by  Judge  Aldisert,  who,  prior  to  taking  senior 
status,  conducted  orientation  and  training  programs  for  the  newly 
confirmed  Federal  circuit  judges  and  State  supreme  court  justices, 
and  who  served  as  chair  of  continuing  education  programs  for  the 
newly  confirmed  Federal  circuit  judges  at  the  Federal  Judicial  Cen- 
ter. He  states  that  an  ideal  appellate  judge  should  possess  the  fol- 
lowing qualities:  first,  fairness,  justness,  and  impartiality;  second, 
devotion  and  decisiveness;  third,  clear  thought  and  expression; 
fourth,  professional  literacy;  fifth,  institutional  fidelity;  and  sixth, 
political  responsibility. 
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With  regard  to  Judge  Sarokin's  judicial  abilities,  Judge  Aldisert 
writes  that,  "Judge  Sarokin  passes  these  rigorous  qualifications 
with  flying  colors." 

Mr.  Chairman,  I  come  before  this  committee  today  and  state  un- 
equivocally that  Judge  Sarokin  is  one  of  the  most  gifted  judges  to 
sit  on  the  Federal  district  court  in  New  Jersey  for  many  years.  Not 
only  does  he  have  my  full  support,  but  he  also  enjoys  the  support 
of  the  civil  and  criminal  bar,  both  within  and  outside  the  State  of 
New  Jersey.  He  is  widely  renowned  for  his  fairness  to  all  those  who 
appear  before  him  in  his  court. 

He  is  eminently  qualified  to  perform  the  duties  of  a  Federal  ap- 
pellate judge.  Indeed,  as  you  evaluate  this  fine  jurist,  I  have  no 
doubt  that  you  will  agree  with  Professor  Priest  of  Yale,  who  states 
that  Judge  Sarokin's  nomination  "will  prove  to  be  among  this  coun- 
try's most  distinguished  judicial  appointments  of  many  decades." 

Mr.  Chairman,  I  thank  you  very  much  for  the  opportunity  to 
come  before  the  committee,  and  I  will  remain  in  the  capacity  as  an 
interested  party  from  the  front  row. 

The  Chairman.  Well,  thank  you.  Senator.  We,  all  of  us,  have 
worked  with  you  for  a  long  time.  You  have  introduced  other  people 
to  this  committee.  But  I  must  acknowledge  I  have  not  heard  you 
either  at  the  table  or  on  the  floor  speak  with  as  much  conviction 
and  passion  about  an  appointment.  My  question  is:  Is  he  your 
brother?  Are  you  related?  [Laughter.] 

Senator  BRADLEY.  We  have  no  blood  relation  whatsoever. 

The  Chairman.  Well,  then,  it  is  even  more  astounding.  Thank 
you.  Senator,  and  obviously  I  know  you  are  busy  and  have  a  lot  of 
things  going  on,  but  you  are  welcome  to  stay.  If  you  are  more  com- 
fortable, although  it  is  not  the  tradition  to  allow  you  to  ask  ques- 
tions, you  are  welcome  to  join  us  up  here  as  well,  if  you  would  like. 

Senator  Bradley.  Mr.  Chairman,  thank  you  very  much.  You  al- 
ways get  to  the  core  of  the  matter  with  your  questions,  and  I  thank 
you  for  your  courtesy.  I  will  probably  sit  back  because  I  will  be  in 
and  out  throughout  the  day. 

Thank  you  very  much. 

The  Chairman.  Judge,  while  you  are  standing  to  trade  seats 
there,  why  don't  you  stay  standing  and  be  sworn,  if  you  would? 
Judge,  do  you  swear  the  testimony  you  will  give  today  will  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Judge  Sarokin.  I  do. 

The  Chairman.  Why  don't  you  switch  seats  with  Senator  Bradley 
so  we  can  move  you  in  the  middle  there. 

It  is  the  tradition  of  this  committee.  Judge,  that  after  swearing 
in  the  witness,  the  nominee,  and  before  offering  him  an  opportunity 
to  make  a  brief  opening  statement,  to  ask  if  you  have  any  family 
with  you;  because  if  you  do,  we  would  like  you,  if  you  would  be 
willing,  to  introduce  them  to  the  committee. 

Judge  Sarokin.  Yes,  I  would  be  pleased  to,  Mr.  Chairman.  First, 
I  would  like  to  introduce  the  greatest  wife  in  the  world,  my  wife, 
Margie. 

The  Chairman.  Welcome,  Mrs.  Sarokin. 

Judge  Sarokin.  And  my  children  in  the  order  of  seniority:  my 
oldest  son,  Jim,  who  is  a  teacher  at  the  University  of  California  at 
Irvine,  and  on  the  brink  of  his  Ph.D.;  my  son,  Jeff,  who  is  an  assist- 
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ant  district  attorney  with  the  Manhattan  district  attorney's  office; 
my  wonderful  and  pregnant  daughter-in-law,  who  is  also  an  assist- 
ant district  attorney  in  the  same  office  and,  despite  her  condition, 
is  still  trying  cases  every  day;  my  daughter,  Abby,  who  is,  most  im- 
portant, the  mother  of  my  only  grandchild  at  the  present  time;  my 
daughter,  Kathy,  who  is  director  of  software  development  for 
Playskool,  Hasbro;  my  son,  Ted,  who  is  a  vice  president  of  the 
Semantech  Corp.  and  at  age  30  is  general  manager  of  one  of  their 
divisions. 

If  I  can,  Mr.  Chairman,  some  of  my  law  clerks  are  here. 

The  Chairman.  Please. 

Judge  Sarokin.  Oh,  I  am  sorry.  And  my  lovely  daughter-in-law, 
a  distinguished  linguist.  I  am  sorry.  Forgive  me. 

The  people,  Mr.  Chairman,  who  make  me  appear  intelligent — my 
present  and  former  and  some  future  law  clerks.  I  will  just  say  what 
schools  they  are  from:  Sumi  Shin  from  Harvard;  Mary  Beckman 
from  Yale;  Alan  Zegas  from  Rutgers;  Aimee  Wolfson,  Yale;  Frank 
Trinity,  Yale;  Shirley  Brandman,  Yale. 

The  Chairman.  You  are  starting  to  lose  votes.  Judge.  [Laughter.] 

Judge  Sarokin.  I  know.  I  am  sorry  about  that.  Olivier  Sultan, 
who  will  be  my  clerk,  is  from  France,  but  is  also  from  Yale.  Michael 
Wishnie,  who  has  just  started  with  me  today,  from  Yale  Law 
School.  Oh,  and  Lynn  Neuner,  also  from  Yale.  My  wonderful  sec- 
retary who  takes  care  of  me  in  every  conceivable  way,  all  of  my 
regular  work  and  committee  work  and  conferences.  And,  finally,  my 
oldest,  dearest  friend  in  the  world,  Vincent  Abbruzese.  You  heard 
Senator  Bradley  say  that  I  would  be  filibustering  if  I  indicated 
what  Vince  has  done,  but  he  has  been  president  of  the  State  bar, 
a  member  of  the  Board  of  Governors  of  the  American  Bar  Associa- 
tion. 

Have  I  covered  everyone? 

The  Chairman.  Is  there  anyone  else  who  would  like  to  be  related 
to  the  judge?  [Laughter.] 

Well,  Judge,  welcome.  We  just  had  a  vote  ring.  I  am  not  going 
to  start  the  questioning  but  suggest  the  following:  I  want  to  make 
it  clear  for  Senator  Thurmond,  who  is  a  very  frugal  man.  I  thought 
I  heard  him  say,  "We  are  introducing  all  these  clerks.  Are  they  all 
his  clerks?"  Would  you  make  it  clear  that  they  do  not  all  work  for 
you  at  the  same  time?  [Laughter.! 

Judge  Sarokin.  No,  they  have  not.  I  could  use  all  that  help.  Sen- 
ator, but  only  two  at  a  time. 

The  Chairman.  We  want  to  make  sure  of  that  because  the  Sen- 
ator was  somewhat  apoplectic  thinking  that  we  were  funding  all 
those  clerks  in  one  fell  swoop. 

Judge  Sarokin.  No.  As  I  say,  I  could  use  all  that  help,  but,  no, 
only  two  at  one  time. 

The  Chairman.  Judge,  I  would  suggest,  if  it  is  appropriate,  to  my 
colleagues,  since  the  vote  just  started,  if  you  have  a  brief  opening 
statement,  we  would  welcome  your  statement.  Then  we  will  recess 
and  go  vote,  and  then  come  back  and  start  our  questioning. 

Judge  Sarokin.  I  was  not  prepared  to  give  an  opening  statement. 
I  certainly  want  to  thank  Senator  Bradley  for  his  extraordinary 
statement  in  support  of  me.  But  otherwise,  I  would  prefer  to  wait 
for  questions. 
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The  Chairman.  All  right.  Well,  we  will  recess.  It  will  take  us 
about  15  minutes,  Judge,  to  go  over  and  vote  and  come  back,  and 
then  we  will  begin  the  questioning. 

Judge  Sarokin.  Thank  you. 

[Recess.] 

QUESTIONING  BY  CHAIRMAN  BIDEN 

The  Chairman.  Judge,  let  me  begin  with  a  few  questions  about 
your  judicial  philosophy.  You  have  heard  references  in  opening 
statements  about  how  each  member  of  the  committee  under  the  ad- 
vise-and-consent  clause  of  the  Constitution  has  developed  his  or 
her  own  approach  to  what  they  think  is  appropriate  or  inappropri- 
ate and  the  distinction  between  the  different  standard  that  each 
committee  member  holds  a  district  court  nominee,  a  circuit  court, 
and  a  Supreme  Court  nominee. 

Now,  you  have  been  for  a  number  of  years  a  finder  of  fact.  You 
have  been  at  a  trial  court  level,  and  you  are  going  to  move  now  to 
a  court  where,  unless  there  is  a  finding  by  the  circuit  court  that 
the  finder  of  fact  in  the  lower  court  was  clearly  erroneous,  you  are 
bound  to,  as  I  understand  it,  accept  the  fact  pattern  as  stated  by 
the  lower  court. 

Are  you  comfortable  with  giving  up  your  role  as  a  primary 
factfinder  in  the  district  court  and  moving  to  the  circuit  court 
where  you  must  accept  factual  findings  made  by  the  lower  court? 

TESTIMONY  OF  H.  LEE  SAROKIN,  OF  MORRISTOWN,  NJ,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  THIRD  CIRCUIT 

Judge  Sarokin.  Yes,  I  certainly  am,  Mr.  Chairman. 

The  Chairman.  Do  you  consider  yourself  bound — explain  to  me 
your  view  of  stare  decisis  as  it  relates  to  your  role  as  a  circuit  court 
of  appeals  judge  relative,  obviously,  to  Supreme  Court  decisions? 

Judge  Sarokin.  Well,  I  think  we  are  clearly  bound  by  any  Su- 
preme Court  precedent  and,  indeed,  any  prior  precedent  of  the 
third  circuit,  unless  there  is  an  en  banc  sitting  of  the  court  which 
reverses  any  prior  precedent. 

The  Chairman.  Prior  precedent  of  the  Supreme  Court? 

Judge  Sarokin.  No,  of  the  third  circuit.  We  are  bound  by  the  Su- 
preme Court  no  matter  what. 

The  Chairman.  Whether  or  not  you  agree. 

Judge  Sarokin.  Exactly. 

The  Chairman.  You  have  no  trouble  with  that? 

Judge  Sarokin.  None  whatsoever. 

The  Chairman.  Now,  how  about  in  those  circumstances,  which 
often  occurs,  where  you  as  an  appellate  court  judge  have  a  case 
that  is  not  exactly  on  all  fours,  is  not  exactly  on  point  with  a  Su- 
preme Court  decision,  a  decision  with  which  you  disagree,  philo- 
sophically disagree,  but  its  underlying  principle  undoubtedly  still 
applies,  notwithstanding  the  fact  it  is  not  on  all  fours?  What  do  you 
believe  your  obligation  is? 

Judge  Sarokin.  Well,  first  of  all,  Mr.  Chairman,  I  certainly  think 
that  my  philosophical  difference  with  a  decision  of  the  Supreme 
Court  should  play  no  part  whatsoever  in  any  decision  I  make, 
whether  as  a  court  of  appeals  judge  or  a  district  court  judge.  To  the 
best  of  my  ability,  both  as  a  district  court  judge  and  if  confirmed, 
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I  would  expect  to  apply  Supreme  Court  precedent,  and  if  it  is  an 
analogous  situation,  in  that  situation  as  well. 

The  Chairman.  I  apologize  for  stajdng  on  this  for  a  moment,  but 
what  we  have  found  sometimes  in  the  past,  whether  they  have 
been  judges  who  have  been  viewed  as  left,  right,  or  center,  over  the 
20-some  years  I  have  been  on  this  committee,  which  pales  by  com- 
parison to  Senator  Thurmond,  we  occasionally  find  judges  that  go 
to  the  appellate  court  with  an  ideological  brief,  if  you  will,  and  on 
occasion  they  have — I  do  not  know  of  any  circuit  court  judge  we 
have  confirmed — I  am  not  saying  it  does  not  exist.  I  do  not  know 
of  any  case  where  a  circuit  court  judge  said  clearly  this  case  is  on 
all  fours,  clearly  the  Supreme  Court  precedent  applies,  the  fact  pat- 
tern is  similar,  and  I  am  not  going  to  apply  the  Supreme  Court  de- 
cision. That  is  not  where  the  difficulty  comes.  It  comes  in  the  case 
where  the  fact  pattern  is  different  but  the  principle  is  undoubtedly 
the  same. 

What  is  your  obligation  in  that  circumstance? 

Judge  Sarokin.  I  think  that  even  if  there  is  a  difference  in  the 
fact  pattern,  if  the  principle  enunciated  by  the  Supreme  Court  is 
clear,  the  duty  of  a  court  of  appeals  judge  is  to  follow  it. 

The  Chairman.  And  you  are  under  oath  and  you  swear  that  you 
would  do  that? 

Judge  Sarokin.  I  certainly  do. 

The  Chairman.  Now,  let  me  talk  about,  because  I  am  sure  others 
will  talk  about  it  as  well,  a  few  of  the  more  celebrated  and  con- 
troversial cases  that  you  have  decided  as  a  lower  court  judge,  a  dis- 
trict court  judge. 

Quite  frankly,  it  surprised  me,  and  I  will  tell  you  at  the  end  of 
your  questioning  in  what  way  it  surprised  me.  I  went  into  re- 
searching and  reading  these  cases  thinking  I  was  going  to  come  out 
with  a  conclusion  about  your  activities  that  has  turned  out  to  be 
different  than  I  anticipated.  But  let  me  withhold  on  the  remainder 
of  that  for  a  moment  because  you  may  further  educate  me  based 
on  your  answers. 

I  would  like  to  talk  to  you  about  the  Landano  case.  Am  I  pro- 
nouncing it  correctly? 

Judge  Sarokin.  Yes,  Landano. 

The  Chairman.  The  controversy  relative  to  your  decision  that 
has  been  raised  by  some  on  the  outside  has  been  the  habeas  corpus 
petitions — more  than  one — that  the  defendant,  James  Landano, 
had  filed.  And  correct  me  now  if  I  am  incorrect  in  my  statement 
of  or  characterization  of  the  case  at  all.  Landano  was  convicted  in 
1978  of  shooting  a  police  officer.  There  was  a  robbery  of  a  store, 
if  I  am  not  mistaken. 

Judge  Sarokin.  Check-cashing  service. 

The  Chairman.  A  check-cashing  facility.  There  were  four  people 
involved  in  the  offense.  There  was  a  dispute  about  whether  he  was 
inside  or  outside;  there  were  two  in,  two  out.  The  person  who  shot 
the  police  officer  was  shot  by  the  lookouts,  for  lack  of  a  better 
phrase,  on  the  outside  of  the  store,  not  in  the  store  but  outside  the 
store.  And  Landano's  first  habeas  petition  came  before  you  in  1987, 
if  I  am  not  mistaken. 

As  I  understand  it,  Landano  presented  what  he  characterized  as 
new  evidence  of  his  innocence,  an  eyewitness  who  had  testified 
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against  him  at  trial — I  believe  it  was  an  eyewitness  who  said  he 
was  outside  the  store — had  recanted  his  testimony  subsequent  to 
the  conviction  of  Landano.  Landano  is  now  coming  back  to  you 
through  a  habeas  petition  in  1987  saying  that,  "The  testimony  that 
played  a  large  part  in  my  conviction  has  now  been  recanted  by  the 
person  giving  that  testimony.  I  deserve  a  new  trial."  That  was  the 
essence  of  it;  correct? 

Judge  Sarokin.  Yes. 

The  Chairman.  How  did  you  rule  on  that  petition,  the  1987  ha- 
beas corpus  petition,  the  case  of  first  instance  as  it  relates  to 

Judge  Sarokin.  I  denied  the  petition,  primarily  on  the  grounds 
that  the  State  court  judge  had  held  a  hearing  and  did  not  believe 
or  accept  the  testimony  of  the  recanting  witness. 

The  Chairman.  That  is,  held  a  hearing  subsequent  to  the  convic- 
tion for  purposes  of  the  record.  I  mean,  you  and  I,  all  of  us  as  law- 
yers, understand  the  process.  But  what  happened  was  Landano, 
under  his  appeal  process,  went  to  the  State  court  first  and  said, 
"This  witness  recanted  his  testimony.  Judge  in  the  State  court,  I 
deserve  a  new  trial."  Is  that  correct? 

Judge  Sarokin.  Yes;  and  primarily  the  recanting  witness  had 
said  that  he  could  not  identify  Landano  at  the  trial,  that  someone, 
probably  in  law  enforcement,  had  pointed  out  Landano  to  him  and 
told  him  who  to  identify  at  the  hearing.  And  that  is  what  he  said, 
in  essence,  both  in  the  application  before  the  State  court  judge  and 
in  the  petition  for  the  writ  of  habeas  corpus  before  me. 

The  Chairman.  Now,  in  the  application  before  the  State  court 
judge,  the  State  court  judge  ruled  what? 

Judge  Sarokin.  He  held  a  hearing.  He  said  he  did  not  believe  it. 
He  thought  that  the  testimony  was  equivocal,  and  he  refused  to  set 
aside  the  conviction.  And  when  it  came  before  me,  I  deferred,  as 
the  law  required  me  to,  to  the  findings  of  the  State  court  judge  and 
denied  the  writ,  although  I  did  express,  because  I  heard  the  wit- 
ness myself,  some  serious  reservations,  a  distinct  feeling  based 
upon  his  testimony  that  an  innocent  man  may  have  been  convicted. 
But  I,  nonetheless,  denied  the  writ. 

The  Chairman.  All  right.  So  in  1989,  roughly  2  years  later, 
Landano  presented  additional  evidence  and  asked  to  reopen  his  ha- 
beas petition. 

Judge  Sarokin.  Yes. 

The  Chairman.  Now,  you  granted  the  petition  at  that  time,  I  am 
told,  and  then  the  third  circuit  reversed  your  granting  of  that  ha- 
beas corpus  petition  in  a  divided  opinion  on  the  grounds  that  the 
third  circuit  said — and,  again,  correct  me  if  I  am  wrong  about  any 
of  these  facts — on  the  grounds  that  Landano  had  not  exhausted  his 
State  remedies  and  that  the  evidence  should  be  presented  to  the 
State  court  first  as,  I  assume,  the  evidence  relative  to  the  recanting 
by  the  witness  in  1987  had  been  presented  to  the  State  court  first. 

Judge  Sarokin.  Yes,  exactly,  Mr.  Chairman. 

The  Chairman.  Well,  why  did  you  believe  it  was  proper  to  grant 
the  petition  the  second  time  out? 

Judge  Sarokin.  Well,  the  exhaustion  requirement,  as  I  under- 
stood it  then,  and  clearly  the  third  circuit  disagreed — and  there 
certainly  is  room  for  disagreement.  But  as  I  understood  the  law 
then  and,  franldy,  as  I  understand  it  now,  the  requirement  is  that 
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the  issue  be  presented  to  the  State  court  in  the  first  instance,  not 
necessarily  all  of  the  evidence  in  support  of  that  issue,  but  the  con- 
tention that  had  been  made  throughout  by  Landano  in  the  State 
court  proceeding,  the  postconviction  proceedings,  was  that  the  pros- 
ecution had  intentionally  withheld  evidence  that  exculpated 
Landano  and  inculpated  someone  else.  In  fact,  Landano  identified 
who  that  person  was,  and  that  was  the  theory  that  was  presented. 

When  it  came  back  to  me,  they  just  had  some  additional  evidence 
to  support  that  contention.  I  did  not  think,  particularly  since 
Landano  had  been  in  prison  now  for  12  years,  that  those  cir- 
cumstances mandated  that  he 

The  Chairman.  Go  back  again. 

Judge  Sarokin.  Go  back  and  start  all  over  again. 

The  Chairman.  So  you  thought  the  first — ^your  judgment  of  what 
the  law  required  you  to  determine  in  terms  of  exhausting  the  rem- 
edy at  the  State  level,  your  conclusion  was  that  remedy  was  ex- 
hausted in  1987  when  he  filed  the  first  petition. 

Judge  Sarokin.  Actually,  there  were  two  theories.  One  was  that 
it  had  actually  been  exhausted  because  the  issues  had  been  pre- 
sented to  the  State  court,  which  is  what  exhaustion  requires,  plus 
I  thought  that  there  were  some  exceptional  circumstances  that, 
even  if  it  had  not  been  exhausted,  warranted  the  district  court  act- 
ing on  it  immediately  rather  than  requiring  him  to  go  back  and 
start  anew  in  the  State  court  proceeding. 

The  Chairman.  I  would  like  to  ask  permission  of  my  colleagues, 
since  my  time  is  up,  to  exhaust  this  case.  I  only  have  another  few 
minutes. 

Senator  COHEN.  Would  you  yield  for  a  question? 

The  Chairman.  But  I  would  be  happy  to  yield  on  that. 

Senator  Cohen.  As  I  understood.  Judge,  you  said  "what  I  be- 
lieved then  and  what  I  still  believe."  Does  that  mean  that  you 
would  still  rule  the  same  way  today,  notwithstanding  the  reversal 
of  the 

Judge  Sarokin.  Oh,  no.  When  I  say  I  still  believe  today,  at  the 
time  I  was  convinced  that  based  upon  the  existing  law  that  it  was 
not  necessary  that  all  of  the  facts  in  support  of  the  application  as 
long  as  the  issue  had  been  presented  should  be  presented  to  the 
State  court.  But  clearly  the  third  circuit  has  enunciated  the  stand- 
ard and  has  said  that  the  facts  as  well  as  the  issue  should  go  to 
the  State  court  in  the  first  instance.  I  did  not  mean  to  indicate  any- 
thing to  the  contrary. 

The  Chairman.  Now,  Judge,  as  I  understand  it,  again,  to  get  this 
sequence  so  I  understand  it,  Landano  comes  up  in  1987,  presents 
a  habeas  petition,  you  deny  the  habeas  petition  because  you  believe 
you  are  required  to  yield  to  the  factfinder,  the  State  court  judge, 
who  says  that  this  evidence  is  not  sufficient  to  warrant  a  new  trial. 
You  so  rule. 

Landano  then  comes  back  2  years  later  on  a  habeas  petition, 
seeking  to  reopen  his  case  and  seeking  a  new  trial.  You  say  that 
he  is  entitled  to  that.  You  grant  the  habeas  petition.  The  third  cir- 
cuit overrules  you,  although  there  is  a  strong  dissent  agreeing  with 
you,  but  the  third  circuit  overrules  you. 

In  the  meantime,  then,  Landano  goes  back  to  the  State  court 
now,  right? 
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Judge  Sarokin.  Yes. 

The  Chairman.  To  "exhaust  his  remedy." 

Judge  Sarokin.  Exactly. 

The  Chairman.  What  does  the  State  court  do? 

Judge  Sarokin.  Well,  the  State  court  eventually  granted  him  a 
new  trial  on  the  very  same  grounds  that  I  had  done,  and,  indeed, 
there  was  an  application  by  the  prosecution  to  the  New  Jersey  Su- 
preme Court  to  set  that  aside,  and  the  New  Jersey  Supreme  Court 
permitted  it  to  stand.  So  now  he  has  a  ruling  that  he  is  entitled 
to  a  new  trial,  and  the  prosecutor  is  determining  whether  or  not 
he  should,  indeed,  be  retried.  And  that  is  the  present  posture  of  it. 

The  Chairman.  So  on  the  substance,  the  New  Jersey  court  and 
an  appeal  to  the  New  Jersey  Supreme  Court  ruled  the  exact  way 
you  ruled  on  the  second  habeas  petition. 

Judge  Sarokin.  And  on  the  merits. 

The  Chairman.  And  on  the  merits. 

Judge  Sarokin.  The  third  circuit  never  ruled  on  the  merits. 
They 

The  Chairman.  They  ruled  on  the  technicality — I  do  not  want  to 
belittle  it.  They  ruled  on  a  reading  of  the  requirement  as  to  wheth- 
er or  not  he  had  exhausted  his  State  remedy  prior  to  coming  to 
you.  Is  that  correct? 

Judge  Sarokin.  Exactly. 

The  Chairman.  All  right.  So  that  the  bottom  line  is  New  Jer- 
sey— not  the  Federal  court,  the  New  Jersey  court  that  tried  him  in 
the  first  instance  went  back  to  the  prosecutor  and  said,  after  all 
the  appeals  were  exhausted  by  the  prosecutor  in  this  case  to  not 
have  a  new  trial,  said  you  have  to  give  this  guy  a  new  trial. 

Judge  Sarokin.  Right.  And,  indeed,  on  the  very  same  basis  that 
the  prosecution  had  systematically  withheld  vital  information  from 
the  defense  which  might  have  tended  to  prove  Landano's  innocence. 

If  I  may  volunteer,  Mr.  Chairman,  I  know  I  am  not  supposed  to, 
but  I  think  we  also  have  to  keep  in  mind  the  context.  I  mean,  this 
is  a  habeas  petition.  I  have  reviewed  between  500  and  1,000  ha- 
beas petitions  since  I  have  been  on  the  district  court.  I  have  grant- 
ed five. 

The  Chairman.  Five? 

Judge  Sarokin.  Five.  So  that  is  about  one  every  3  years. 

The  Chairman.  You  mean  in  your  entire  time  on  the  district 
court  you  only  granted  five  habeas  petitions? 

Judge  Sarokin.  Exactly.  Five  that  I  remember.  I  mean,  there 
may  be  another  one  out  there,  but  I  think  we  have  gone  through 
everything  and  we  could  only  find  five. 

The  Chairman.  And  how  many  habeas  petitions  came  before 
you? 

Judge  Sarokin.  I  would  say  between  500  and  1,000.  We  get  them 
in  almost  at  least  weekly. 

The  Chairman.  Well,  there  must  be  some  satisfaction  on  your 
part,  at  least  on  the  merits,  that  the  State  court  agreed  with  you. 

Judge  Sarokin.  And  I  must  say  we  are  very — I  know  I  am  very 
hesitant  to  grant  habeas  corpus.  The  grounds  must  be  very  clear. 
We  do  not  go  around  ordering  State  courts  to  grant  new  trials  un- 
less we  feel  we  are  on  very  firm  ground. 
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The  Chairman.  All  right.  I  thank  you,  and  I  thank  my  colleagues 
for  indulging  me.  I  will  not  come  back  to  that  case,  but  thank  you 
very  much. 

Senator  Brown. 

QUESTIONING  BY  SENATOR  BROWN 

Senator  BROWN.  Thank  you,  Mr.  Chairman. 

Judge,  there  will  be  a  number  of  items  to  come  up  today,  and  I 
thought  I  would  draw  your  attention  to  the  Haines  case.  The  point 
at  issue  is  one  that  deals  with  disclosing  documents  and  the  attor- 
ney-client privilege. 

In  your  decision,  you  found  that  the  crime  fraud  exception  to  the 
attorney-client  privilege  applied,  specifically  the  fraud  portion.  I 
wonder  if  you  would  be  willing  to  give  us  a  just  a  brief  outline  of 
why  you  felt  the  fraud  exception  applied  here. 

Judge  Sarokin.  Yes;  Senator  Brown,  the  issue  that  was  pre- 
sented to  me,  as  you  have  just  indicated,  was  whether  or  not  the 
crime  fraud  exception  to  the  attorney-client  privilege  existed  in  this 
case.  And  the  precise  issue  that  was  presented  to  me  and  the  alle- 
gations by  the  plaintiff  was  that  the  tobacco  companies  had  en- 
gaged in  research,  but  made  certain  that  if  anything  indicated  a  , 
connection  between  smoking  and  illness,  that  that  was  to  be  under 
the  protection  of  the  attorney-client  privilege;  so  that  all  research 
being  conducted  which  might  lead  to  that  conclusion  automatically, 
as  I  understood  the  proof  submitted  to  me,  would  come  under  the 
attorney-client  privilege. 

The  plaintiffs  had  alleged  that,  right  after  the  Surgeon  General's 
report,  the  tobacco  industry  had  issued  what  they  called  a  frank 
statement  and  said  they  were  going  to  look  into  the  dangers  of 
smoking,  engage  independent  scientists,  and  they  would  report 
back  to  the  public. 

The  evidence  presented  indicated  that,  quite  to  the  contrary,  any- 
thing that  indicated  that  smoking  might  cause  illness  was  placed 
under  the  protection  of  the  attorney-client  privilege  so  that  it  could 
not  be  made  public  and,  indeed,  could  not  be  compelled  to  be  dis- 
closed in  any  discovery  proceedings.  And  that  was  primarily  the 
basis  for  my  decision,  that  they  were  using  the  attorney-client 
privilege  as  a  means  to  hide  this  research  from  the  general  public. 

Senator  Brown.  You  were  reversed  by  the  court  of  appeals.  One 
of  the  concerns  I  had  was  the  fact  that  you  made  a  disclosure  of 
the  documents  while  the  issue  was  still  appealable.  I  would  be  in- 
terested in  knowing  why  you  made  that  disclosure. 

Judge  Sarokin.  Well,  in  retrospect.  Senator,  that  probably  was 
an  error.  I  do  not  claim  to  be  infallible,  but  I  will  tell  you,  because 
I  even  mentioned  it  in  the  opinion,  I  recognized  the  sensitivity  of 
any  disclosure  of  the  documents.  There  were  1,500  documents.  My 
recollection  is  that  just  for  demonstrative  purposes  I  quoted  like  a 
paragraph  from  3  or  5  of  them.  In  other  words,  there  was  not  some 
wholesale  disclosure.  I  just  picked  out  a  couple  of  excerpts  which 
I  thought  supported  the  contention  of  the  plaintiffs.  But  I  men- 
tioned in  the  opinion  that  I  was  very  sensitive  to  any  disclosure  of 
the  information  in  the  event  that  they  were  entitled  to  the  privilege 
and  that  my  decision  was  reversed. 
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So  I  was  very  selective  and  just  gave  a  few  very  brief  examples, 
maybe  one  or  two  paragraphs  from  3  or  4  of  the  1,500  documents. 
I  certainly  did  not  engage  in  a  wholesale  distribution  or  inclusion 
of  those.  Indeed,  I  said  at  the  end  of  the  opinion  that  there  would 
not  be  a  turnover  of  the  documents,  that  I  would  appoint  a  special 
master  to  once  again  review  the  documents  consistent  with  my  rul- 
ing, and  then  and  only  then  determine  what  should  be  turned  over 
and  give  the  defendants  an  opportunity  to  appeal.  So  I  tried  to  en- 
gage in  a  protection,  but  in  retrospect,  the  court  of  appeals* was 
critical  about  even  those  excerpts  and  probably  I  should  have 
avoided  it.  But  that  was  my  reasoning  at  the  time. 

Senator  BROWN.  If  a  similar  kind  of  case  came  before  you  that 
embodied  a  disclosure  of  documents  over  which  the  defendant  or 
the  party  still  had  a  right  of  appeal,  would  you  be  inclined  to  rule 
as  the  circuit  did  or  rule  as  you  did? 

Judge  Sarokin.  Well,  in  reference  to  the  disclosure? 

Senator  BROWN.  Yes. 

Judge  Sarokin.  No;  I  think  I  would  certainly — I  think  the  third 
circuit  was  correct.  In  retrospect,  I  think  even  though,  as  I  said,  I 
just  tried  to  use  a  few  examples  from  a  few  of  the  1,500  documents, 
I  think  the  third  circuit  was  correct  that  you  should  err  on  the  side 
of  no  disclosure. 

I  thought  that  the  disclosure  was  essential  to  convey  the  basis 
for  the  opinion. 

Senator  BROWN.  I  think  your  second  view  of  it  would  be  correct; 
that  if,  indeed,  it  is  something  appealable,  they  should  have  that 
protection. 

Judge  Sarokin.  Yes,  and  I  agree.  Senator.  In  retrospect,  as  I  say, 
when  you  have  written  2,000  opinions,  I  am  sure  I  have  made  mis- 
takes along  the  way,  without  question. 

Senator  Brown.  Well,  I  appreciate  your  candor  in  this.  Frankly, 
there  is  a  danger  that  judges  become  so  convinced  of  the  right  or 
wrong  in  a  particular  area  that  they  short-circuit  the  constitutional 
or  legal  due-process  protections  that  belong  to  all  of  us.  This  case 
seemed  to  suggest  that  you  might  have  crossed  that  line. 

Let  me  ask  you  about  a  statement  you  made  in  your  recusal  from 
a  case  similar  to  the  Haines  case.  The  quote  is  this:  "I  fear  for  the 
independence  of  the  judiciary  if  a  powerful  litigant  can  cause  the 
removal  of  a  judge  for  speaking  the  truth  based  on  the  evidence  in 
forceful  language  that  addresses  the  precise  issue  presented  for  de- 
termination." 

Do  you  feel  the  circuit  court  was  influenced  by  powerful  liti- 
gants? 

Judge  Sarokin.  I  did  not  mean  to  suggest  influence  at  all.  Cer- 
tainly no  inappropriate  influence.  There  is  no  question  that  this  is 
a  powerful  litigant,  and  I  did  not  mean  to  suggest  in  any  way  that 
because  they  were  powerful,  that  the  third  circuit  did  something 
they  would  not  otherwise  have  done.  I  never  meant  to  convey  that 
in  that  language. 

Senator  BROWN.  What  were  you  implying  then  with  that  state- 
ment? 

Judge  Sarokin.  Well,  what  concerned  me  most,  and  obviously  I 
have  to  also  be  very  candid  that  I  was  very  upset  by  my  removal 
from  that  case  because  I  have  always  lived  as  a  judge  and  sort  of 
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viewed  myself  as  somebody  who  had  the  reputation  of  being  very 
fair  and  impartial,  indeed,  although  I  do  not  think  it  is  of  any  sig- 
nificance— I  think  if  you  ever  reviewed  the  Cipollone  trial,  you 
would  probably  find  more  rulings  in  favor  of  the  defendants,  the  to- 
bacco companies,  than  the  plaintiffs. 

But  what  concerned  me  was  that  the  very  issue  that  had  been 
presented  to  me  was  whether  or  not  the  companies  had  been  en- 
gaged in  fraudulent  conduct.  I  mean,  that  was  the  issue.  And  I 
never  viewed — at  least  at  the  time — that  a  judge  would  be  accused 
of  bias  or  even  the  appearance  of  bias  by  deciding  a  case  based 
upon  the  evidence  presented. 

If  you  preside  at  a  murder  trial  and  at  the  end  of  the  trial  you 
say  that  person  is  a  no-good,  rotten,  dirty  murderer,  you  are  not 
biased;  you  have  drawn  a  conclusion  based  upon  the  evidence  that 
was  submitted. 

Of  course,  my  removal  from  that  case  has  been  the  subject  of  a 
great  deal  of  discussion  because  at  least  it  was  the  general  under- 
standing, I  thought,  until  that  moment,  that  bias  or  the  appearance 
meant  that  you  were  being  influenced  by  factors  outside  of  the  liti- 
gation. And  so  I  was  concerned  that  this  might  be  sending  a  mes- 
sage to  judges  that  you  could  not  make  findings  in  strong  language, 
even  though  those  findings  were  based  upon  the  evidence. 

Senator  Brown.  Now,  as  I  understand  it,  this  was  at  the  start 
of  the  trial,  though,  not  at  the  end  of  the  trial. 

Judge  Sarokin.  Well,  it  was 

Senator  Brown.  You  are  referring  to  the  pretrial  motions  and  so 
on? 

Judge  Sarokin.  Yes;  well,  this  was  a  pretrial  motion,  but  it  cer- 
tainly was  a  motion  that  called  upon  the  court  to  decide  whether 
or  not  there  had  been  fraudulent  conduct.  There  was  no  way  for  me 
to  avoid  making  that  finding.  And  I  know  the  third  circuit  talked 
about  the  fact  that  this  might  be  the  ultimate  issue  for  a  jury  to 
decide,  but  we  do  that  every  day  in  preliminary  injunctions.  We  do 
it  on  pretrial  detention.  We  have  to  make  findings  that  the  person 
is  a  danger,  is  likely  to  be  convicted,  but  we  do  it  because  we  are 
required  to  do  it.  And  I  would  be  astonished  if  that  would  be  a  find- 
ing of  bias  on  the  part  of  a  judge. 

Senator  Brown.  Earlier,  though,  you  had  noted  that  at  least  you 
felt  the  record  of  your  trial  may  well  have  had  a  number  of  rulings 
in  favor  of  the  tobacco  company. 

Judge  Sarokin.  Yes. 

Senator  Brown.  As  a  way  of  indicating  at  least  the  record  would 
show  some  independence. 

Judge  Sarokin.  I  would  hope  so.  Senator.  There  was  a  sign 
of 

Senator  Brown.  In  referring  to  those  decisions,  since  this  was  at 
the  start  of  the  trial,  what  rulings  were  those?  Were  those  pretrial 
motions? 

Judge  Sarokin.  No,  no.  I  am  talking  about  the  Cipollone  trial, 
which  had  preceded — there  had  been — the  Haines  case  was  being 
held  subject  to  the  conclusion  of  the  Cipollone  case.  The  Cipollone 
case  was  tried  before  me  for,  I  think,  4  months.  But  the  issues  were 
practically  identical. 
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Senator  Brown.  So  your  reference  to  previous  rulings  you  had 
made  were  during  those  prior  4  months. 

Judge  Sarokin.  Cipollone.  The  Cipollone  trial,  and  all  the  pre- 
trial motions  in  Cipollone  as  well. 

Senator  Brown.  Thank  you. 

The  Chairman.  I  would,  with  the  permission  of  my  colleagues, 
enter  in  the  record  Judge  Aldisert's  letter  dated  June  21,  1993,  lay- 
ing out  his  strong  support  for  you. 

[The  letter  of  Judge  Aldisert  follows:] 

U.S.  Court  of  Appeals, 
For  the  Third  Circuit, 
Santa  Barbara,  CA,  June  21,  1993. 

The  President, 

The  White  House,  Washington,  DC. 

Dear  Mr.  President:  I  write  to  urge  the  nomination  of  the  Honorable  H.  Lee 
Sarokin,  United  States  District  Judge  for  the  District  of  New  Jersey,  to  the  United 
States  Court  of  Appeals  for  the  Third  Circuit. 

I  have  known  Judge  Sarokin  since  his  appointment  to  the  district  court  in  1979. 
Sir,  I  do  not  exaggerate  when  I  say  that  in  my  view  he  must  be  considered  as  one 
of  the  most  outstanding  district  judges  in  the  Third  Judicial  Circuit.  An  indefati- 
gable worker  and  meticulous  craftsman,  he  is  a  true  scholar,  but  at  the  same  time 
he  remains  a  genuine  humanitarian,  constantly  in  the  quest  for  justice  for  the  par- 
ties who  appear  before  him. 

I  am  prepared  to  make  this  very  formidable  statement  because  of  my  long  service 
as  an  active  judge  on  that  court,  having  been  appointed  by  President  Johnson  in 
1968.  Moreover,  as  chief  judge  of  the  circuit  from  1984  until  1987,  I  called  upon  him 
for  very  special  assignments.  He  was  a  close  adviser  and  warm  friend.  I  named  him 
to  chair  the  Judicial  Conference  of  the  Third  Circuit  and  because  of  his  outstanding 
accompUshments,  I  appointed  him  to  the  permanent  committee  for  the  circuit  judi- 
cial conferences. 

Since  taking  senior  status,  I  have  been  designated  to  sit  in  many  courts  of  ap- 
peals—the Third,  Fifth,  Seventh,  Ninth,  Tenth  and  Eleventh.  I  have  been  in  a 
unique  position,  therefore,  to  evaluate  the  performances  of  both  district  judges  and 
circuit  judges  throughout  the  United  States.  In  my  considered  judgment,  Judge 
Sarokin  stands  tall  among  federal  judges  nationally. 

On  a  personal  basis,  having  served  on  the  Third  Circuit  for  25  years,  I  have  a 
keen  interest  in  its  reputation.  It  is  now  a  "new"  coiu-t  with  many  relatively  new 
members.  The  addition  of  Judge  Sarokin  will  bring  a  high  degree  of  judicial  strength 
because  of  the  respect  he  has  earned  among  his  peers,  his  warmth  and  wisdom,  and 
the  soUd  contributions  he  will  make  because  of  his  magnificent  and  profound  experi- 
ence. 

I  served  for  years  as  a  faculty  member  and  associate  director  of  the  Senior  Judges 
Appellate  Seminars  sponsored  by  the  Institute  of  Judicial  administration  at  New 
York  University  in  which  we  conducted  orientation  and  training  programs  for  newly 
elected  U.S.  Circuit  Judges  and  State  Supreme  Court  Justices.  I  served  for  years 
as  Chair  of  continuing  education  programs  for  federal  circuit  judges  at  the  Federal 
Judicial  Center.  For  these  programs  I  once  wrote  that  an  ideal  appellate  judge 
should  possess  the  following  six  characteristics: 

1.  The  quality  of  fairness,  justness,  and  impartiality. 

2.  The  twin  qualities  of  devotion  and  decisiveness. 

3.  The  quality  of  clear  thought  and  expression. 

4.  The  quality  of  professional  literacy. 

5.  The  quality  of  institutional  fidelity. 

6.  The  quaUty  of  political  responsibility.  (This  means  understanding  that  the  leg- 
islature and  the  executive  have  primary  responsibility  to  fashion  public  policy,  and 
that  this  responsibility  falls  to  the  courts  only  when  legislative  or  executive  action 
is  absent  or  inadequate). 

In  my  judgment,  Judge  Sarokin  passes  these  rigorous  qualifications  with  fljang 
colors. 
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I  stand  ready  to  offer  additional  information  augmenting  this  enthusiastic  rec- 
ommendation that  you  nominate  Judge  Sarokin  to  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit. 

Sincerely, 

RUGGERO  J.  ALDISERT, 

Senior  Judge. 

The  Chairman.  He  is  the  judge  who  ruled,  was  the  presiding 
judge  who  ruled  that  you  should  be  removed  from  the  case;  correct? 

Judge  Sarokin.  Yes,  that  is  correct. 

The  Chairman.  I  see  my  friend  from  Vermont  is  here,  and  I  yield 
to  him. 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Judge,  good  morning. 

Judge  Sarokin.  Senator,  good  morning. 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  I  am  sorry  I  was  late  in  getting  here.  Like  so 
many  of  us,  we  have  about  three  different  committee  meetings 
going  at  the  same  time,  but  I  discussed  your  nomination  with  Sen- 
ator Bradley,  actually  on  several  occasions,  and  told  him  I  was 
pleased  to  see  that  you  are  nominated  to  the  third  circuit.  Over  the 
years  I  have  probably  presided  over  as  many  nomination  hearings 
as  anybody  here,  with  the  exception  of  Senator  Thurmond  and  Sen- 
ator Biden,  and  I  looked  at  your  record,  and  I  can  see  why  you 
have  had  high  marks  from  both  the  ABA  and  the  New  Jersey  Bar 
Association.  You  have  been  named  chair  of  the  Third  Circuit  Judi- 
cial Conference,  I  believe  twice;  is  that  right? 

Judge  Sarokin.  Yes. 

Senator  Leahy.  You  were  also  chair  of  the  1993  National  Con- 
ference of  Federal  Judges.  You  have  been  named  chair  of  it  again 
in  1997,  chair  of  the  Federal  Judges  Association.  I  know  the  former 
chief  judges  of  the  third  circuit,  Judges  Aldisert,  Higginbotham, 
and  Gibbons,  have  all  supported  you.  Nixon  appointees  to  the  third 
circuit,  like  Judge  Weiss  and  Judge  Garth,  both  support  and  speak 
highly  of  you.  And  as  a  former  prosecutor  myself,  I  was  pleased  to 
see  that  you  had  four  former  U.S.  attorneys  and  former  New  Jersey 
attorney  general,  the  former  chairman  of  the  New  Jersey  State 
Crime  Commission,  all  strongly  endorsing  you,  as  well  as  the  New 
Jersey  State  Policemen's  Benevolence  Association,  the  Bergen 
County  Police  Conference,  the  State  Troopers  Noncommissioned  Of- 
ficers Association,  the  Police  Foundation,  State  Troopers  Fraternal 
Association.  Again,  these  kinds  of  things  click  in  when  you  are  a 
former  prosecutor.  You  like  seeing  that. 

I  was  also  pleased,  incidentally,  in  your  background  and  pro  bono 
work.  I  have  been  concerned  over  the  years  that  some  of  the  nomi- 
nees we  have  had  before  us  have  not  had  any  experience  in  pro 
bono  work.  We  as  lawyers  or  as  judges  or  Members  of  the  Senate 
in  many  ways  lead  a  privileged  life,  and  we  had  better  be  prepared 
to  give  some  of  it  back. 

As  I  came  in,  you  were  talking  about  statements  that  judges 
might  make  after  a  case  has  been  finished.  If  a  judge's  case  fin- 
ishes and  the  verdict  comes  in  and  he  says,  "you  know,  that  guy 
really  is  a  dirty  rotten  scoundrel,"  he  might  just  be  stating  a  prov- 
en fact.  Is  that  correct? 

Judge  Sarokin.  Exactly;  all  too  often. 
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Senator  Leahy.  I  have  walked  out  of  cases  I  prosecuted  and  said, 
you  know,  I  have  never  seen  such  a  miserable  S.O.B.  in  my  life. 
It  does  not  necessarily  denote  any  bias.  It  might  be  just  a  keen  ob- 
servation of  human  nature.  [Laughter.] 

Senator  Cohen.  And  those  were  the  cases  you  lost. 

Senator  Leahy.  Those  were  the  cases  I  lost.  [Laughter.] 

Well,  I  felt  especially  that  way  when  I  lost  them.  I  did  not  lose 
too  many. 

But  earlier  this  year  in  Liteky  v.  United  States,  the  Supreme 
Court  held  that  though  a  judge  may  often  appear  biased  because 
of  views  developed  from  hearing  the  evidence  in  judicial  proceed- 
ings, removal  would  be  required  only  when  the  judge  displayed 
deep-seated  favoritism  or  antagonism  that  would  make  fair  judg- 
ment impossible.  That  is  a  lot  different  than  stating  your  opinion, 
based  on  the  evidence  after  you  get  done,  of  what  you  thought 
about  somebody.  Is  that  correct? 

Judge  Sarokin.  Yes,  I  agree. 

Senator  Leahy.  Well,  I  realize  I  am  stating  the  obvious  here,  but 
with  some  of  the  press  reports  and  all,  I  thought  it  might  be  good 
just  to  state  the  obvious.  There  is  a  big  difference.  I  think  all  of 
us  who  have  tried  cases  know  the  difference  between  a  judge  stat- 
ing his  opinion  based  on  what  he  has  seen  and  a  judge  exhibiting 
a  bias. 

I  think  you  have  seen  the  same  thing  with  judges  and  with  liti- 
gants, have  you  not? 

Judge  Sarokin.  Of  course. 

Senator  Leahy  [presiding].  Chairman  Biden  has  stepped  out, 
but,  frankly.  Judge,  I  have  looked  through  your  record.  I  have  abso- 
lutely no  problems  here.  I  have  every  intention  of  voting  for  you, 
and  I  just  wanted  to  make  it  clear.  I  have  been  in  an  awful  lot  of 
cases,  including  cases  where  I  have  not  been  as  successful  as  I 
might  have  wanted  to  be,  where  I  have  heard  expressions  by  the 
judge.  Sometimes  I  have  agreed  and  sometimes  I  have  disagreed, 
but  in  every  one  of  them  I  had  to  feel  that  he  or  she  was  appro- 
priately stating  a  position  based  on  the  evidence. 

Judge  Sarokin.  Thank  you.  Senator. 

Senator  Leahy.  Senator  Thurmond. 

QUESTIONING  BY  SENATOR  THURMOND 

Senator  THURMOND.  Thank  you,  Mr.  Chairman. 

Judge  Sarokin,  I  have  a  few  questions  I  want  to  propound  to  you, 
and  I  want  to  say  that  I  am  openminded  on  your  nomination.  But 
some  things  have  disturbed  me. 

Would  you  agree  that  as  a  Federal  Court  of  Appeals  judge  you 
would  be  obligated  to  follow  the  precedent  of  the  U.S.  Supreme 
Court? 

Judge  Sarokin.  Definitely. 

Senator  THURMOND.  Would  you  also  agree  that  as  a  district  judge 
you  have  been  obligated  to  follow  the  precedent  of  the  Supreme 
Court  and  the  Third  Circuit  Court  of  Appeals? 

Judge  Sarokin.  As  well,  certainly.  Senator. 

Senator  THURMOND.  Judge  Sarokin,  I  would  now  like  to  discuss 
some  of  your  opinions  which  leave  doubt  as  to  your  faithfulness  to 
precedent. 
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In  your  opinion  in  the  case  of  Kreimer  v.  Bureau  of  Police  for  the 
Town  of  Morristown,  you  were  reversed  by  the  third  circuit.  In  that 
case,  Kreimer  was  a  homeless  man  who  frequented  the  pubUc  U- 
brary  in  Morristown.  According  to  the  hbrary  staff,  Kreimer  often 
exhibited  offensive  and  disruptive  behavior,  including  following  li- 
brary patrons,  talking  loudly  to  himself  and  others;  also,  according 
to  the  library  staff,  Kreimer's  odor  was  so  offensive  that  it  pre- 
vented library  patrons  from  using  certain  areas  of  the  library  and 
prohibited  library  employees  from  performing  their  jobs. 

In  1989,  the  library  enacted  a  written  policy  prohibiting  certain 
behavior  in  the  library  and  authorized  the  library  director  to  expel 
persons  who  violated  them. 

After  he  was  expelled  from  the  library  at  least  five  times  for  vio- 
lating these  rules,  Kreimer  sued  the  library  and  others  in  your 
court.  In  granting  summary  judgments  in  favor  of  Kreimer,  you 
ruled  that  the  library  policy  was  facially  unconstitutional. 

Judge  Sarokin,  you  found  that  the  library  is  a  traditional  public 
forum.  Under  Supreme  Court  precedent,  the  category  of  traditional 
public  forums  covers  public  places  such  as  streets,  sidewalks,  and 
parks  that  have  a  long  tradition  of  being  devoted  to  assembly  and 
debate. 

Of  course,  under  the  Supreme  Court's  precedent,  regulations  af- 
fecting speech  in  a  traditional  public  forum  are  accorded  a  strict 
standard  of  review. 

As  I  said  earlier,  you  found  that  a  public  library  is  a  traditional 
public  forum,  yet  you  cited  no  precedent  in  support  of  your  ruling. 
Do  you  believe  that  your  ruling  was  faithful  to  existing  precedent? 

Judge  Sarokin.  Senator,  let  me  first  say  that  the  conduct  of  Mr. 
Kreimer  and  from  ever3^hing  I  saw  in  the  papers  as  submitted  was 
very  upsetting  to  the  library,  but  none  of  that  was  before  me  in 
connection  with  my  decision.  The  only  issue  that  was  presented  to 
me  for  me  to  decide  was  whether  or  not  the  regulations  on  their 
face  were  valid  and  constitutional.  And  that  is  the  way  it  was  pre- 
sented to  me,  and,  therefore,  that  claim  could  have  been  made  by 
anybody. 

There  were  two  issues  that  were  presented  to  me,  and  I  want  to 
address  the  last  one  that  you  raised.  The  first  one  was  whether  or 
not  there  was  a  constitutional  right  of  access  to  the  library  under 
the  first  amendment.  I  said  that  there  was,  and  the  third  circuit 
agreed.  That  was  the  threshold  for  deciding  whether  or  not  these 
regulations  were  valid  or  not.  They  did  not  disagree  with  the  impli- 
cations of  the  first  amendment.  And  I  must  also  say,  Senator, 
frankly,  when  I  first  picked  up  these  regulations  and  read  them  be- 
fore we  had  begun  our  research  and  considered  the  briefs  of  the 
parties,  I  read  these  and  said  to  myself  there  does  not  seem  to  be 
anything  wrong  with  these.  But  what  we  are  required  to  do  is  to 
then  research,  and  I  have,  as  I  have  indicated  and  introduced 
today,  some  very  able  law  clerks.  And  much  to  my  astonishment 
as  we  got  into  the  process,  I  realized  that  there  was  a  great  deal 
of  law  out  there.  Supreme  Court  law,  that  made  these  regulations 
unconstitutional — at  least  in  my  view.  The  third  circuit  disagreed, 
but  the  only  issue  with  which  the  third  circuit  disagreed  was 
whether  or  not  the  regulations  were  vague  and  overbroad.  They  did 
not  disagree  about  the  first  amendment  analysis. 
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So  certainly  reasonable  people  could  differ  as  to  whether  or  not 
these  regulations  were  vague  or  overbroad,  but  I  do  not  think  there 
was  any  substantial  disagreement  about  the  first  amendment  ap- 
plication here. 

Senator  Thurmond.  Judge  Sarokin,  I  would  just  point  out  that 
the  third  circuit  found  your  ruling  to  be  clearly  wrong.  Is  that  cor- 
rect? 

Judge  Sarokin.  On  that  second  part,  yes — as  to  whether  the  reg- 
ulations were  vague. 

Senator  THURMOND.  As  the  third  circuit  observed,  and  I  quote 

their  words: 

Obviously,  a  library  patron  cannot  be  permitted  to  engage  in  most  traditional  first 
amendment  activities  in  the  library  such  as  giving  speeches  or  engaging  in  any 
other  conduct  that  would  disrupt  the  quiet  and  peaceful  Ubrary  environment. 

Also,  I  note  that  the  third  circuit  disagreed  with  you  that  a  li- 
brary is  a  full-fledged  designated  public  forum.  Under  Supreme 
Court  precedent,  a  full-fledged  designated  public  forum  is  a  public 
place  that  has  been  designated  by  the  Government  as  devoted  to 
assembly  and  debate.  Clearly  under  this  precedent,  the  third  cir- 
cuit got  it  right.  A  library  is  not  a  place  of  open  assembly  and  de- 
bate. 

But,  Judge  Sarokin,  you  also  ruled  that  the  library  policy  was 
unconstitutionally  overbroad  and  that  you  relied  heavily  on  your 
misreading  of  a  1966  Supreme  Court  ruling  in  Brown  v.  Louisiana. 
A^ain,  the  third  circuit  did  not  see  it  your  way  and  found  that  the 
library  policy  was  not  substantially  overbroad. 

Additionally,  you  ruled  that  the  library  policy  was  unconsti- 
tutionally vague.  In  fact,  I  believe  you  said  that  paragraph  1  of  the 
library  policy  was  hopelessly  vague.  Let  me  read  paragraph  1. 

Patrons  shall  be  engaged  in  activities  associated  with  the  use  of  a  pubUc  library 
while  in  the  building.  Patrons  not  engaged  in  reading,  studying,  or  using  library 
materials  shgill  be  required  to  leave  the  building. 

Frankly,  Judge  Sarokin,  that  paragraph  seemed  clear  to  me  and 
certainly  not  muddled  enough  to  be  unconstitutionally  vague  as 
you  found  it.  In  fact,  the  third  circuit  had  no  difficulty  concluding 
that  paragraph  1  and  the  other  paragraphs  of  the  library  policy 
were  sufficiently  clear. 

Judge  Sarokin,  do  you  believe  that  your  vagueness  ruling  was 
faithful  to  Supreme  Court  precedent? 

Judge  Sarokin.  Senator,  you  made  reference  to  the  case  of 
Brown  v.  Louisiana,  which  I  thought  at  the  time  was  the  most  sig- 
nificant case  on  this  issue.  That  was  a  case  in  which  a  small  group 
of  African-Americans  engaged  in  a  silent  protest  at  a  library  on  the 
theory  and  based  upon  their  claim  that  African-Americans  were 
being  denied  the  use  of  the  library.  The  Supreme  Court  specifically 
held  that  that  kind  of  activity  could  not  be  prohibited.  Regulation 
No.  1  to  which  you  just  referred  prohibits  that  kind  of  activity,  and 
that  is  why  I  thought  it  was  unconstitutional. 

Senator  Thurmond.  Judge  Sarokin,  my  problem  with  this  state- 
ment is  that  it  misrepresents  the  Supreme  Court's  holding  in 
Brown  v.  Louisiana.  The  Supreme  Court  did  not  hold  that  the 
Brown  protesters  engaged  in  a  constitutionally  protected  protest. 
That  position  was  taken  only  by  a  plurality  of  the  Court,  as  Justice 
Brennan's  concurring  opinion  emphasizes. 
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Judge  Sarokin,  you  also  concluded  that  the  library  policy  violated 
the  equal  protection  clause.  According  to  your  analysis,  just  as  a 
poll  tax  for  voting  draws  an  improper  line  based  on  wealth,  so  does 
the  library's  hygiene  rule  since  it  has  a  disparate  impact  on  those 
poor  patrons  who  do  not  have  regular  access  to  shower  and  laundry 
facilities. 

The  third  circuit,  noting  that  the  homeless  do  not  constitute  a 
suspect  class,  rejected  your  analysis  and  held  that  the  library  pol- 
icy did  not  violate  equal  protection.  j 

Do  you  believe  that  your  equal  protection  ruling  was  faithful  to    1 
existing  precedent? 

Judge  Sarokin.  Senator,  the  analysis  that  I  went  through,  first  i 
of  all,  was  required  because  that  is  the  way  the  issues  were  pre-  ' 
sented  to  me.  And  Chairman  Biden  had  asked  before  about  the  dif- 
ference between  district  court  and  court  of  appeals.  It  has  always 
been  my  view  that  we  on  the  district  court  should  rule  on  all  of  the 
issues  that  are  presented,  particularly  in  a  case  like  this,  in  which 
an  appeal  was  very  likely.  And  that  is  what  I  did,  and  I  obviously, 
at  the  time,  thought  that  I  was  following  Supreme  Court  precedent 
and  attempted  to  do  so. 

Senator  Thurmond.  Judge  Sarokin,  you  have  written,  "People 
have  said  to  me  that  my  opinions  read  more  like  editorials  or  es- 
says than  traditional  opinions.  I  have  not  yet  decided  whether  that 
is  praise  or  criticism." 

Have  you  now  decided  whether  a  judge  should  view  it  as  a  praise 
or  criticism  that  his  opinions  read  like  editorials? 

Judge  Saroiun.  Senator,  my  philosophy  in  opinionwriting  has  re- 
mained about  the  same  the  entire  time  that  I  have  been  on  the  dis- 
trict court.  I  always  felt  that  when  there  was  a  public  issue  in- 
volved that  I  should  make  an  attempt  to  place  the  language  of  the 
opinion  in  context  not  legalese.  And  I  have  made  every  effort  in 
that  type  of  a  case  to  try  to  write  in  a  way  that  the  general  public 
would  understand,  and  then  follow  it  by  the  traditional  analysis. 
But  I  know  that  my  opinions  frequently  begin  with  a  paragraph  or 
two  which  I  had  always  tried  to  do  in  order  to  inform  the  public, 
particularly  in  a  case  like  this.  I  knew  how  Mr.  Kreimer  was  re- 
viled. I  knew  the  reaction  to  the  opinion. 

The  last  thing  that  I  wanted  to  do  was  antagonize  a  lot  of  people, 
but  I  thought  I  was  being  faithful  to  the  law.  But  because  of  that 
and  the  reaction  that  I  anticipated,  I  try,  as  I  did  here  and  I  al- 
ways try  to  do,  to  explain  it  in  terms  that  the  average  citizen  can 
understand.  Sometimes  I  succeed,  sometimes  I  do  not.  But  that  is 
my  only  purpose  in  writing  in  that  fashion. 

Senator  Thurmond.  Judge  Sarokin,  it  is  my  understanding  that 
you  have  questioned  pretrial  detention.  Many  decisions  on  pretrial 
detention  of  criminal  defendants  are  based  on  public  safety.  How 
do  you  respond  in  defense  of  your  position  on  pretrial  detention? 

Judge  Sarokin.  Senator,  since  pretrial  detention  has  become  the 
law,  I  would  estimate  that  I  have  ordered  between  100  and  200 
people  into  pretrial  detention.  Indeed,  I  am  not  certain  of  this,  but 
I  have  no  recollection  of  any  instance  where  the  Government  ap- 
plied for  pretrial  detention  that  I  did  not  grant  it. 

The  reference  to  any  possible  criticism  I  may  have  had  was  at 
a  speech  that  I  gave  to  a  gathering  of  Law  Review  editors,  and  I 
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merely  outlined  for  them  a  number  of  issues  that  I  thought  Law 
Review  should  take  up.  I  certainly  did  not  suggest  to  them  how 
they  should  come  out.  I  just  was  engaged  in  a  litany  of  subjects 
that  I  thought  that  they  ought  to  cover.  I  was  trying  to  provoke 
them  into  writing  on  what  I  thought  were  some  of  the  critical  is- 
sues of  the  time.  But  I  can  assure  you,  since  pretrial  detention  has 
become  the  law,  I  have  enforced  the  law.  I  have,  as  I  indicated,  to 
the  best  of  my  recollection,  granted  pretrial  detention  in  almost 
every  instance  where  the  Government  has  requested  it. 

So  whatever  my  personal  view  might  have  been — and  I  do  not 
think  I  was  opposed  to  it.  I  was  concerned  that  it  might  be  incon- 
sistent with  the  presumption  of  innocence  to  put  somebody  in  jail 
before  they  had  been  convicted.  But  I  have  never  hesitated  to  apply 
the  law  as  it  now  exists. 

Senator  Thurmond.  Thank  you,  Judge.  I  believe  my  time  is  up, 
Mr.  Chairman. 

The  Chairman.  Thank  you  very  much.  Senator. 

Senator  Cohen. 

QUESTIONING  BY  SENATOR  COHEN 

Senator  COHEN.  Thank  you,  Mr.  Chairman. 

Judge,  I  am  not  sure  about  your  opinions.  I  have  not  read  very 
many  of  them,  but  I  dare  say  that  if  we  start  to  criticize  opinions 
because  they  may  have  an  editorial  content  as  opposed  to  a  strict 
legal  analysis,  we  may  have  to  start  reviewing  some  of  the  Su- 
preme Court  decisions  as  well.  I  note  that  there  is  at  least  one,  pos- 
sibly two  or  more  Justices  who  engage  in  very  colorful  language 
from  time  to  time  to  describe  their  rationale  and  analysis. 

The  Chairman.  If  the  Senator  would  yield,  and  on  how  they  de- 
scribe their  colleagues.  [Laughter.] 

Senator  Cohen.  I  was  obliquely  referring  to  that. 

Senator  Bradley  indicated  that  you  have  had  about  2,000  opin- 
ions, of  which  roughly  50  have  been  reversed.  How  many  of  the 
2,000  opinions  actually  have  been  appealed,  though? 

Judge  Sarokin.  I  do  not  know  the  answer  to  that,  Senator. 

Senator  Cohen.  So  you  might  have  50  reversals,  but  you  might 
have  only  100  cases  that  have  been  appealed  from  those  2,000,  in 
which  you  would  not  have  a  3-percent  reversal  record  but  some- 
thing significantly  higher. 

Judge  Sarokin.  Well,  except  that  might  be  a  good  sign,  too, 
though.  Senator.  If  they  are  not  appealed,  that  means  that  the  par- 
ties are  satisfied  that  the  decisions  are  correct.  So  that  might  be 
an  endorsement. 

Senator  COHEN.  Or  that  they  cannot  afford  to  go  to  the  next  level 
of  the  process. 

Judge  Sarokin.  Possibly;  it  was  very  difficult  for  us  to  go  back 
and  try  to  be  accurate  about  the  number  of  appeals.  My  sense  of 
my  work  is  that  each  year  there  are  about  two  or  three  reversals, 
and  it  would  be  hard  for  me  to  place  a  percentage  in  relationship 
to  which  cases  were  appealed.  But  I  do  not  think  my  record  on  ap- 
peal is  any  different  than  anyone  else  on  the  court,  maybe  a  little 
bit  better.  But  I  do  not  really  know  that. 

Senator  COHEN.  Senator  Biden  asked  you  before  in  his  opening 
remarks  about  judicial  activism.  One  of  the  charges  leveled  against 
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you  is  that  you  were  a  judicial  activist.  I  looked  at  the  quote  in 
which  you  describe  your  own  philosophy,  and  you  say. 

Those  who  level  the  charge  of  judicial  activism  invariably  disagree  with  the  rul- 
ing. Judges  are  bound  by  their  oath  to  decide  cases  based  upon  the  facts  presented 
and  the  applicable  law.  However,  there  are  instances  in  which  the  absence  of  bind- 
ing precedent  or  legislative  action  requires  courts  to  act  in  order  to  fill  the  void. 
Courts  do  not  and  should  not  reach  out  to  administer  jails,  unions,  school  boards, 
et  cetera. 

And  here  is  some  critical  language,  I  think. 

However,  unique  and  dire  circumstances  can  make  intervention  the  only  meaning- 
ful alternative.  Judicial  activism  can  be  an  abuse  of  power,  but  it  can  also  serve  the 
law  as  it  did  in  the  ending  of  segregation. 

As  I  recall,  that  is  pretty  much  in  line  with  what  now-Judge, 
soon-to-be  Justice  Breyer  said  before  this  committee,  almost  exactly 
in  line  with  what  he  said.  I  would  applaud  that  particular  descrip- 
tion of  it.  It  may  become  necessary  in  some  of  those  extreme  cir- 
cumstances to  achieve  an  end. 

Judge  Sarokin.  Let  the  record  reflect,  Senator,  that  I  said  it 
first,  then,  because  I  think  I  answered  that  a  long  time  ago. 
[Laughter.] 

Senator  COHEN.  But  the  point  is  also  that  the  emphasis  ought  to 
be  on  judicial  nonactivism  and  to  resort  to  intervention  only  in  the 
most  extreme  of  cases.  That  is  the  way  I  read  your  statement  about 
unique  and  dire  circumstances  dictating  such  judicial  intervention. 

I  would  also  like  to  go  back  and  talk  about  the  case  involving 
Landano,  because,  again,  some  of  the  critics  have  quoted  a  state- 
ment of  yours  which  I  would  like  to  read,  and  that  dealt  with  what 
Senator  Biden  and,  I  believe,  Senator  Brown  also  talked  about  in 
terms  of  the  rationale  that  you  engaged  in  in  terms  of  whether  to 
grant  habeas  corpus. 

The  quote  that  is  attributed  to  you  says,  "Either  the  State  court 
will  grant  the  relief  which  this  court  previously  granted,  or  failing 
the  same,  this  court  will  do  so  when  the  matter  is  returned  to,  with 
the  same  facts  and  law  being  presented."  That  quote  is  used  to  in- 
dicate that  you  were  bullying  the  State  courts. 

I  went  back  and  looked  at  the  opinion,  and  there  is  a  prior  sen- 
tence that  was  omitted  from  that  particular  statement.  It  says. 

The  futility  and  delay  engendered  by  that  process  are  self-evident.  Either  the 
State  court  will  grant  the  relief  which  this  court  previously  granted,  or  failing  the 
same,  this  court  will  do  so  when  the  matter  is  return  to,  with  the  same  facts  and 
law  being  presented.  Thus,  the  petitioner  some  one  or  two  years  hence  will  be  in 
the  same  position  he  was  in  July  of  1989,  the  day  this  court  granted  his  petition. 
Then  most  certainly  the  appeals  on  the  merit  will  commence. 

So  I  read  that  somewhat  differently  than  the  statement  that  is 
attributed  to  you  that  you  are  trying  to  bully  the  court.  As  I  under- 
stand it,  as  I  read  that,  what  you  are  saying  is  we  are  going  to  be 
back  here  2  years  from  now.  We  are  going  to  send  this  back.  The 
State  court  is  either  going  to  view  it  the  way  I  have  seen  it  or  it 
is  going  to  come  back  after  they  complete  their  analysis  and  reject 
the  opinion.  It  is  going  to  be  back  here  on  another  habeas  corpus, 
at  which  time  I  will  then  grant  it. 

Judge  Sarokin.  Right,  exactly.  Senator.  And  the  suggestion  that 
I  was  bullying  the  New  Jersey  State  courts,  I  assure  you  they  are 
not  subject  to  bullying,  and  that  was  certainly  not  my  intention.  I 
merely  wanted  to  indicate  what  I  perceived  was  the  delay  that 
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would  be  engendered  by  now  sending  the  case  back,  because  if  the 
State  courts  did  not  grant  the  reUef,  it  would  come  to  me  in  the 
identical  context  that  it  was  when  I  ruled.  And  this  gentleman  who 

1  believed  at  the  time  was  probably  innocent  would  spend  another 

2  years  in  prison.  That  was  the  only  reason  for  saying  that,  that 
I  thought  he  would  suffer  and  the  system  would  suffer  by  the 
delay. 

Senator  COHEN.  Let's  go  back  to  the  Haines  case,  for  a  moment. 
I  think  Senator  Brown  raised  the  issue  as  to  whether  that  was  ap- 
propriate fact-finding  on  your  part,  or  whether  it  was  a  premature 
judgment  as  to  whether  the  jury  ultimately  should  have  been  left 
to  decide  whether  the  company  had  engaged  in  fraudulent  activity; 
namely,  failing  to  disclose  information  it  had  in  its  possession 
about  the  cause  and  effect  as  far  as  its  cancer-causing  effect. 

You  were  upset  by  the  removal  from  the  case,  and  obviously  I 
think  that  is  understandable.  But  it  is  important  also  to  take  into 
account  the  court  said  that  the  members  individually  had  no  doubt 
on  a  subjective  basis  that  you  could  sit  and  render  an  impartial 
judgment  on  the  case.  But  applying  an  objective  test — namely,  that 
objectively  looking  at  it,  the  statements  having  been  made — the  de- 
fendants would  then  be  in  a  position  to  at  least  properly  challenge 
the  decision,  saying  that  the  remarks  reflected  an  impartiality.  For 
that  reason,  although  they  had  no  doubt  about  your  impartiality, 
the  statement  reflected,  could  be  interpreted  by  the  public  in  gen- 
eral— indeed,  the  New  York  Times  expressed  its  sentiment  in  favor 
of  your  removal  under  those  circumstances. 

It  is  important  to  keep  this  in  mind.  You  have  indicated  that  per- 
haps the  statement  was  a  misjudgment  on  your  part  at  that  time, 
although  you  do  not  want  to  discourage  strong  language  when  the 
circumstances  warrant  it.  But  we  have  three  branches  of  govern- 
ment. Obviously  we  impose  different  standards  upon  the  judiciary 
than  we  do  upon  others. 

With  specific  reference  to  Congress,  right  now  as  we  speak  there 
is  a  hearing  going  on  in  the  Banking  Committee,  and  those  Mem- 
bers of  Congress  are  looking  for  someone's  scalp  at  this  very  mo- 
ment because  many  are  convinced  that  the  witnesses  who  came  be- 
fore them  had  engaged  in  less  than  forthright,  perhaps  even  dis- 
ingenuous, or  even  deceptive  testimony.  So  they  are  rightly  out- 
raged about  that,  and  that  is  why  so  much  time  is  being  taken  to 
pursue  that  particular  aspect. 

As  I  look  through  your  decision  on  this  matter,  you  were,  to  say 
the  least,  agitated.  I  assume  that  you  felt  that  the  tobacco  industry 
had  engaged  in  an  effort  to  prevent  the  public  from  discovering  in- 
formation that  it  had  in  its  records  and  that  the  industry  had  shift- 
ed that  information  over  to  hide  it  behind  the  shield  of  the  attor- 
ney-client privilege.  That  was  the  reason  you  expressed  the  strong 
sentiment  that  you  did.  Is  that  the  case? 

Judge  Sarokin.  Exactly,  Senator. 

Senator  Cohen.  Is  it  still  your  judgment  that  this  is  a  matter  for 
you  to  have  decided  at  that  stage  as  opposed  to  a  jury  reaching  a 
decision  as  to  whether  the  industry  had  engaged  in  fraudulent  be- 
havior, or  was  it  your  judgment  that  the  jury  would  never  get  to 
the  issue  of  fraudulent  behavior  if  it  did  not  have  access  to  the  in- 
formation? 
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Judge  Sarokin.  Well,  the  specific  question  that  was  presented  to 
me,  Senator,  was  whether  or  not  there  had  been  fraud  sufficient  to 
waive  the  attorney-client  privilege.  I  had  no  choice  but  to  decide 
that  issue.  The  mere  fact  that  there  might  be  some  similar  issue 
of  fraudulent  conduct  submitted  to  a  jury  down  the  road  would  not 
have  relieved  me  of  the  responsibility  of  making  that  specific  fac- 
tual and  legal  finding. 

Senator  Cohen.  In  other  words,  if  you  had  simply  decided  that 
there  was  a  criminal  fraudulent  exception  to  the  attorney-client 
privilege,  you  could  have  simply  said  the  exception  applies  and  the 
material  is  discoverable  without  engaging  in  the  language  that  you 
did? 

Judge  Sarokin.  Respectfully,  Senator,  I  think  I  would  be  re- 
versed because  the  court  of  appeals  would  have  insisted  that  I  set 
forth  in  detail  the  factual  and  legal  basis  for  my  conclusion.  We 
cannot  do  one-liners  in  the  district  court. 

Senator  Cohen.  All  right.  Then  take  it  to  the  next  step.  Had  you 
used  less  prejudicial  language  or  less  harsh  language,  then  it  is 
your  judgment  that  the  court  would  have  sustained  your  finding? 

Judge  Sarokin.  Well,  I  do  not  know  whether  they  would  have 
come  out  differently,  but  I  do  not  think  there  is  any  question  that 
my  removal  from  the  case  was  predicated  upon  those  one  or  two 
sentences  in  that  opinion.  And  as  you  have  indicated.  Senator,  I 
also  had  10  years  of  experience  with  the  cigarette  litigation,  and 
this  might  have  been  the  culmination.  I  concede  that  the  language 
was  strong  and  maybe  unduly  strong;  and  if  I  could  take  it  back, 
I  probably  would. 

Senator  Cohen.  One  final  question.  There  was  a  prior  case — ^is 
it  Cipollone? 

Judge  Sarokin.  Yes. 

Senator  Cohen.  You  were  the  presiding  judge  in  that  case  as 
well. 

Judge  Sarokin.  I  was. 

Senator  CoHEN.  And  am  I  correct  that  the  defendants  sought  to 
remove  you  from  that  case? 

Judge  Sarokin.  Yes;  I  think  on  more  than  one  occasion. 

Senator  Cohen.  Now,  is  that  because  of  statements  you  had 
made  prior?  In  other  words,  they  felt  that  you  were  a  judge  who 
was  not  impartial,  that  they  could  not  get  a  fair  trial,  and,  there- 
fore, went  to  the  circuit  court  to  see  about  getting  you  removed? 

Judge  Sarokin.  I  do  not  recall  the  grounds,  but  I  think  generally 
that  was  the  nature  of  it;  that  they  wanted  me  removed  from  the 
case.  They  were  alleging  that  I  was  biased  against  the  tobacco  com- 
panies because  I  had  made  some  adverse  rulings  to  them  and  used 
some  strong  language. 

Senator  COHEN.  And  the  court  in  the  Cipollone  case  denied  their 
effort  to  remove  you? 

Judge  Sarokin.  It  denied  it,  and  I  think  used  the  language  that 
it  was  blatant  judge-shopping. 

Senator  COHEN.  My  time  is  up,  Mr.  Chairman. 

The  Chairman.  Before  I  yield  to  my  colleague  from  Iowa,  as  they 
say,  I  would — since  Senator  Thurmond  will  not  do  this,  I  just  found 
out  your  son  won  the  State  championship  in  tennis.  Congratula- 
tions. Obviously  he  inherited  your 
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[Applause.] 

The  Chairman.  You  just  heard  it  a  moment  ago.  Congratula- 
tions. Paul  was  competing  in  a  very  competitive  league,  18-year- 
olds.  I  assume  this  means  no  college  tuition.  Congratulations  on  all 
scores. 

Senator  Thurmond.  He  is  scheduled  to  go  to  Vanderbilt.  He  has 
a  $5,000  scholarship.  But  he  has  got  to  pay  $18,000  more,  which 
I  do  not  know  how  I  am  going  to  do. 

The  Chairman.  Well,  he  ought  to  go  back  and  renegotiate.  South 
Carolina  is  an  incredibly  competitive  tennis — that  is  great.  Senator. 

Judge  again,  30  seconds.  In  the  Liteky  case,  the  Supreme  Court 
ruled  that  bias  has  to  be  so  deep-seated  that  there  could  not  be  a 
fair  trial.  As  I  understand,  the  third  circuit  did  not  allege  that  at 
all.  The  third  circuit  said — and  Liteky  was  decided  after  the  third 
circuit  removed  you — that  it  was  removed  on  appearance.  Do  you 
have  any  opinion  as  to  whether  or  not  if  Liteky  had  been  the  prece- 
dent that  the  third  circuit  had  to  deal  with  that  you  would  have 
come  to  the  same  result? 

Judge  Sarokin.  Well,  I  have  to  be  a  little  hesitant.  Senator,  be- 
cause this  is  a  court  that  I  might  be  joining.  But  I  do  think  that 
the  subsequent  Supreme  Court  decision  sets  a  different  standard 
that  the  third  circuit  did,  and  probably  would  not  have  resulted  in 
my  removal,  but  I  think  that  is  a  little  presumptuous  of  me.  But 
there  are  others  who  have  made  that  contention  that  that  case 
fixes  the  appropriate  standard.  And  it  has  always  been  this  distinc- 
tion between  extra-judicial  bias  and  determinations  made  upon  the 
evidence  presented  to  the  court. 

The  Chairman.  Thank  you.  I  thank  the  Senator  for  allowing  me 
that  intervention. 

Senator  Grassley. 

QUESTIONING  BY  SENATOR  GRASSLEY 

Senator  Grassley.  Thank  you,  Mr.  Chairman. 

I  thank  you  again.  Judge  Sarokin,  for  the  opportunity  to  visit 
with  you  in  my  office  to  get  acquainted  with  you.  Thank  you  very 
much. 

Judge  Sarokin,  I  want  to  ask  about  one  of  your  cases  that  I  think 
came  up  in  1991,  LeBrun  v.  Thornburgh. 

Judge  Sarokin.  Yes. 

Senator  Grassley.  In  that  case,  you  held  unconstitutional  two 
former  provisions  of  the  immigration  laws.  The  first  former  provi- 
sion required  that  for  children  born  out  of  wedlock  to  American  fa- 
thers and  foreign  mothers  to  be  citizens,  that  the  father  would 
have  to  acknowledge  the  child  before  age  21.  The  second  former 
law  required  such  a  child  to  live  in  the  United  States  for  a  specified 
number  of  years,  and  they  would  have  to  do  that  before  they  be- 
came 28  years  of  age. 

There  are  number  of  issues  that  that  case  raises,  and  I  will  ask 
you  about  that.  First,  Congress  has  the  authority  to  pass  immigra- 
tion and  naturalization  laws.  Supreme  Court  precedent  requires 
judges  to  be  deferential  in  addressing  constitutional  challenges  to 
those  laws.  Indeed,  under  the  case  law,  almost  no  such  challenges 
could  succeed. 
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Now,  you  made  clear  that  you  had  personal  moral  objections  to 
the  law  here.  You  wrote — and  I  want  to  quote — "It  is  wrong  for  a 
father  to  have  the  unilateral  ability  to  confer  or  to  deny  citizenship 
to  his  daughter." 

So  my  question  to  you  is  your  basis  or  what  right  you  might 
have — not  just  you,  any  Federal  judge  might  have — to  substitute 
his  views  for  what  is  right  or  wrong  about  the  immigration  laws 
for  a  view  the  Congress  says  was  a  certain  way. 

Judge  Sarokin.  Well,  certainly,  Senator,  I  did  not  substitute  my 
own  view.  As  I  recall  the  case  and  the  statute  at  the  time — ^by  the 
way,  which  has  since  been  changed.  The  circumstances  of  this  case 
were  that  it  was  undisputed  that  this  plaintiff  was  born  of  an 
American  GI,  and  the  only  thing  that  was  barring  her  from  becom- 
ing an  American  citizen  under  the  statute  was  that  the  father 
would  not  admit  it  and  acknowledge  that  he  was  the  parent.  But 
it  was  undisputed  factually  that  he  was  the  parent.  And  in  review- 
ing the  case  and  the  applicable  law,  I  found  that  that  standard  was 
unconstitutional  because  it  conferred  upon  the  father  the — I  do  not 
want  to  use  the  word  "life  and  death  decision,"  but  the  ability  to 
grant  or  withhold  citizenship  to  a  person  who  otherwise  was  enti- 
tled to  it,  and  that  it  was  an  inappropriate  delegation  to  the  father 
to  confer  or  withhold  that  citizenship. 

I  don't  have  the  cases  in  front  of  me,  but  I  am  sure  there  was 
ample  law  to  support  that  conclusion.  Indeed,  I  don't  think  it  was 
reversed.  In  fact,  I  think  Congress  eventually  deleted  that  provi- 
sion because  they  realized  how  outrageous  it  was. 

Senator  Grassley.  By  happy  coincidence,  you  found  that  the 
statute  that  you  morally  disapproved  of  was  unconstitutional  be- 
cause it  lacked  a  rational  basis.  Yet,  I  think  your  own  analysis 
shows  that  the  statute  was  entirely  rational  in  the  fact  that  it  re- 
quired fathers  to  acknowledge  the  child  before  the  child  could  be- 
come a  citizen,  and  you  wrote  that  it  was  unlikely  that  a  child  not 
so  recognized  would  travel  here  to  obtain  citizenship  rights. 

The  whole  point  is  that  Congress  did  not  think  that  citizenship 
should  be  afforded  to  people  who  have  never  been  to  the  United 
States,  nor  should  it  be  given  to  someone  who  has  no  emotional 
connection  here  or  familiarity  with  our  country  and  whose  only  re- 
lationship to  America  is  through  a  father  who  has  not  acknowl- 
edged paternity.  Parental  responsibility  would  be  encouraged 
through  the  statute.  Parents  who  have  wanted  their  children  to 
have  American  citizenship  would  be  able  to  do  so  if  they  acknowl- 
edged responsibility  and  arranged  for  the  child  to  spend  some  time 
here  during  their  formative  years.  I  think  that  is  an  entirely  emi- 
nently reasonable  policy  that  proclaimed,  but  you  thought  it  was  an 
irrational  policy.  Why? 

Judge  Sarokin.  Well,  again.  Senator,  speaking  from  recollection, 
I  think  there  was  something  in  that  case  where  this  young  woman 
went  to  the  American  consulate  and  asked  advice  as  to  how  she 
could  secure  her  citizenship  and  was  given  misinformation  as  to 
the  necessity  of  coming  to  this  country  to  establish  citizenship.  In 
other  words,  she  was  told  something  other  than  what  was  required 
in  order  to  establish  citizenship,  and  my  recollection  is  that  that 
also  played  some  part  in  my  decision. 
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Senator  Grassley.  Your  opinion  cited  with  approval  a  1972  Su- 
preme Court  decision,  called  Weber  v.  Aetna.  There,  the  Supreme 
Court  said  that  distinctions  between  children  born  to  married  par- 
ents and  children  born  out  of  wedlock  were  irrational  and  unjust. 
The  Court  also  said  that  eliminating  such  distinctions  would  not 
lead  to  parents  having  more  children  out  of  marriage.  That  was  in 
1972. 

Since  your  opinions  have  never  been  shy  about  criticizing  Su- 
preme Court  decisions  or  decisions  of  higher  courts  generally,  I  as- 
sume that  you  agree  with  the  Weber  decision.  To  my  mind,  that 
case  was  one  of  the  worst  examples  of  judicial  activism  and  social 
engineering — I  am  talking  about  the  Aetna  case — ^because  when 
they  declared  those  laws  unconstitutional  by  State  legislatures,  so- 
ciety lost  the  ability  to  use  the  law  to  discourage  the  birth  of  chil- 
dren outside  of  marriage.  The  Court's  predictions  that  nothing  bad 
would  happen  as  a  result  of  its  decision  have  turned  out  to  be 
wrong.  The  increasing  number  of  children  born  out  of  wedlock,  with 
the  associated  negative  social  consequences,  is  in  part  due  to  these 
activist  decisions. 

That  is  why  I  take  exception  to  your  statement  that  distinctions 
based  on  legitimacy  are 

[A]n  archaic  reminder  of  the  past  discriminatory  treatment,  in  addition  to  being 
inhumane  and  unfair.  In  this  way,  a  distinction  on  the  basis  of  legitimacy  is  also 
an  impractical  distinction  in  today's  society  where  unwed  mothers  abound  and  sin- 
gle parenthood  has  become  a  norm. 

That  is  a  quote  from  your  case. 

I  am  astonished  by  the  remarks.  Legislators  enacted  these  dis- 
tinctions, as  I  said,  between  children  of  married  parents  and  chil- 
dren born  outside  of  marriage.  Those  distinctions  were  made  to  dis- 
courage out-of-wedlock  births.  Activist  judges  destroyed  those  dis- 
tinctions and  illegitimacy  increased. 

In  your  opinions,  the  increase  in  illegitimacy,  partly  caused  by 
those  decisions,  became  a  basis  for  eliminating  distinctions  de- 
signed to  solve  the  problems  in  today's  society.  So  my  question  is 
whether  or  not  your  statements  in  this  case  regarding  illegitimacy 
as  if  related  to  citizenship  reflect  judicial  activism  and  the  social 
engineering  that  has  partially  been  a  cause  for  the  increase  in  ille- 
gitimacy. 

Judge  Sarokin.  Well,  let  me  say  this.  Senator.  My  agreement  or 
disagreement  with  the  case,  the  decision  of  the  Supreme  Court — 
I  don't  think  it  is  appropriate  for  me  to  decide.  I  have  been  asked 
here  a  number  of  times  if  there  is  a  Supreme  Court  precedent  will 
I  follow  it,  and  that  is  what  I  do  and  that  is  what  I  did  do  there, 
and  I  don't  think  it  would  be  appropriate,  certainly,  for  a  district 
court  judge  to  go  behind  the  rationale  of  a  Supreme  Court  decision 
and  not  follow  it  merely  because  I  might  disagree  with  the  message 
that  it  is  sending.  That  certainly  would  not  have  been  appropriate, 
so  I  followed  it  because  it  was  the  law  as  enunciated  by  the  U.S. 
Supreme  Court. 

Senator  GRASSLEY.  Well,  let  me  say  how  I  think  that  you  made 
matters  worse  when  you  extended  the  Supreme  Court's  misguided 
efforts  on  illegitimacy  even  further  than  they  did,  going  beyond  the 
Supreme  Court.  Those  cases  all  involved  intentional  classifications. 
You  struck  down  the  residency  requirements  because  they  had  the 
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"impact  of  discriminating  against  a  protected  group,  in  violation  of 
the  Equal  Protection  Clause."  But  the  Supreme  Court  has  ex- 
pressly held  that  disparate  impact  is  not  a  theory  recognized  under 
the  14th  amendment.  There  must  be  both  discriminatory  intent 
and  effect  for  a  classification  to  violate  equal  protection. 

Your  decision,  which  struck  down  residency  requirements  be- 
cause of  their  disparate  impact  on  children  born  outside  of  mar- 
riage, is  directly  contrary  to  the  controlling  Supreme  Court  prece- 
dent. 

Judge  Sarokin.  Well,  of  course,  Senator,  in  arriving  at  my  deci- 
sion, I  certainly  was  under  the  impression  that  I  was  following  con- 
trolling Supreme  Court  precedent  at  the  time,  and  I  am  certain  in 
the  decision  that  the  impact  that  this  had — after  all,  the  children, 
even  assuming  that  they  were  illegitimate,  were  being  deprived  of 
citizenship  even  though  they  had  been  born  to  an  American  parent, 
and  I  thought  that  the  Supreme  Court  ruling  mandated  the  deci- 
sion that  I  arrived  at  in  that  case. 

Senator  Grassley.  I  am  sorry.  Let  me  specify  that  it  was  the 
Washington  v.  Davis  case  that  you  did  not  follow.  I  don't  think  I 
made  specific  reference  to  that  here,  and  I  don't  suppose  that  rings 
a  bell  with  you  either,  does  it? 

Judge  Sarokin.  Well,  that  is  a  discrimination  case,  if  I  recall. 
But,  no,  without  looking  at  it  again — I  know  the  case,  but  I  cer- 
tainly wouldn't  pretend  to  remember  the  specific  holding. 

Senator  Grassley.  What  I  am  trying  to  show  here  is  that  when 
you  have  gone  beyond  what  the  Supreme  Court  requires — and  I 
have  to  take  your  good-faith  word  that  you  didn't  think  you  did, 
but  it  seems  to  me  like  you  did,  and  that  would  be  not  applying 
controlling  precedent — ^your  failing  to  do  that  is  an  example  of  judi- 
cial activism. 

Let  me  go  on.  Because  we  know  that  the  governing  law  could  not 
form  the  basis  for  your  decision  to  strike  down  the  residency  re- 
quirements, isn't  it  fair  to  conclude  that  your  own  personal  moral 
views  about  the  treatment  of  children  born  out  of  marriage  was  the 
actual  reason  for  your  decision? 

Judge  Sarokin.  Definitely  not.  Senator.  I  thought,  as  I  have  al- 
ways done,  I  was  following  the  law.  Indeed,  I  don't  think  that  there 
was  even  an  appeal  taken  from  that  decision. 

Senator  Grassley.  There  was  not  an  appeal. 

Judge  Sarokin.  So  I 

Senator  Grassley.  But  the  reason  there  wasn't  an  appeal  is  be- 
cause Congress  changed  the  law  before  your  decision,  but  the  old 
law  was  applicable  to  this  person  whenever  she  started  the  process 
going. 

Judge  Sarokjn.  But  I  want  to  assure  you.  Senator,  that  my  per- 
sonal view  had  nothing  to  do,  and  never  has  anything  to  do  with 
the  decisions  that  I  make.  I  try  in  every  instance  to  review  the  ap- 
plicable facts,  consider  the  applicable  law,  and  do  the  best  I  can, 
and  I  have  tried  to  do  that  for  15  years  and  that  is  my  judicial  phi- 
losophy. 

Senator  Grassley.  The  Supreme  Court  has  upheld  random  drug 
testing,  particularly  of  public  employees  whose  jobs  relate  to  public 
safety.  In  1990,  you  decided  the  case  of  Johnson  v.  City  of  Plain- 
field.  You  wrote,  "Even  if  drug  testing  is  found  to  be  constitutional. 
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we  must  measure  what  we  have  gained  against  what  we  have 
wrought  upon  the  innocent  and  upon  hberty  itself." 

If  drug  testing  or  any  other  poUcy  option  is  constitutional,  by 
what  right  does  a  Federal  judge  opine  that  it  should  not  be  adopted 
because  it  is  bad  policy? 

Judge  Sarokin.  Well,  Senator,  the  drug  testing  case  that  was 
submitted  to  me,  as  I  recall,  was  the  first  such  drug  testing  case 
in  the  country.  The  facts  were  that  this  was  the  Plainfield  Police 
and  Fire  Department.  They  came  in  one  day  without  any  warning 
whatsoever,  locked  the  doors,  and  told  all  the  police  and  fire- 
fighters on  duty  that  they  were  going  to  be  subjected  to  drug  test- 
ing. I  really  had  no  precedent  to  go  on  at  the  time.  Nobody  had 
dealt  with  this. 

What  I  was  concerned  with  at  the  time,  and  I  certainly  expressed 
it  in  that  opinion,  was  that  innocent  persons  who  had  no  indication 
whatsoever  that  they  had  ever  used  drugs  were  being  searched  and 
this  was  a  fourth  amendment  violation,  and  that  I  didn't  think  that 
it  was  appropriate  to  be  searching  people  unless  you  had  some  rea- 
sonable basis  for  doing  so — some  suspicion,  a  minimal  suspicion — 
and  that  I  thought  that  it  was  a  very  dangerous  precedent  to  just 
randomly  search  people  without  any  cause  to  do  so,  and  that  was 
the  basis  for  the  opinion  at  the  time. 

Since  then — and  by  the  way,  what  troubled  me  doubly  about  that 
was  if  anybody  was  found  to  have  been  using  drugs,  they  had  com- 
mitted a  crime,  and  I  was  not  satisfied  with  the  assurances,  as  I 
recall,  from  the  police  chief  that  they  wouldn't  use  this  information 
against  them  for  criminal  purposes.  I  didn't  know  how  a  police 
chief  could  assure  police  officers  who  were  using  drugs  that  they 
wouldn't  be  prosecuted. 

So  those  were  my  concerns  at  the  time.  Since  then,  the  law  has 
been  clarified  and  random  drug  testing,  according  to  the  Supreme 
Court,  is  now  permitted  for  people  generally  who  are  in  dangerous 
occupations,  who  carry  weapons  under  those  circumstances. 

But  this  was  a  constitutional  question,  whether  it  violated  the 
fourth  amendment.  There  was  no  policy  involved  here.  It  was  a 
straight  fourth  amendment  question  as  to  whether  or  not  this  was 
an  unreasonable  search  and  seizure,  and  I  found  that  it  was  unrea- 
sonable and  not  authorized. 

Senator  Grassley.  You  clearly  believe  that  drug  testing  is  a  bad 
policy.  In  the  1986  decision  of — I  don't  know  whether  it  is  pro- 
nounced Capua 

Judge  Sarokin.  Capua. 

Senator  Grassley  [continuing].  Capua,  you  wrote  that  drug  test- 
ing "is  George  Orwell's  Big  Brother  society  come  to  life."  That  case 
concerned  random  drug  testing  for  firefighters,  and  you  read  the 
fourth  amendment  and  individual  interests  very  broadly.  You  just 
stated  that  here.  You  wrote  that  the  fourth  amendment  is  what  dif- 
ferentiates democracy  from  a  totalitarian  society,  and  you  inter- 
preted it  as  an  absolute  that  mandated  extreme  libertarianism. 

At  the  same  time,  you  found  the  Government's  interest  in  drug- 
testing  firefighters  to  be  small.  To  do  so,  you  read  extremely  nar- 
rowly a  third  circuit  case  that  upheld  random  drug  testing  for  jock- 
eys. You  found  that  the  public's  need  for  integrity  in  jockeys  justi- 
fied drug  searches.  You  agreed  that  "The  State's  interest  was  to 
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demonstrate  to  the  public  that  drug  abuse  was  not  interfering  with 
racing."  By  contrast,  you  found  that  firefighters  need  only  be  occu- 
pationally  capable  to  enjoy  public  respect.  You  held  that  random 
drug  testing  was  not  necessary  to  show  effective  job  performance 
for  firefighters  where  there  were  civil  service  exams  and  physical 
fitness  requirements. 

Now,  do  you  really  believe  that  the  State's  interest  in  making 
sure  that  jockeys'  drug  use  did  not  interfere  with  racing  is  greater 
than  the  State's  interest  in  making  sure  that  firefighters'  drug  use 
did  not  interfere  with  fighting  fires  or  rescuing  victims? 

Judge  Sarokin.  What  I  said  in  that  opinion  was  that  there  clear- 
ly was  an  interest  in  making  certain  that  firefighters  and  police 
were  not  operating  under  the  influence  of  drugs,  but  I  didn't  think 
that  the  constitutional  way  to  determine  that  was  to  search  the  in- 
nocent with  the  hope  of  finding  somebody  guilty.  I  thought  that 
that  was  contrary  to  the  entire  fourth  amendment  jurisprudence  in 
this  country,  and  my  view  at  the  time  was — before  the  subsequent 
decisions,  was  that  if  a  police  officer  or  a  firefighter  showed  any 
signs — late  for  work,  missing  work,  acting  strangely,  anything  that 
would  have  caused  someone  to  be  suspicious — that  then,  under 
those  circumstances,  testing  would  be  appropriate. 

But  I  was  also  worried  about  the  precedential  effect  of  saying 
that  we  can  search  people  or  places  with  the  possibility  that  if  we 
find  something,  it  will  prevent  a  dangerous  situation.  Indeed,  I 
think  I  used  the  analogy  in  there  about  the  number  of  illegal  guns 
that  are  out  there,  and  we  certainly  wouldn't  suggest,  although  it 
is  out  there  now,  but  at  the  time,  that  we  would  go  into  every 
apartment  because  guns  are  dangerous  and  we  would  find  the  guns 
and  therefore  that  would  excuse  the  illegal  searches.  I  thought  it 
was  a  dangerous  precedent  and  I  expressed  it  at  the  time.  I  still 
think  I  have  considerable  concerns  about  it,  what  it  means. 

Senator  Grassley.  Mr.  Chairman,  my  time  for  this  round  is  up. 

The  Chairman.  Thank  you.  Senator. 

You  have  been  sitting  there  a  long  time.  Judge.  Would  you  like 
a  5-minute  break? 

Judge  Sarokin.  I  am  fine.  One  of  the  things  I  want  to  do  is  prove 
my  stamina  at  my  age.  [Laughter.] 

The  Chairman.  Well,  you  have  done  that,  and  one  of  the  things 
I  have  found  is  that  when  we  have,  particularly,  district  court 
judges  who  are  being  elevated,  or  circuit  court  judges  going  up  to 
the  Supreme  Court,  one  thing  you  have  all  convinced  me  of  is  you 
are  used  to  sitting  for  a  long  time  without  moving. 

Judge  Sarokin.  I  would  appreciate  a  break,  then,  Senator. 

The  Chairman.  You  would  like  a  short  break? 

Judge  Sarokin.  Yes,  that  would  be  fine. 

The  Chairman.  Before  we  break,  let  me  tell  my  colleagues,  un- 
less they  would  rather  do  it  another  way,  I  think  we  should  just 
keep  going.  The  distinguished  Senator  from  Colorado  says  he  may 
have  as  much  as  20  more  minutes'  worth  of  questions. 

The  Senator  from  South  Carolina? 

Senator  Thurmond.  I  think  I  can  finish  in  10  minutes  if  I  can 
do  it  now. 

The  Chairman.  Well,  I  will  bet  you  we  can  work  that  out. 

Senator. 
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Senator  Grassley.  I  think  10  minutes. 

The  Chairman.  So  it  is  my  view  we  should  continue.  We  will  re- 
cess literally  for  5  minutes  and  then  we  will  come  back,  and  we 
will  confer  as  to  whether  or  not  Senator  Thurmond  will  go  next.  I 
just  found  out  he  will  be  able  to  go  next,  and  then  we  will  go  to 
Senator  Brown. 

We  are  recessed  for  5  minutes. 

[Recess.] 

The  Chairman.  We  are  back  on  the  record. 

Judge,  this  is  the  proper  time  to  acknowledge  what  you  acknowl- 
edged to  me  when  I  introduced  you  to  my  son,  who  just  graduated 
from  Syracuse  Law  School. 

Judge  Sarokin.  Yes;  my  daughter-in-law  is  a  graduate  of  Syra- 
cuse Law  School. 

The  Chairman.  I  knew  there  was  something  special  about  you. 
Now,  we  are  getting  to  quality  here.  [Laughter.] 

But  I  want  you  to  know  that  I  assure  you  that  one  of  the  many 
things  that  Senator  Thurmond  was  contemplating  here  beyond  the 
questions  that  he  already  had  asked  you  was  the  last  question  he 
asked  you.  [Laughter.] 

Judge  Sarokin.  Well,  it  is  some  of  the  children — let's  put  it  that 
way — not  all. 

The  Chairman.  I  also  want  you  to  know  that  that  may  just  be 
enough  to  move  his  vote.  [Laughter.] 

Senator  Thurmond,  why  don't  you  begin  with  your  second  round? 

Senator  Thurmond.  We  will  try  to  make  it  brief,  Judge,  and  fin- 
ish in  just  a  few  minutes,  if  you  will  make  your  answers  as  brief 
as  you  can. 

Judge  Sarokin.  Yes,  sir. 

Senator  Thurmond.  Judge  Sarokin,  I  would  like  to  turn  to  your 
1984  opinion  in  U.S.  v.  Rodriguez.  In  this  case,  Mr.  Rodriguez  was 
arrested  on  theft-related  charges.  At  FBI  headquarters,  he  was 
handed  a  form  in  Spanish  advising  him  of  his  rights  and  stating 
that,  by  his  signature,  he  agreed  to  waive  them.  IVIr.  Rodriguez 
read  the  form,  but  rather  than  signing  his  own  name,  he  signed  a 
false  name.  He  then  answered  certain  questions  asked  of  him  by 
an  FBI  agent. 

Despite  your  expressed  finding  that  Rodriguez  read  the  form  and 
was  aware  of  his  rights  before  he  spoke  with  the  FBI  agent,  I  be- 
lieve you  granted  his  motion  to  suppress  evidence  of  his  statements 
to  the  FBI  agent.  You  offered  two  primary  reasons  in  support  of 
your  conclusion.  First,  you  cited  the  fact  that  Rodriguez  signed  a 
false  name  to  the  waiver  form.  In  your  view,  "It  does  not  strain 
logic  to  find  the  use  of  a  name  other  than  one's  own  to  be  wholly 
inconsistent  with  a  voluntary  waiver  of  rights.  The  defendant 
might  well  have  believed  that  by  using  a  false  name,  he  was  not 
committing  himself  to  anything." 

In  short,  your  ruling  adopts  a  per  se  rule  that  any  time  a  defend- 
ant signs  a  false  name  he  cannot  be  deemed  to  have  voluntarily 
waived  his  rights,  no  matter  how  compelling  other  evidence  is  con- 
cerning volunteerism.  A  judge  has  no  precedent  of  which  I  am 
aware  wliich  compelled  your  result.  Do  you  believe  that  this  per  se 
rule  was  faithful  to  existing  precedent? 
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Judge  Sarokin.  Senator,  this  is  somewhat  the  same  as  the  ha- 
beas appHcations.  I  receive  motions  to  suppress  at  least  once  a 
week.  I  would  think  in  the  15  years  that  I  have  been  on  the  court, 
I  may  have  granted  4  or  5.  They  are  all  based  upon  all  of  the  facts 
and  circumstances,  and  the  issue  in  that  case,  the  Rodriguez  case, 
was  whether  there  was  a  voluntary  waiver  of  his  rights.  I  found 
that  he  was  aware  of  his  rights,  but  he  did  not  voluntarily  waive 
them.  There  was  no  per  se  rule.  It  was  strictly  based  upon  the  par- 
ticular facts  of  that  case. 

Senator  Thurmond.  Do  you  think  that  was  in  accord  with  prece- 
dent? 

Judge  Sarokin.  Pardon? 

Senator  Thurmond.  Do  you  think  that  was  in  accord  with  prece- 
dent? 

Judge  Sarokin.  Oh,  definitely.  I  mean,  the  precedent  is  that  the 
court  has  to  make  a  determination  whether  or  not  the  confession 
was  voluntarily  made,  and  that  is  a  factual  finding  that  depends 
upon  the  individual  circumstances.  So  the  precedent  was  clear. 

Senator  Thurmond.  His  appearance  before  the  magistrate  was 
the  second  factor  on  which  you  relied  in  finding  his  statement  to 
the  FBI  agent  involuntary.  Mr.  Rodriguez  was  asked  by  the  mag- 
istrate whether  he  wanted  a  lawyer  and  he  stated  that  he  did.  It 
was  your  opinion  that  this  certainly  gives  rise  to  an  inference  of 
nonvoluntariness  with  respect  to  the  earlier  waiver. 

Judge,  I  see  no  logical  inconsistency  between  the  fact  that 
Rodriguez  told  the  magistrate  that  he  wanted  a  lawyer  for  assist- 
ance at  trial  and  the  conclusion  that  earlier  he  voluntarily  agreed 
to  speak  with  an  FBI  agent  in  the  absence  of  counsel.  It  appears 
to  me  that  you  made  quite  a  stretch  here  for  excluding  the  evidence 
in  this  case.  Do  you  want  to  comment  on  that? 

Judge  Sarokin.  Well,  again,  Senator,  granting  a  suppression  mo- 
tion is  a  very  rate,  and  I  am  sure  in  recollecting  that  case  it  was 
dependent  upon  the  particular  facts  of  that  case  and,  frankly,  the 
testimony  of  the  witnesses.  One  of  the  things  we  consider  is  the  de- 
meanor of  the  witness  while  on  the  stand,  and  I  am  certain  that 
that  was  one  of  the  factors  that  went  into  my  decision. 

Senator  Thurmond.  I  believe  the  case  you  cited  was  contrary  to 
the  position  you  have  taken. 

Judge,  assuming  there  were  no  existing  precedents,  what  is  your 
view  of  the  constitutionality  of  the  death  penalty? 

Judge  Sarokin.  Well,  first  of  all,  Senator,  I  have  to  say  I  have 
not  ever  had  a  death  penalty  case  since  I  have  been  on  the  court. 
So  it  is  not  a  subject  that  I  have  had  occasion  to  deal  with  and  it 
is  very  hard  for  me  to  put  out  of  my  mind  what  I  know  to  be  the 
existing  law  of  the  Supreme  Court  on  the  death  penalty  that  it  is 
constitutional.  I  would  certainly  have  no  difficulty  in  following  the 
law,  as  stated  by  the  Supreme  Court. 

Senator  Thurmond.  Judge,  would  you  describe  your  own  per- 
sonal views  on  the  good-faith  exception  to  the  exclusionary  rule? 

Judge  Sarokin.  Well,  again,  the  Court  has  spoken  on  the  good- 
faith  exception  and  I  have  no  difficulty  in  accepting  the  law  as  stat- 
ed by  the  Supreme  Court  on  that  issue. 

Senator  Thurmond.  Now,  as  a  last  question,  what  is  your  opin- 
ion of  mandatory  minimum  sentences  enacted  by  the  Congress? 
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Judge  Sarokin.  Well,  I  have  scrupulously  followed  the  sentenc- 
ing guidelines  since  they  have  been  enacted.  I  don't  think  that  I 
have  ever  departed  downward — I  may  have,  but  I  don't  think  so — 
without  either  a  motion  from  the  Gk)vemment  or  on  recommenda- 
tion of  the  probation  officer.  I  have  felt  on  occasion  that  the  manda- 
tory minimum  sentences  in  some  instances  have  been  unduly  se- 
vere, but  I  have  nonetheless  still  enforced  them  despite  my  feeling 
on  some  occasions  that  too  long  a  sentence  was  being  imposed. 

Senator  Thurmond.  Thank  you.  Judge. 

Judge  Sarokin.  Thank  you,  Senator. 

Senator  THURMOND.  Mr.  Chairman,  that  is  all  the  questions  I 
have. 

The  Chairman.  Thank  you  very  much. 

Senator  Brown  has  more,  but  he 

Senator  Grassley.  He  said  I  could  go  ahead. 

The  Chairman.  Fine.  Please,  Senator,  go  ahead. 

Senator  Grassley.  I  want  to  discuss  your  opinion  in — I  am  going 
to  call  it  the  Graves  case,  but  it  is  E-Bru,  Inc.  Is  that  E-Bru? 

Judge  Sarokin.  E-Bru. 

Senator  Grassley.  E-Bru,  OK  Of  course,  that  case  concerned 
zoning,  but  I  don't  want  to  look  at  it  from  a  zoning  enforcement 
issue.  I  want  to  ask  you  about  your  statements  concerning  pornog- 
raphy. In  that  case  you  wrote: 

If  a  merchant  announced  his  intention  to  open  a  store  dedicated  to  murder  mys- 
teries, no  matter  how  violent  or  bloody,  nary  a  picket  or  protestor  would  appear. 
But  should  one  announce  that  sex  is  to  be  the  main  theme,  then  organized  opposi- 
tion is  inevitable.  We  will  tolerate  without  a  murmur  a  movie  showing  the  most  bru- 
tal murder,  but  display  a  couple  in  the  act  of  love  and  the  outcry  is  deafening.  This 
is  not  meant  to  be  a  defense  of  the  sleazy  movies  and  adult  book  stores  which  pan- 
der to  the  bizarre  and  the  deviant,  but  it  is  a  plea  for  perspective  in  deciding  wheth- 
er such  materials  generally  warrant  an  intrusion  into  the  rights  guaranteed  by  the 
First  Amendment. 

Then  shortly  thereafter  you  stated: 

We  must  remember  that  we  are  dealing  only  with  words  and  pictures,  the  harm- 
ful effect  of  which,  if  any,  has  never  been  estabUshed. 

So  my  question  to  you  is  your  right  as  a  Federal  judge  to  criticize 
people  not  even  before  him  who  protest  the  establishment  of  an 
adult  book  store  in  their  town. 

Judge  Sarokin.  Well,  this  is  a  perfect  example.  Senator,  of  what 
I  said  before.  There  was  a  lot  of  opposition  in  this  town  to  an  adult 
book  store  going  in  and  they  were  improperly  using  the  zoning  laws 
to  keep  it  out,  of  enforcing  zoning  restrictions  in  a  discriminatory 
fashion.  They  hadn't  applied  this  particular  rule  to  anybody  else, 
but  clearly  to  keep  the  adult  book  store  out. 

Consistent  with  what  I  said  before,  I  wanted  to  indicate  particu- 
larly to  those  who  objected  to  it  that  there  was  a  higher  question 
involved  here,  that  there  was  some  reason  why  I  was  permitting 
this  to  go  forward,  and  made  an  attempt  to  placate  their  concerns 
and  let  them  know  that  there  were  first  amendment  implications 
here  that  necessitated  the  action  that  I  took.  It  was  an  effort  on 
my  part  to  try  to  explain  and  justify  the  legal  ruling  that  I  had 
made. 

Senator  GRASSLEY.  Well,  it  seemed  to  me  like  you  were  trying  to 
get  people  to  reassess  their  views  on  sexually  explicit  materials. 
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Does  a  judge  have  a  right  to  do  that?  Is  that  even  a  concern  of  a 
judge? 

Judge  Sarokin.  Oh,  no,  there  is  no  suggestion  that  that  is  what 
I  was  doing.  I  was  trying  to  explain  to  those  who  I  knew  would  be 
upset  by  the  decision  that  the  first  amendment  could  not  block  a 
store  even  though  it  had  items  in  it  to  which  they  might  object.  I 
said  that  there  were  laws  relating  to  obscenity  and  pornography 
that  apply,  but  you  just  couldn't  keep  a  store  out  under  the  zoning 
laws,  and  that  is  all  that  I  was  doing. 

Senator  Grassley.  Well,  then,  let  me  ask,  if  you  believe  that  it 
is  irrational  for  the  community  or  the  representatives  of  the  com- 
munity to  pass  legislation  based  on  a  belief  that  sexually  explicit 
materials  may  do  harmful  things. 

Judge  Sarokin.  Oh,  no,  not  at  all.  There  are  laws  about  obscen- 
ity and  pornography,  but  this  was  a  blanket  prohibition  against  a 
total  store  without  any  knowledge  as  of  that  moment  precisely 
what  would  be  in  that  store.  If  they  were  carrying  things  that  were 
in  violation  of  the  law,  there  were  ways  to  deal  with  it,  but  this 
was  an  effort  just  to  keep  the  store  out.  And  they  were  using  the 
zoning  laws;  they  weren't  using  any  laws  of  pornography  or  obscen- 
ity. They  were  using  the  zoning  laws  as  a  subterfuge,  and  I  under- 
stood. I  mean,  I  certainly  understood  the  reason  for  the  objection 
and  why  they  didn't  want  it  there,  but  my  sjnnpathy,  obviously, 
wasn't  an  appropriate  consideration.  I  wouldn't  have  wanted  that 
store  in  my  neighborhood  either,  but  that  isn't  the  way  we  decide 
cases. 

Senator  Grassley.  I  would  like  to  now  turn  to  your  decision,  and 
I  think  it  was  just  very  recently,  in  United  States  v.  M.B.  Of 
course,  that  case  concerned  a  woman  who  had  committed  embezzle- 
ment from  a  bank  where  she  worked.  The  defendant  had  been  the 
victim  of  incest  as  a  child  and  her  husband  had  beaten  her  many 
times.  She  also  had  a  borderline  personality  disorder.  Under  the 
sentencing  guidelines,  she  was  to  receive  a  prison  sentence  of  10 
to  16  months,  and  under  the  guidelines  mental  and  emotional  con- 
ditions would  not  be  relevant,  barring  any  extraordinarily  cir- 
cumstance. 

You  found  that  there  was  an  extraordinary  circumstance  that 
mitigated  against  imprisonment.  You  found  that  her  personality 
disorder  and  depression,  as  well  as  a  drug  dependency  for  which 
she  had  not  received  treatment,  were  contributing  causes  to  that 
crime.  You  rejected  imprisonment  and  sentenced  her  to  mental 
health  counseling,  hopefully  with  her  husband,  and  drug  counsel- 
ing or  treatment,  if  necessary. 

Now,  of  course,  we  are  all  going  to  share  your  concern  for  women 
who  are  battered,  and  we  are  going  to  share  your  concern  about 
those  who  commit  crimes  against  their  husbands  where  no  reason- 
able person  could  stand  the  abuse,  but  this  crime  was  embezzle- 
ment. She  was  under  no  coercion  to  commit  the  crime.  The  victim 
was  not  the  person  who  was  harming  her,  and  eliminating  impris- 
onment because  she  did  not  have  drug  treatment  seems  to  me  to 
be  very  odd.  Most  drug  users  don't  get  treatment. 

In  an  article  in  the  West  Virginia  Law  Review,  you  criticized  sen- 
tencing laws  that  eliminated  discretion  that  "deprive  judges  of  the 
right  to  grant  mercy  in  those  instances  in  which  the  facts  may  cry 


877 

out  for  it."  In  a  recent  public  appearance,  you  stated  that  it  should 
be  relevant  in  imposing  a  sentence  that  the  defendant  had  a  tough 
life.  I  think  you  followed  your  article  and  speech  rather  than  the 
sentencing  guidelines  in  this  case  of  M.B. 

The  defendant  here  did  not  claim  that  her  victimization  or  men- 
tal illness  coerced  her  into  committing  the  crime.  You  accepted  ev- 
er3^hing  the  defendant  said.  Notwithstanding  the  guidelines,  you 
imposed  no  jail  sentence  at  all,  and  I  think  that  that  undermines 
the  personal  responsibility  that  we  are  trying  to  get  into  our  penal 
system  now  and  our  judicial  system. 

So  my  question  is  why  you  failed  to  follow  the  guidelines  in  this 
case,  apart  from  your  subjective  view  that  there  was  something  ex- 
traordinary about  her  mental  condition  as  it  related  to  the  embez- 
zlement. 

Judge  Sarokin.  Senator,  first  of  all,  as  I  said  before,  I  don't 
think  I  have  ever — and  I  am  not  sure  that  I  can  make  a  categorical 
statement — departed  downward  under  the  guidelines,  except  on 
motion  of  the  Government  or  on  recommendation  of  the  probation 
officer.  In  this  instance,  the  probation  officer — and  I  am  not  sure, 
but  I  think  without  objection  by  the  Government — recommended  a 
downward  departure. 

The  facts  in  this  case  were  that  she  worked  at  a  bank.  Her  hus- 
band, who  beat  her  constantly,  told  her  to  get  a  mortgage  from  the 
bank.  She  couldn't.  She  applied.  And  because  she  was  afraid  to  tell 
him  that  she  had  been  turned  down  at  the  very  bank  at  which  she 
worked,  she  decided  to  tell  him  that  she  had  gotten  the  mortgage 
and  embezzled  the  money  and  indeed,  I  recall,  even  went  through 
the  motions  of  making  monthly  payments  on  account  of  the  mort- 
gage. 

I  thought,  under  the  most  unusual  circumstances,  that  it  would 
serve  no  purpose  in  this  particular  case  to  put  her  in  prison  be- 
cause of  the  unbelievable  sad  history  that  she  had  had.  My  recol- 
lection is  that  the  probation  officer  recommended  a  downward  de- 
parture, and  I  can't  say  for  sure — I  don't  think  the  Government  op- 
posed it.  I  know  the  Government  didn't  appeal  it. 

Senator  Grassley.  You  didn't  put  that  in  your  decision,  though, 
because  we  didn't  find  any  of  those  facts. 

Judge  Sarokin.  Well,  I  don't  remember,  but  that  is  my  recollec- 
tion of  my  thought  process,  and  it  might  be  in  the  probation  report, 
which  obviously  forms  the  basis  for  a  sentence.  They  are  very  de- 
tailed as  to  the  background. 

Senator  Grassley.  What  you  said  about  the  relationship  between 
her  getting  the  loan  and  the  embezzlement  has  a  relationship  there 
that  I  wasn't  aware  of,  and  if  that  is  the  case,  that  the  Government 
did  not  object  to  the  departure,  then  I  suppose  that  does  make 
some  difference. 

Judge  Sarokin.  Well,  that  is  my  recollection.  Senator,  and  I  am 
pretty  sure  that  that  is  what  happened.  Again,  2,000  opinions;  I  am 
not  always  sure  of  the  facts,  but  I  think  that  that  is  what  occurred 
there  because  it  was  such  a  rare  instance  for  me  to  grant  a  down- 
ward departure  that  I  pretty  much  remember  the  circumstances.  If 
ever  somebody  didn't  belong  in  prison,  I  thought  it  was  this 
woman. 
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Senator  Grassley.  Well,  if  I  could  contrast  your  willingness  to 
overlook  any  condemnation  of  an  unjustified  criminal  act  in  that 
case  with  your  judgment  in  the  Wichert  v.  Walter  case,  there  a 
teacher's  assignment  was  used  as  a  means  of  punishing  or  reward- 
ing the  teacher's  political  activity.  This  was  a  violation  of  the  first 
amendment.  It  was  not  a  crime,  unlike  M.B.'s. 

In  comparison  to  what  you  said  about  the  criminal,  here  you 
wrote  that  the  actions  that  the  board  of  education  took  were  rep- 
rehensible. Those  were  your  words.  Additionally,  you  said  that  the 
act  of  punishing  someone  who  disclosed  the  conduct  at  issue, 
"would  be  even  a  greater  evil."  You  indicated  that,  "Whether  the 
Board  of  Education  of  Union  City  is  or  is  not  operating  under  a  Si- 
berian mentality  is  not  now  before  the  court." 

So,  what  justification  is  there  for  a  Federal  judge  in  a  civil  case 
to  pass  on  the  morality  of  actions  taken  by  litigants?  Aren't  you 
there  to  rule  on  the  legal  issues  only,  and  if  the  issue  of  whether 
the  board  of  education  was  operating  under  a  Siberian  mentality 
was  not  before  the  court,  why  was  it  appropriate  for  you  to  reach 
out  unnecessarily  in  this  way  to  slap  the  board? 

Judge  Sarokin.  Senator,  that  was  the  very  issue  that  was  pre- 
sented to  me.  The  assertion  was  made  by  the  teacher  that  the 
teacher  had  been  reassigned  to  Siberia,  I  think  was  the  expression 
they  used,  to  another  school,  solely  because  the  teacher  had  spoken 
out  in  opposition  to  either  some  politicians  or  the  school  board.  And 
the  contention  was  that  by  the  exercise  of  his  first  amendment 
rights,  he  was  being  punished  by  the  school  board.  That  was  the 
very  issue  that  was  presented  to  me.  That  is  the  decision  that  I 
made.  It  was  a  first  amendment  question,  and  there  again  I  think 
the  language  was  perfectly  justified  based  upon  the  circumstances 
that  arose. 

Senator  Grassley.  So  you  are  telling  me  that  you  did  base  your 
decision  just  upon  the  legal  issues  because  that  is  the  way  it  was? 

Judge  Sarokin.  Yes;  it  was  a  first  amendment  question  that  he 
was  being  punished  for  speaking  out  in  criticism.  I  can't  remember 
whether  it  was  the  school  board  or  some  elected  politicians,  but  be- 
cause of  that  they  moved  him  to  some  lower  post,  and  his  com- 
plaint was  that  he  was  being  punished,  he  was  being  demoted,  be- 
cause he  had  spoken  out  at  a  public  meeting  and  that  violated  his 
first  amendment  rights. 

Senator  GRASSLEY.  OK.  I  have  no  further  questions. 

Senator  BROWN  [presiding].  Judge,  we  appreciate  your  sticking 
through  on  this. 

Judge  Sarokin.  Well,  I  will  be  happy  to  get  this  over  with,  too, 
Senator. 

Senator  Brown.  Well,  there  is  great  value  in  that.  It  is  thought 
of  as  something  of  a  special  diet — a  little  bread,  a  little  water.  I 
don't  think  there  is  any  bread  for  you,  but  if  you  are  up  for  this, 
why  don't  we  plow  ahead  and  see  if  we  can't  wind  it  up? 

Judge  Sarokin.  Yes,  I  would  appreciate  it. 

Senator  Brown.  I  wanted  to  cover  a  couple  of  preliminary  mat- 
ters first  before  going  to  other  questions.  One  was  a  followup  for 
Senator  Thurmond,  who  had  another  appointment  that  he  had  to 
leave  for.  Prior  to  his  leaving,  I  think  he  had  asked  you  about  the 
Rodriguez  case.  As  I  understand  it,  it  involved  voluntary  state- 
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merits  to  police.  You  told  Senator  Thurmond  that  your  ruling  in 
that  case  was  faithful  to  existing  precedent. 

In  looking  at  your  ruling,  though,  I  think  you  said  immediately 
after  setting  forth  a  proposition  creating  a  per  se  rule  you  included 
the  following  cite,  and  the  cite  reads,  "But  see  U.S.  v.  Chapman." 

Judge  Sarokin.  Yes;  it  is  a  third  circuit  case,  yes. 

Senator  Brown.  That  seems  to  suggest  almost  an  acknowledge- 
ment that  the  third  circuit  authority  was  directly  contrary  to  you 
on  that  point.  Can  you  clear  up  that  matter  for  us? 

Judge  Sarokin.  Yes.  What  I  had  said  to  Senator  Thurmond  is 
that  I  had  no  intention,  nor  did  I  profess  to  assert  any  per  se  rule. 
That  third  circuit  case  clearly  indicated  that  the  mere  fact  that 
somebody  signed  a  name  other  than  their  own  was  certainly  not 
dispositive  of  whether  or  not  the  confession  was  voluntary  or  not. 
All  I  did  was  say  that  that  was  one  of  the  factors,  that  it  might 
have  been,  combined  with  everything  else,  an  indication  that  he 
might  have  thought  that  by  writing  a  different  name  he  was  really 
waiving  his  rights. 

I  certainly  don't  suggest  that  the  mere  fact  that  somebody  uses 
an  alias  in  signing  a  waiver  form  means  automatically  that  what- 
ever he  or  she  says  thereafter  can  be  suppressed.  It  was  just  one 
factor  that  I  considered  along  with  the  others.  And  again  I  repeat. 
Senator,  these  decisions  are  made  with  the  witnesses  live  in  the 
courtroom,  and  credibility  has  a  great  deal  to  do  with  it.  This  was 
a  factual  determination.  The  law  just  requires  the  court  to  deter- 
mine whether  the  statement  is  voluntary  or  not  and  I  found  that 
it  was  not. 

Senator  Brown.  I  think  Senator  Thurmond's  concern  was  that 
while  you  are  indicating  that  your  ruling  was  faithful  to  existing 
precedent,  your  reference  to  third  circuit  precedent  suggests  that 
you  are  acknowledging  that  your  ruling  differs  from  existing  law. 
By  using  the  words  "But  see,"  it  seems  to  imply,  at  least,  that  you 
are  not  following  the  third  circuit  precedent  you  are  bound  to  fol- 
low. 

Judge  Sarokin.  No;  the  citation  is  meant  to  indicate  that  I  was 
well  aware  of  a  holding  that  this  was  not  a  per  se  rule,  that  the 
mere  use  of  an  alias  couldn't  serve  as  a  basis  for  claiming — a  sole 
basis  for  claiming  that  the  confession  was  not  voluntary.  I  just  con- 
sidered it  as  one  factor.  I  don't  think  the  third  circuit  decisions 
says  you  cannot  use  it  as  one  of  the  facts  in  arriving  at  your  deci- 
sion. 

Senator  Brown.  The  reference  in  your  opinion  was  to  allow  a  dis- 
tinction, not  necessarily  to  imply  it  was  contrary? 

Judge  Sarokin.  A  disagreement,  no.  I  try  not  to  disagree  with 
the  binding  precedent. 

Senator  Brown.  I  want  to  include  in  the  record  at  this  point  an 
article  from  the  New  Jersey  Law  Journal  that  dealt  with  the  ques- 
tion of  the  new  ruling  by  the  Supreme  Court  regarding  the  removal 
of  judges.  The  article  is  from  the  March  21,  1994,  edition. 

There  is  this  quote:  "Jeffrey  Stempel,  a  Brooklyn  Law  School  pro- 
fessor who  has  written  about  the  ways  courts  deal  with  bias  allega- 
tions, says  grounds  for  the  two  judges'" — and  he  is  referring  to 
you — "the  grounds  for  the  two  judges'  disqualification  remain,  even 
under  the  latest  ruling."  In  the  next  paragraph  he  goes  on  to  say, 
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"In  addition,  Stempel  notes  recusals  traditionally  have  been  re- 
jected in  cases  in  which  judges'  allegedly  biased  comments  are 
made  in  the  heat  of  battle." 

I  think  it  is  appropriate  to  have  it  in  the  record. 

Let  me  go  on  to  a  couple  of  other  items.  I  want  to  ask  you  about 
your  opinion  on  attorneys'  fees  in  the  Blum  case.  In  your  first  rul- 
ing, you  found  that  the  plaintiff  should  receive  attorneys'  fees,  plus 
a  20-percent  multiplier  for  delay.  That  case  apparently  went  to  the 
third  circuit  and  the  third  circuit  ordered  you  to  reconsider  in  light 
of  the  Supreme  Court  precedents. 

You  then  sent  the  matter  to  a  magistrate,  who  found  that  no 
multiplier  was  due.  When  that  came  back  from  the  magistrate,  you 
ruled  again.  Instead  of  decreasing  the  fee  as  the  other  courts  sug- 
gested, this  time  you  awarded  a  50-percent  multiplier.  Will  you 
share  with  us  your  thoughts  on  why  you  increased  instead  of  de- 
creased the  fee? 

Judge  Sarokin.  Yes,  Senator.  It  is  a  little  difficult  to  go  back  to 
that  time,  but  the  third  circuit  remanded  the  decision  after  the  Su- 
preme Court  came  out  with  its  ruling;  I  think  it  was  in  the  Dela- 
ware case.  And  without  my  characterizing  the  Supreme  Court  deci- 
sion, even  the  third  circuit  said  it  was  extremely  difficult  to  follow 
because  of  the  variety  of  the  opinions.  I  think  it  was  a  4-to-4  split, 
and  I  think  Justice  O'Connor  carried  the  day. 

But  once  it  came  back,  the  lawyers,  in  an  effort  to  meet  the 
standards  set  forth  by  the  Supreme  Court,  submitted  a  number  of 
affidavits,  some  of  which  I  found  were  appropriated,  some  of  which 
I  questioned.  But  I  made  every  effort  in  that  case  to  try  to  under- 
stand, and  I  admit  the  difficulty  that  I  had  in  understanding  that 
Supreme  Court  decision,  and  apparently  the  third  circuit  did  as 
well.  But  I  did  the  best  I  can  in  trying  to  apply  the  new  standards 
and  based  my  decision  on  the  supplemental  evidence  that  was  sub- 
mitted. 

I  know  the  third  circuit's  reaction  to  it.  They  reversed  me.  They 
said  that  I  hadn't  followed  the  Supreme  Court  and  that  they  didn't 
know  how  I  arrived  at  the  50  percent,  but  I  assure  you  that  I  did 
the  best  I  could  with  my  understanding — attempt  to  understand 
the  Supreme  Court  guidance  and  what  I  thought  the  evidence  justi- 
fied, and  the  circumstances.  Those  are  tough  calls. 

I  had  been  appointed  by  Chief  Judge  Aldisert  to  chair  a  task 
force  on  attorneys'  fees  and  Prof.  Arthur  Miller  had  been  the  re- 
porter, and  one  thing  I  knew  was  how  difficult  those  cases  were 
and  I  guess  I  came  to  this  opinion  with  peculiar  knowledge  not  to 
help  me  dispose  of  it 

Senator  Brown.  It  is  not  always  helpful. 

Judge  Sarokin  [continuing].  But  that  made  me  recognize  how 
difficult  it  was. 

Senator  Brown.  The  appearance,  I  think,  is  what  is  important. 
To  have  a  20-percent  multiplier  turned  down  and  then  to  have  the 
magistrate  come  up  with  none  and  then  decide  that  instead  of  re- 
ducing the  20  percent  multiplier,  you  are  going  to  increase  it  to  50 
percent 

Judge  Sarokin.  Well,  I  didn't — and  I  may  be  wrong,  Senator — 
I  don't  think  the  third  circuit  said  that  20  percent  of  wrong.  I  just 
think  they  said  we  have  had  an  intervening  Supreme  Court  deci- 


881 

sion  taking  a  look  at  this.  I  mean,  I  don't  think  they  said  that  the 
20  percent  wasn't  justified,  so 

Senator  Brown.  They  simply  asked  for  a  review  of  it? 

Judge  Sarokin.  That  is  my  recollection.  I  may  be  wrong,  but  I 
don't  think  that  they  said  that  the  20  percent  was  inappropriate. 
They  may  have,  but  that  is  not  my  recollection  of  the  case. 

Senator  Brown.  The  opinion  that  you  gave  at  that  time: 

The  Supreme  Court  has  sent  a  Christmas  gift  to  this  court  discovered  via  the 
Third  Circuit  Court  of  Appeals.  It  is  called  how  to  make  an  attorney's  fee  multiplier. 
However,  the  instructions  are  so  confusing  and  inconsistent  that  this  court  has  been 
able  to  put  the  gift  together. 

That  is  consistent  with  your  comment. 

Judge  Sarokin.  Yes;  I  hope  you  will  notice.  Senator,  that  the 
date  of  that  opinion  is  filed  December  27,  so  I  think  I  was  working 
on  it  either  on  Christmas  Day  or  Christmas  Eve  so  I  was  somewhat 
in  the  Christmas  spirit  in  writing  that. 

Senator  Brown.  The  concern,  I  guess,  you  can  see,  and  that  is 
articulated  by  the  circuit's  disagreement  when  they  say  "the  dis- 
trict court,  without  concealing  its  disapproval  of  both  the  Supreme 
Court's  decision  and  ours,  proceeded  in  accordance  with  its  own 
views."  I  think  that  underscores  a  concern  that  members  have 
about  your  activism. 

Judge  Sarokin.  Yes;  well,  I  think  that  is  a  legitimate  concern. 
Obviously,  I  didn't  see  it  that  way.  I  didn't  try  to  do  it — I  did  ex- 
press the  difficulty  that  I  was  having  with  the  Supreme  Court  deci- 
sion and  how  to  apply  it.  Indeed,  one  of  the  things  that  the  Su- 
preme Court  had  suggested  was  having  a  study  done,  and  I  know 
the  lawyers  came  to  me.  They  were  trying  to  encourage  them  to 
take  these  kind  of  cases  and  they  said,  well,  a  study  like  this  will 
cost  us  $17,000;  do  we  have  to  do  it?  And  that  was  the  type  of 
thing  that  I  was  concerned  with,  but  I  did  my  best.  Obviously,  the 
third  circuit  thought  I  was  wrong,  but  that  is  not  the  first  time 
that  that  has  happened. 

Senator  Brown.  Let  me  go  on  to  the  Vulcan  case. 

Judge  Sarokin.  Vulcan  Pioneers. 

Senator  Brown.  In  1980,  in  that  case,  some  New  Jersey  cities 
entered  into  a  civil  rights  consent  decree.  The  decree  apparently 
had  numerical  hiring  goals  for  racial  and  ethnic  minorities.  A  few 
years  later,  Newark,  faced  with  a  fiscal  crisis,  threatened  to  lay  off 
firefighters.  Both  the  nonminority  and  minority  firefighters  went 
back  to  court  to  protect  their  respective  interests.  The  union  sought 
to  have  seniority  honored,  as  required  by  State  law.  The  minority 
firefighters  sought  to  have  the  seniority  system  disregarded  in 
favor  of  preserving  the  affirmative  action  goals. 

You  ruled  on  that  case  in  an  opinion  in  May  1984,  and  you  ruled 
in  favor  of  the  minority  firefighters,  requiring  more  senior 
nonminority  firefighters  to  be  laid  off  in  favor  of  less  senior  minori- 
ties. Shortly  thereafter,  the  Supreme  Court  ruled  and  effectively  re- 
versed your  decision  regarding  the  layoffs,  and  you  acknowledged 
this  in  your  second  ruling  on  the  issue  in  June  of  that  year. 

In  reaching  your  original  result,  it  appears  that  you  passed  over 
the  plain  language  of  title  VII,  the  governing  statute.  In  section 
703,  subparagraph  (h)  says: 
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Notwithstanding  any  other  provision  of  this  sub-chapter,  it  shall  not  be  an  unlaw- 
ful employment  practice  to  implement  a  bona  fide  seniority  system  so  long  as  it  is 
not  adopted  with  discriminatory  intent. 

Did  you  find  there  was  discriminatory  intent  in  that  case? 

Judge  Sarokin.  Well,  if  I  can  just  give  a  little  background,  Sen- 
ator, I  had  been  charged  with  the  responsibility  of  handling  all  of 
the  affirmative  action  cases  involving  the  fire  departments  and  the 
police  departments  throughout  New  Jersey.  Every  major  city  came 
within  my  jurisdiction.  I  might  say  the  day  I  arrived  on  the  job, 
that  was  one  of  those  cases  that  one  of  my  colleagues  thought  ap- 
propriate to  pass  on  to  me. 

We  had  entered  into  all  of  these  consent  decrees,  which  obviously 
the  purpose  of  which  was  to  make  certain  that  minorities  were 
hired  in  the  various  fire  departments  and  police  departments. 
When  they  were  confronted  with  layoffs,  the  obvious  problem  would 
be  that  if  seniority  were  to  be  adopted,  all  of  the  benefits  of  the 
consent  decrees  would  be  lost.  The  minorities,  being  the  last  hired, 
would  be  the  first  fired,  and  that  would  defeat,  as  the  Government 
contended,  by  the  way — I  think  it  was  an  amicus  in  that  case,  or 
may  have  even  been  a  party  because  most  of  them  had  been  con- 
solidated— that  we  would  be  defeating  the  purpose  of  the  consent 
decrees  if  we  permitted  layoffs  to  operate  under  the  seniority  rules. 

I  did  not  think — and  I  am  now  coming  to  answer  your  question — 
I  did  not  think  that  the  statute  in  any  way  dealt  with  this  issue 
that  there  had  to  be  a  finding  of  discrimination.  We  were  attempt- 
ing to  carry  out  the  purposes — and  by  the  way,  this  was  a  very, 
very  tough  question  for  me.  What  I  did  after  deciding  that  we 
ought  to  protect  the  recently  hired  minorities  and  go  up  to  the  scale 
to  the  first  nonminority  on  the  seniority  list  for  layoffs — I  was  ter- 
ribly troubled  by  that  because  what  we  were  doing,  as  contrasted 
to  other  discrimination  cases  where  we  are  talking  about  hiring,  we 
were  requiring  people  to  give  up  their  jobs  to  make — or  I  should 
say  preserve  the  minority  hires. 

I  was  so  concerned  about  that  that — and  I  hesitate  to  say  here 
that  I  looked  for  a  remedy,  but  what  I  tried  to  do  was  see  if  we 
couldn't  compensate  the  nonminority  firefighters  or  police  who 
were — I  think  in  this  case  were  firefighters  who  would  be  forced  to 
give  up  their  jobs.  I  tried  to  craft  a  remedy  providing  that  they 
would  receive  at  least  a  year's  compensation  or  at  least  a  year  in 
which  to  find  other  work. 

When  the  Supreme  Court  decision  came  out  and  they  dealt  with 
this  very  issue,  I  think,  in  the  Stotz  case  and  said,  no,  seniority  has 
to  prevail  no  matter  what  we  have  tried  to  accomplish,  I  just  volun- 
tarily vacated  my  ruling.  But  I  was  concerned,  and,  in  fact,  I  think 
I  mentioned  it  in  the  subsequent  opinion,  that  layoffs  could  then 
be  utilized  to  defeat  affirmative  action  decrees,  and  that  was  a  very 
great  concern  to  me.  But  as  soon  as  I  knew  what  the  law  was — 
again,  it  was  fairly  new  at  the  time — I  followed  it.  I  did  it  volun- 
tarily. I  just  vacated  my  own  ruling  and  directed  that  seniority  be 
honored. 

Senator  Brown.  Well,  obviously,  our  interest  here  is  different 
than  dealing  with  the  substance  of  the  law  or  the  equity.  Our  inter- 
est here  is  trying  to  understand  what  kind  of  a  judge  you  will  be 
on  the  circuit.  It  appears  to  me,  unless  there  are  other  sections  of 
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the  statute  that  we  are  not  looking  at  that  apply,  that  you  didn't 
follow  the  law.  If  the  statute  says  notwithstanding  any  other  provi- 
sion of  this  subchapter,  it  shall  not  be  unlawful  employment  prac- 
tice to  implement  a  bona  fide  seniority  system  so  long  as  it  is  not 
adopted  with  a  discriminatory  intent — if  that  is  the  language  of  the 
statute  and  there  is  no  finding  of  discriminatory  intent  by  the 
party  involved,  how  is  it  that  you  come  to  a  decision  that  you  did 
and  still  follow  the  statute? 

Judge  Sarokin.  Well,  first  of  all.  Senator,  I  don't — that  decision, 
I  think,  was  at  least — most  of  the  cases  we  have  talked  about  I 
have  a  pretty  good  recollection  of.  I  think  that  is  at  least  10  years 
old,  so  I  am  not  so  sure  that  I  didn't  deal  with  discriminatory  in- 
tent. If  you  tell  me  that  I  didn't,  I  will  accept  that. 

Senator  Brown.  Well,  no.  I  thought  that  was  the  context  of  my 
previous  question. 

Judge  Sarokin.  Yes.  I  am  not  sure. 

Senator  Brown.  Incidentally,  I  appreciate  I  am  hitting  you  up  on 
a  case  that  is  10  years  old.  Obviously,  Mr.  Chairman,  I  assume  it 
is  appropriate  at  any  time,  if  the  judge  would  want  to  expand  com- 
ments on  any  of  these  questions,  that  he  would  do  it. 

The  Chairman.  Yes. 

Judge  Sarokin.  To  this  minute,  I  felt  very  comfortable  because 
I  have  a  distinct  recollection  of  every  case  that  has  come  up.  I  am 
just  a  little  hazy  on  this  one  because  it  is  so  old,  but  I  am  not  sure. 
I  do  know  this.  Senator,  that — and  I  can't  remember  whether  it 
was  Newark  or  Jersey  City,  but  one  of  the  cities  proposed  hiring 
in  violation  of  the  consent  decree  and  the  Government  came  in  and 
opposed  it.  They  were  supposed  to  hire  so  many  minorities  and 
they  were  hiring,  as  I  recall  it,  all  white  firefighters. 

The  Government  came  in  and  opposed  it  and  I  directed  them  to 
comply  with  the  consent  decree.  They  were  going  to  hire  some  32 
new  firefighters,  is  my  recollection.  When  I  directed  them  to  comply 
with  the  consent  decree,  they  came  in  and  then  said  they  didn't 
have  the  money,  which  chagrined  me  a  little  bit  because  they  had 
it  when  they  were  going  to  violate  the  order  and  they  didn't  have 
it  when  they  had  to  comply  with  the  order. 

I  don't  know  whether  this  was  that  particular  case.  See,  they  all 
were  before  me  at  roughly  the  same  time,  so  it  may  well  be  that 
I  concluded  that  there  might  have  been  some  discriminatory  intent. 
I  frankly  just  don't  remember  that  and  I  don't  want  to  take  a  posi- 
tion that  I  am  uncertain  of. 

Senator  Brown.  I  can  appreciate  that. 

Judge  Sarokin.  But  that  was  going  on.  There  was  no  question 
that  money  was  being  used  as  an  excuse  in  many  of  these  towns 
to  continue  the  discriminatory  practices  and  I  was  very  alert  to 
that. 

Senator  Brown.  I  would  simply  invite  you,  if  you  have  a  chance 
to  review  that  and  have  any  additional  thoughts  you  might  want 
to  share  on  that,  I  think  it  would  be  helpful  for  the  record. 

Judge  Sarokin.  Yes.  That  is  the  Vulcan  case,  Vulcan  Pioneers? 

Senator  Brown.  Yes. 

Judge  Sarokin.  All  right,  I  certainly  will. 

Senator  Brown.  And  I  think  focus  specifically  on 

Judge  Sarokin.  The  basis  for  my  ignoring  seniority? 
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Senator  Brown.  Yes. 

Judge  Sarokin.  All  right. 

Senator  Brown.  I  don't  suggest  that  in  terms  of  a  framework  for 
equity.  Obviously,  you  know,  the  judgments  of  Congress  are,  Mr. 
Chairman,  I  always  thought,  suspect  at  least  in  some  ways.  Obvi- 
ously, our  focus  here  is  on  if  you  followed  the  law,  the  clear  lan- 
guage of  the  statute,  or  if  you  didn't. 

Judge  Sarokin.  Well,  I  have  certainly  tried,  Senator,  and  I  am 
sure  if  I  review  that  case — there  is  never  a  decision  that  I  have 
made  that  I  don't  try  to  relate  to  existing  law  and,  if  there  is  a 
statute  involved,  analyze  it.  I  certainly  don't  ignore  it.  I  never  in- 
tend to,  and  I  am  sure  somewhere  in  there  there  is  some  justifica- 
tion. That  is  the  only  way  T  operate. 

Senator  Brown.  Mr.  Chairman,  I  have  a  copy  of  the  article  from 
the  New  Jersey  Law  Journal  that  related  to  the  Supreme  Court's 
decision  that  you  talked  about  earlier  with  regard  to  grounds  for 
judges  being  removed.  I  would  ask  unanimous  consent  that  it  be 
included  in  the  record. 

The  Chairman.  Without  objection,  it  will  be  placed  in  the  record. 

[The  article  referred  to  follows:] 

[From  the  New  Jersey  Law  Journal,  March  21,  1994] 

Recusal  Relief 

(By  Henry  Gottlieb) 

In  the  past  18  months,  two  federal  judges  in  Newark — ^H.  Lee  Sarokin  and  Alfred 
Lechner  Jr. — were  forced  off  cases  for  being  a  little  too  outspoken  about  the  merits 
or  the  parties  before  them.  It  turns  out  they  might  have  been  spared  disqualification 
if  a  new  standard  announced  by  the  U.S.  Supreme  Court  this  month  had  been  in 
effect. 

In  a  March  7  ruling  in  a  Georgia  case,  Liteky  v.  United  States,  92-6921,  the 
Court  said  that  bias  resulting  from  a  judge's  knowledge  of  a  particular  case  is  not 
a  ground  for  disqualification  from  that  case  unless  there  is  deep-seated  favoritism 
or  antagonism  that  would  make  fair  judgment  impossible.  A  five-judge  majority 
voted  for  that  standard,  while  a  minority  of  four  advocated  a  more  recusal-friendly 
test:  If  a  judge's  attitude  or  state  of  mind  leads  a  detached  observer  to  conclude  that 
a  fair  and  impartial  hearing  is  unlikely,  the  judge  must  be  disqualified. 

The  recent  ruling  raises  questions  about  whether  the  3rd  U.S.  Circuit  Court  of 
Appeals  would  have  ordered  the  disqualification  of  Sarokin  in  a  tobacco  liability 
case  in  1992  if  the  tougher  standard  existed.  And  would  the  appeals  court  have  or- 
dered Lechner  disqualified  in  a  1993  case  against  Primerica  Holdings  Inc.  by  a 
group  of  pensioners? 

Sarokin  was  disqualified  at  the  request  of  a  tobacco  company  for  denouncing  the 
cigarette  industry  in  an  opinion.  Lechner's  case  was  slightly  more  complicated.  The 
plaintifis  filed  a  mandamus  petition  seeking  Lechner's  removal,  and  Lechner  wrote 
a  letter  rebutting  the  plaintiffs'  lawyer's  accusations.  Once  he  did  that,  his  impar- 
tiality could  reasonably  be  questioned,  the  3rd  Circuit  said,  adopting  the  kind  of 
standard  that  the  majority  of  the  high  court  rejected  on  March  7. 

Predictably,  the  lawyers  in  the  Primerica  litigation  disagreed  last  week  on  the  im- 
pact the  new  ruling  would  have  had  on  the  disqualification  issue  in  their  case. 
Primerica  lawyer  Donald  Robinson,  of  Newark's  Robinson,  St.  John  &  Wayne,  who 
sought  to  keep  Lechner  in  the  case,  says,  "The  Supreme  Court  has  now  held  that 
judges'  courtroom  conduct,  like  judges  Lechner's  and  Sarokin's,  is  not  evidence  of 
bias,  or  even  the  appearance  of  bias.  Hopefully,  trial  judges  will  no  longer  fear  judi- 
cial candor  in  their  courtrooms." 

On  the  other  side,  Gerald  Liloia,  a  partner  in  Morristown's  Riker,  Danzig, 
Scherer,  Hyland  &  Perretti,  says  that  even  under  the  new  standard,  Lechner  would 
have  been  disqualified.  The  3rd  Circuit's  decision,  Liloia  says,  was  based  on  the  ap- 
peals judges'  powers  of  judicial  administration,  not  necessarily  on  their  powers  to 
root  out  bias,  Liloia  says. 

Jeffrey  Stempel,  a  Brooklyn  Law  School  professor  who  has  written  about  the  ways 
courts  deal  with  bias  allegations,  says  grounds  for  the  two  judges'  disqualification 
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remain,  even  under  the  latest  ruling.  In  Lechner's  case,  he  says,  the  judges'  state- 
ments seemed  to  indicate  that  he  already  had  made  up  his  mind  about  what  the 

outcome  should  be.  „     ,  ,  ■    ^    ^  ■ 

In  addition,  Stempel  notes,  recusals  traditionally  have  been  rejected  in  cases  in 
which  judges'  allegedly  biased  comments  are  made  in  the  heat  of  battle.  Sarokin, 
by  expressing  his  displeasure  in  an  opinion,  and  Lechner,  by  expressing  his  dis- 
pleasure in  a  letter,  took  affirmative,  rather  than  reactive,  steps,  which  might  have 
merited  disqualification,  even  to  an  appeals  court  guided  by  the  latest  ruling, 
Stempel  suggests. 

Senator  Brown.  Also,  I  had  a  note  from  Senator  Hatch  that  he 
wanted  an  item  included  in  the  record,  and  I  believe  this  relates 
to  the  Rodriguez  case. 

The  Chairman.  Without  objection,  it  will  be  placed  in  the  record. 

[The  information  referred  to  is  retained  in  committee  files.] 

Senator  BROWN.  I  will  submit  this  question 

The  Chairman.  In  writing? 

Senator  Brown.  Yes. 

[See  section  of  Submissions  for  the  Record  at  the  end  of  this 

hearing  date.]  ,  ,      ,      ^ 

The  Chairman.  Senator  Hatch  asked  that  the  record  be  kept 
open  for  the  usual  time,  and  we  will  obviously  do  that. 

Judge,  while  Senator  Brown  is  conferring,  there  is  another  vote 
that  has  just  begun.  We  have  another,  probably,  12,  13  minutes  be- 
fore it  is  closed  out. 

Senator  Brown.  Mr.  Chairman,  I  have  got  about  5  or  6  minutes 

left.  ,  ,      ^, 

The  Chairman.  You  go  right  ahead.  I  think  we  ought  to  be  able 

to  finish  it,  then. 

Senator  Brown.  There  were  three  things  I  wanted  to  just  men- 
tion to  you  and  get  your  reaction  to.  One  is  the  prologue  in  the 
Haines  case  to  your  opinion,  and  let  me  read  it  to  you. 

In  light  of  the  current  controversy  surrounding  breast  implants,  one  wonders 
when  all  industries  will  recognize  their  obligation  to  voluntarily  disclose  risk  from 
the  use  of  their  products.  All  too  often,  in  the  choice  between  physical  health  of  cus- 
tomers and  financial  well-being  of  business,  concealment  is  chosen  over  disclosure, 
sales  over  safety,  and  money  over  morality.  Who  are  these  persons  who  knowingly 
and  secretly  decide  to  put  the  buying  public  at  risk  solely  for  the  purpose  of  making 
profits  and  who  believe  that  illness  and  death  of  consumers  is  an  appropriate  cost 
of  their  prosperity? 

In  the  ABA  speech,  you  said: 

For  those  of  you  who  represent  plaintiffs  in  toxic  tort  matters,  in  addition  to  mak- 
ing money  I  suggest  to  you  that  you  are  performing  a  vital  and  significant  function. 
Not  only  are  you  seeking  and  obtaining  compensation  for  those  persons  who  have 
been  injured  by  our  technological  society,  but  equally,  if  not  more  important,  you 
have  created  an  awareness  in  the  public  that  was  non-existent  before.  As  to  those 
of  you  who  defend  these  cases,  it  is  a  little  more  difficult  to  take  the  high  ground, 
but  there  is  a  risk  that  frivolous  and  unsupported  claims  not  only  jeopardize  the 
economy  or  segments  of  it,  but  discourage  research  and  development  of  new  prod- 
ucts They  also  raise  the  cost  to  the  consumer.  Therefore,  your  efforts  may  not  be 
viewed  as  heroic  as  those  of  the  plaintiff's  bar.  You  likewise  serve  a  vital  function 
in  making  certain  that  these  companies  who  are  entitled  to  a  defense  receive  it  and 
that  the  frivolous  and  ridiculous  claims  are  vigorously  defended. 

You  also  had  been  invited  to  and  attended  an  event  for  those 
who  had  championed  the  cause  against  smoking.  You  accepted  an 
award  from  this  group  of  antismokers. 

I  mention  all  of  these  things  not  because  I  necessarily  disagree 
with  your  comments.  I  must  tell  you,  frankly,  reading  these  and 
listening  to  you,  I  am  very  impressed  with  someone  who  is  obvi- 
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ously  exceptionally  bright,  very  articulate,  and  is  clearly  a  standup 
guy. 

But,  where  do  you  draw  the  line  between  being  a  standup  guy 
and  saying  what  is  on  your  mind  and  being  an  impartial  judge  that 
gives  the  people  who  come  before  the  court  a  sense  that  their  case 
has  a  full  and  fair  hearing  from  an  objective  judge? 

Judge  Sarokin.  Well,  Senator,  let  me  start  off  by  hopefully  ar- 
ticulating my  judicial  philosophy  as  a  district  court  judge,  and  you 
have  really  just  said  it  for  me.  From  the  day  that  I  went  on  the 
bench,  I  had  one  thing  in  mind,  and  that  was  I  wanted  to  provide 
for  every  lawyer  and  litigant  who  appeared  before  me  a  full  and 
fair  opportunity  to  be  heard. 

The  rap  on  me  is  that  I  am  too  patient.  Even  the  guards  in  the 
hall  identified  me  to  my  wife  when  she  first  came  down,  he  is  the 
one  who  is  so  patient.  I  just  have  had  this  feeling  as  a  judge  that 
everyone  should  leave  my  courtroom,  particularly  the  losing  side, 
with  the  feeling  that  they  have  had  an  opportunity  to  be  heard — 
there  will  always  be  a  loser  in  a  case — and  that  is  my  judicial  phi- 
losophy. 

I  know  there  is  this  talk  about  my  being  an  activist  and  a  liberal, 
I  have  never  come  to  any  case  with  any  prejudgment.  I  decide  the 
case  based  upon  the  facts  that  are  presented  to  me  and  the  law, 
and  I  go  with  the  direction  that  I  think  that  the  law  requires.  I 
have  spoken  out,  and  I  think  it  is  appropriate  for  judges  to  speak 
out  at  functions. 

I  had  totally  forgotten  that  speech  about  the  role  of  plaintiffs' 
lawyers  and  defendants'  lawyers,  but  I  thought  that  that  was  about 
as  moderate  and  down-the-middle  statement  as  anybody  could 
make.  I  was  praising  both  sides  and  telling  them  how  important 
their  work  was. 

Insofar  as  the  opinions  are  concerned — and  I  know  this  is  sort  of 
a  combination  answer,  but  part  of  tort  law,  as  I  understand  it,  has 
a  deterrent  role.  If  somebody  is  injured  by  an  exploding  gas  tank 
on  a  car  or  a  truck  and  they  are  compensated,  that  is  part  of  what 
tort  law  does.  But  the  other  part  is  to  deter  that  kind  of  conduct, 
and  I  can  see  there  are  times — and  the  quote  from  Haines  is  prob- 
ably one  of  them,  but  I  had  presided  over  those  cases  for  10  years 
and  had  a  great  deal  of  insight  as  to  what  was  going  on. 

But  I  think  from  time  to  time,  judges  should  try  to  say  you  are 
doing  something  wrong,  and  stop  doing  it.  And  if  you  ask  me  why 
I  said  that,  that  is  why  I  said  it.  It  was  based  upon  the  facts  that 
were  before  me,  but  I  was  also  hoping  that  I  could  discourage  the 
tobacco  companies  from  continuing  to  conceal  the  risks  of  smoking 
and  deny  that  they  existed.  Again,  I  mean,  some  of  the  language 
was  strong  and  I  admit  that. 

Senator  Brown.  Mr.  Chairman,  I  don't  have  a  lot  to  conclude, 
but  I  wonder  if  we  might  come  back  after  the  vote — I  guess  we  are, 
what,  down  to  4  or  5  minutes? 

The  Chairman.  Do  you  want  to  come  back? 

Senator  Brown.  Yes. 

The  Chairman.  With  the  permission  of  my  friend  from  Colorado, 
we  will  be  back  at  10  minutes  of  because  I  have  to  make  one  stop. 
Part  of  the  job  here,  as  we  all  know,  is  there  are  150  young  people 
with  adoptive  grandparents  that  are  here  and  they  want  to — this 
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is  going  to  sound  corny  to  you — not  to  you,  I  guess  it  won't — to  sing 
me  a  song.  Notwithstanding  that  this  is  important,  I  am  going  to 
let  these  young  kids  sing  me  the  song  they  practiced. 

Judge  Sarokin.  That  is  very  important. 

The  Chairman.  So  we  are  going  to  vote  and  then  hear  the  song 
and  be  back  here  at  10  minutes  of. 

[Recess.] 

Senator  Brown  [presiding].  The  committee  will  come  to  order. 

Judge,  Senator  Simpson  has  joined  the  committee. 

Senator  Simpson,  will  you  proceed? 

OPENING  STATEMENT  OF  SENATOR  SIMPSON 

Senator  Simpson.  IVIr.  Chairman,  thank  you.  I  think  now  is  our 
opportunity  to  take  over  the  committee  and  run,  and  we  should  do 
it  and  have  no  compunction  whatsoever.  [Laughter.] 

What  is  Senator  Bradley  doing  here?  We  are  not  going  to  take 
you  with  us. 

Senator  Brown.  If  I  could  note,  I  think  that  will  probably  hap- 
pen about  8  months  from  now. 

Senator  Simpson.  Well,  we  certainly  hope  so. 

JVIr.  Chairman,  I  just  wanted  to  come  by.  I  have  visited  with 
Judge  Sarokin,  and  I  had  some  serious  concerns  and  I  wanted  to 
visit  with  him.  I  did  so.  I  asked  him  every  question  that  I  could 
have  asked  at  any  hearing  about  his  opinions;  his  views  on  judicial 
activism;  what  he  had  done  with  regard  to  the  homeless  case  and 
the  other  cases,  the  cases  that  had  caused  him  concern  and  pain 
in  his  life;  his  colorful  language,  which  has  certainly  gotten  me  in 
as  much  trouble  as  any  person  living,  and  certainly  obviously  it  has 
you,  too. 

I  don't  in  any  way  see  things  that  would  prevent  me  from  voting 
to  support  you  because  you  have  answered  my  serious  questions  in 
a  serious  way  with  regard  to  judicial  activism,  the  future,  what  you 
will  do  on  this  court,  the  difference  between  this  court,  the  court 
you  served  on,  and  any  other  court  that  you  would  be  appointed  to. 

I  just  wanted  to  say  that,  that  I  am  impressed  with  the  length 
of  service  not  only  as  a  very  capable  lawyer,  but  reviewing  also  the 
comments  of  his  contemporaries  and  his  peers,  which  I  think  is  the 
test  of  any  person. 

Judge  Sarokin.  Thank  you.  Senator. 

Senator  Simpson.  Thank  you.  I  have  no  questions. 

Senator  Brown.  Thank  you.  Let  me  take  you  back  to  a  question 
that  Senator  Hatch  wanted  to  ask  about  the  Rodriguez  case.  In 
that  case,  you  held  that  the  use  of  a  false  name  was  a  primary  fac- 
tor to  show  that  a  statement  was  not  voluntary.  That  is  on  the 
question  of  waiving  someone's  rights. 

Senator  Hatch's  question  reads  as  follows: 

Immediately  after  setting  forth  a  proposition  creating  a  per  se  rule  regarding  the 
use  of  false  names,  you  included  the  following  cite,  "But  see  U.S.  v.  Chapman  (con- 
tention that  signature  was  not  one's  own  is  not  relevant  to  the  issue  of  the  volun- 
tariness of  the  confession)."  In  short,  you  acknowledge  that  the  existing  Third  Cir- 
cuit authority  was  directly  contrary  to  your  on  this  point.  So  it  is  the  case,  isn't  it, 
that  you  understood  the  Third  Circuit  precedent  to  say  that  the  false  name  was  not 
even  relevant? 

Judge  Sarokin.  Well,  Senator,  first  of  all,  I  reiterate  I  don't 
think  I  ever  said  that  using  a  false  name  was  anything  in  the  way 
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of  per  se  and  dispositive  of  the  issue  of  being — whether  the  confes- 
sion was  voluntary  or  not.  What  I  said  was  that  this  is  a  factual 
issue  and  that  all  of  the  facts  and  circumstances  would  be  consid- 
ered by  me  on  a  motion  to  suppress,  and  I  don't  know  if  I  can  say 
any  more  than  that. 

I  certainly  did  not  think  the  fact  that  the  man  used  an  alias 
meant  that  his  confession  was  not  voluntary.  It  was  just  one  of  the 
circumstances  that  had  been  presented.  In  fact,  I  indicate  that  the 
third  circuit  said  that  that  certainly  should  not  be  dispositive  of 
that  issue  because  a  person  might  have  been  using  an  alias  for  a 
variety  of  reasons. 

Senator  Brown.  Senator  Hatch  is  getting  at  the  fact  that  the 
third  circuit  held  it  wasn't  even  a  relevant  factor,  and  that  you  had 
acknowledged  their  position  on  that  and  yet  held  your  ruling  that 
it  was  a  primary  factor. 

Judge  Sarokin.  Yes.  Well,  my  guess  is.  Senator — and,  obviously, 
I  mean  I  know  my  own  decision.  I  don't  have  a  specific  recollection 
of  the  third  circuit's,  but  I  can't  imagine  that  the  third  circuit's  rul- 
ing would  be  that  use  of  an  alias  was  never  relevant  in  this  type 
of  a  proceeding.  They  may  have  made  a  finding  that  it  wasn't  rel- 
evant in  that  particular  circumstance,  but  it  would  be  inconceivable 
to  me  that  it  is  a  factor  that  the  court  could  never  consider  as  one 
of  many  factors  in  deciding  whether  the  confession  was  voluntary 
or  not.  But,  again,  I  don't  remember  the  third  circuit  decision  well 
enough  to  delimit  it  in  any  way. 

Senator  Brown.  I  appreciate  what  you  are  saying.  The  concern 
that  was  raised  by  that  reference  in  conjunction  with  your  opinion 
is  one  that  runs  throughout  some  of  your  opinions.  The  concern  is 
over  how  much  of  a  legislator  you  will  be  versus  someone  who  fol- 
lows precedent. 

Judge  Sarokin.  Yes.  Knowing  how  I  operate.  Senator,  it  would 
be  inconceivable  to  me  that  I  found  the  third  circuit  decision  that 
said  you  can't  use  this  as  a  factor  and  in  the  same  sentence  I  said 
I  am  going  to.  It  just — it  is  not  me  and  I  would  be  astonished  if 
that  is  what  was  happening  there.  I  don't  take  third  circuit  prece- 
dent, set  it  forth  and  say,  OK,  now  I  am  not  going  to  follow  it.  I 
just  don't  operate  that  way. 

Senator  Brown.  We  have  been  through  a  number  of  questions 
and  I  think  we  are  about  ready  to  wind  up  the  hearing.  I  want  to 
make  just  some  last  comments,  but  let  me  invite  you  if  you  have 
anything  you  would  like  to  add  on  any  of  these  subjects. 

Judge  Sarokin.  No.  I  think  I  have  covered  them  all,  but  I  am 
certainly  happy 

Senator  BROWN.  You  have  had  all  the  pleasure  you  can  stand? 

Judge  Sarokin.  Yes,  but  I  am  happy.  Senator,  to  respond  to  any- 
thing else  that  might  be  troubling  you  in  any  way.  That  is  obvi- 
ously why  I  am  here. 

Senator  Brown.  Occasionally,  my  wife  will  give  me  some  guid- 
ance that  others  do  not,  and  occasionally  that  guidance  is  to  help 
me  understand  that  I  might  have  kept  my  mouth  shut  at  certain 
times  or  suggest  that  there  are  some  things  that  I  said  that  I 
might  not  have  said.  It  is  very  helpful,  and  I  find  her  judgments 
often  quite  sound. 
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I  read  back  to  you  several  of  your  statements.  I  think  there  are 
more,  but  in  looking  at  your  approach,  you  are  not  only  a  standup 
person,  but  you  appear  to  be  inclined  to  fully  share  your  thoughts 
in  a  frank  manner.  I  asked  you  about  where  you  draw  the  line.  I 
have  a  sense  that  people  expect  judges  to  be  openminded  and  fair 
and  objective,  and  that  they  perceive  frank  statements,  receiving 
an  award  from  an  organization  that  is  an  advocate  in  one  side,  and 
soon  as  an  indication  that  someone  has  their  mind  made  up  and 
is  not  objective  on  a  subject. 

My  guess  is  you  will  be  the  best  judge  of  that  as  you  go  through 
life,  but  my  hope  is  you  will  give  some  thought  to  that  because  it 
does  impact  the  people  that  appear  before  you  in  your  court  and 
who  will  be  appearing  before  you  on  appeal. 

Judge  Sarokin.  Can  I  accept  your  invitation  to  make  a  comment 
that  I  forgot,  but  your  statement 

Senator  Brown.  Sure. 

Judge  Sarokin.  First  of  all,  I  accept  the  admonition,  and  you  are 
not  the  first  person  to  suggest  to  me  that  I  might  go  overboard 
sometimes,  and  I  certainly  accept  that  I  am  irrepressible  some- 
times and  it  has  gotten  me  into  some  difficulty,  obviously.  But  I  did 
want 

Senator  BROWN.  That  is  what  got  you  nominated  for  the  circuit 
court. 

Judge  Sarokin.  I  do  not  want  to — and  I  had  forgotten  this  be- 
cause it  was  in  your  question  before  about  accepting  this  award 
and  I  think  it  is  important  for  me  to  put  on  the  record  precisely 
what  happened.  A  group — some  people  called  my  chambers  and 
asked  if  they  could  come  up  and  see  me,  not  about  any  pending 
matter.  Of  course,  I  was  already  out  of  the  tobacco  cases. 

Three  or  four  very  nice  elderly  people  came  up  to  my  chambers. 
This  was  not  at  a  public  function.  They  presented  me  with  a  little 
plaque  from  this  organization.  Frankly,  I  had  some  doubts  about 
the  propriety  of  taking  it,  but  I  just  didn't  want  to  hurt  their  feel- 
ings by  handing  it  back  to  them  and  saying  I  can't  accept  it. 

Indeed,  they  wanted  to  take  some  pictures  of  me  with  them  and 
I  said  only  on  the  condition  that  it  is  not  publicized.  I  mean,  I  don't 
want  the  acceptance  of  my  award  to  be  with  pictures  of  me  doing 
it.  So  at  the  time  I  had  some — I  just  didn't  have  the  heart  to  say 
to  them,  no,  take  this  back.  They  had  made  out  a  nice  little  thing. 
I  have  no  idea — maybe  I  shouldn't  say  I  don't  know  where  it  is 
now,  but — it  is  in  my  chambers,  but  I  just  couldn't  say  no  to  them 
and  maybe  it  was  an  error  in  judgment,  but  those  were  the  cir- 
cumstances. It  wasn't  at  some  public  function.  It  was  in  my  cham- 
bers and  they  were  just  very  nice  people  and  I  couldn't  say  no. 

Senator  Brown.  I  appreciate  that  comment.  I  think  it  is  helpful. 

Senator  Cohen. 

Senator  COHEN.  I  might  point  out.  Judge,  that  we  are  often  con- 
fronted with  similar  circumstances  where  people — we  have  no  idea 
who  they  are — have  come  up  and  asked  to  pose  with  us,  and  with 
the  exception  of  Senator  Brown  most  of  us  try  to  accommodate 
that.  [Laughter.] 

Judge  Sarokin.  I  was  hoping  that  might  sound  familiar.  It  hap- 
pens, I  am  sure,  to  Senators  much  more  than  it  does  to  judges. 

Senator  Cohen.  But  there  is  a  difference,  however. 
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Judge  Sarokin.  Yes,  of  course. 

Senator  COHEN.  As  I  mentioned  before,  we  have  three  separate 
branches  and  different  standards  are  set  for  each  branch. 

I  would  Hke  to  just  touch  very  briefly  and  quickly  upon  the 
Kreimer  case  once  again.  The  charge  is  that  you  from  time  to  time 
shortcut  process  in  order  to  get  to  the  right  result,  and  I  think  you 
would  agree  that  how  we  reach  a  result  or  a  goal  is  just  as  impor- 
tant as  the  goal  itself  and  that  is  why  we  have  all  the  process  and 
procedures,  and  so  forth. 

On  the  Kreimer  case,  would  you  give  me  the  circumstances  that 
you  were  faced  with? 

Judge  Sarokin.  Yes.  The  only  issue  that  was  presented  to  me, 
as  I  recall  it.  Senator,  were  cross-motions  for  summary  judgment 
on  the  facial  validity  and  constitutionality  of  the  regulations.  I  reit- 
erate that  Mr.  Kreimer's  conduct — and  I  had  heard  plenty  about 
Mr.  Kreimer  and  how  despised  he  was  and  what  a  dreadful  person 
he  was — was  not  relevant  to  that  consideration.  I  had  to  look  at 
those  regulations  and  consider  whether  they  were  constitutional 
and  binding  upon  anybody  who  would  use  the  library. 

I  made  the  initial  determination  that  there  was  a  first  amend- 
ment right  of  access  and,  as  I  indicated  before  in  the  discussion, 
basically  the  court  of  appeals  agreed  that  there  were  first  amend- 
ment rights  to  access.  And  then  I  picked  up  the  regulations  and 
went  through  them  one  by  one  to  decide  whether  they  were  vague 
and  overbroad,  and  as  I  indicated  before — and,  frankly,  I  am  sorry 
to  say,  Senator,  I  don't  remember  whether  you  were  here  or  not, 
but  I  was  most  influenced  by  the  case  that  I  think  Senator  Thur- 
mond referred  to,  Brown  v.  Louisiana,  which  said  that  you  could 
not  bar — there  was  a  group  of  African-Americans  who  were  en- 
gaged in  a  silent  protest,  not  disturbing  anybody,  that  could  not  be 
barred  in  the  library.  And  the  regulations,  as  I  saw  them,  would 
bar  that  kind  of  conduct  that  you  said  you  could  not  be  in  the  li- 
brary unless  you  were  engaged  in  reading  or  studying.  So  it  clearly, 
in  my  mind,  violated  that  Supreme  Court  ruling. 

In  addition  to  that,  if  you  look  at  that  very  first  regulation,  it 
barred  writing  letters  in  the  library.  I  mean,  if  you  read  that  regu- 
lation reasonably,  you  could  be  asked  to  leave  and  permanently 
barred  from  the  library  if  you  were  engaged  in  letterwriting.  If  you 
weren't  using  library  materials,  you  weren't  studying,  you  were 
writing  a  personal  letter,  that  regulation  permitted  you  to  be 
barred. 

There  were  also — and  we  went  through  the  applicable  cases,  and 
I  said  in  my  opinion  I  was  not  concluding  or  ruling  that  you 
couldn't  develop  regulations  to  keep  somebody  like  Mr.  Kreimer 
out.  But  I  insisted,  as  I  think  the  law  insists,  that  they  had  to  be 
clear,  and  there  were  words  like  "annoying"  which  the  Supreme 
Court  and  other  courts  have  dealt  with  as  to  whether  it  is  vague 
or  not. 

I  am  reluctant  to  get  into  the  smell  test  question,  but  I  think 
anybody  would  have  some  difficulty  in  saying  we  are  going  to  let 
somebody  decide  whether  somebody  smells  bad  enough  to  make 
them  permanently  leave  the  library.  It  is  a  difficult  problem.  I 
wrestled  with  it.  I  did  the  best  that  I  could. 
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The  idea  that  somehow  this  was  on  my  personal  agenda,  some- 
thing that  I  wanted  to  accompHsh — and  I  debated  whether  I  should 
disclose  this,  but  we  had  just  moved  to  this  town.  We  knew  how 
he  was  despised.  That  was  going  to  be  our  library  and  so  it  cer- 
tainly was  not  on  my  personal  agenda  to  make  sure  that  Mr. 
Kreimer  stayed  and  used  that  library  and  made  everybody  in  the 
town  angry  at  us.  So  I  assure  you  that  I  was  doing  what  I  thought 
the  law  required.  I  had  no  personal  agenda  to  protect  Mr.  Kreimer 
and  make  sure  that  he  continued  to  use  the  library  facilities. 

Senator  COHEN.  I  take  it  that  regulation  was  passed  long  before 
Mr.  Kreimer  came  along. 

Judge  Sarokin.  Oh,  no,  no. 

Senator  Cohen.  No? 

Judge  Sarokin.  This  was  directed  specifically  at  him.  Because  of 
his  conduct,  they  developed  these  regulations.  They  conceded  that 
they  were  aimed  at  getting  him  out  of  the  library.  No,  there  was 
no  dispute  about  that. 

Senator  Cohen.  So  these  were  targeted  specifically  at  him? 

Judge  Sarokin.  Well,  they  obviously  were  targeted — that  was 
the  impetus  for  the  regulations,  but  obviously  from  my  point  of 
view  they  were  going  to  apply  to  persons  other  than  Mr.  Kreimer 
and,  as  I  said,  I  thought  they  violated  the  Supreme  Court  prece- 
dent, and  they  also  prevented  conduct  which  I  thought  everybody 
would  feel  would  be  appropriate  in  the  library,  such  as  writing  let- 
ters. 

I  asked  a  lawyer  at  the  hearing,  what  about  bringing  your  check- 
book to  the  library  and  working  on  it?  That  regulation  prohibits 
that.  Now,  maybe  it  wouldn't  be  applied,  but  you  can't  eliminate 
vague  and  overbreadth  by  saying,  well,  the  librarians  won't  do 
that,  because  they  are  going  to  be  deciding  how  offensive  the  smell 
was. 

Senator  CoHEN.  Would  it  be  impossible  to  write  a  regulation 
dealing  with  that? 

Judge  Sarokin.  I  don't  know.  Senator.  I  certainly  concede  the 
difficulty,  and  I  start  with  the  premise  that  if  somebody's  conduct 
or  appearance,  or  whatever  it  is,  is  so  offensive  that  it  drives  other 
people  out,  there  ought  to  be  a  way  to  address  that  and  get  them 
removed  from  the  library.  I  never  said  that  there  couldn't  be  regu- 
lations that  do  it.  I  recognize  how  difficult  it  is,  but  I  certainly  was 
not  advocating  that  obnoxious,  dirty,  smelly  people  ought  to  be  able 
to  use  libraries.  That  was  not  on  my  agenda.  I  assure  you  of  that. 

Senator  Cohen.  What  I  am  looking  at  now  is  the  editorial  in  the 
Wall  Street  Journal  where  the  language  that  you  go  on  to  use 
again  calls  into  question  as  to  whether  you  are  adding  unnecessary 
words. 

The  cause  of  our  revulsion  may  be  of  our  own  making.  If  we  wish  to  shield  our 
eyes  and  noses  from  the  homeless,  we  should  revoke  their  condition,  not  their  li- 
brary cards. 

That  language  again  would  seem  to  move  from  the  field  of  simply 
deciding  on  the  merits  whether  the  regulation  was  too  broad  or 
vague  as  to  be  unconstitutional  to  a  social  commentary  on  your 
part. 

Judge  Sarokin.  Well,  again,  Senator,  I  mean  I  concede,  and  it 
is  consistent  with  what  I  said  before.  I  knew  how  reviled  he  was 


892 

in  the  community.  I  knew  how  upset  everybody  was  going  to  be 
with  this  opinion,  and  I  tried  there,  as  I  have  always  tried  to  say, 
there  is  something  higher  involved  here.  There  is  a  greater  issue 
involved  than  whether  this  particular  man  should  be  in  the  library. 
We  are  talking  about  the  first  amendment  and  I  wanted  to  try  to 
raise  the  level. 

Certainly,  it  is  what  we,  of  course,  in  the  law  call  dicta,  rhetoric, 
but  it  was  not  dispositive  of  the  issues.  I  was  just  trying  to  ease 
the  public's  concern  and  make  it  clear  that  I  was — that  what  was 
involved  here  was  something  of  great  significance,  and  I  have  done 
that  a  lot. 

Senator  Cohen.  I  think  you  can  make  the  point  that  a  particular 
regulation  is  too  broad  or  too  vague  as  to  violate  the  principles  in- 
herent in  the  first  amendment  without  adding  the  flourish  that 
really  moves  into  the  field  of  advocacy  in  this  particular  case. 

If  we  want  to  shield  our  eyes  and  noses  from  the  homeless,  we  should  revoke  their 
condition,  not  their  library  cards. 

For  example,  libraries  are  pretty  special.  When  you  go  to  the  li- 
brary, it  is  almost  like  going  into  a  church.  It  is  quiet.  They  want 
no  disturbance.  They  want  people  to  be  able  to  read  and  to  think, 
and  indeed  maybe  not  write  letters,  but  write  articles,  periodicals, 
magazine  articles,  books,  novels.  But  basically  it  is  a  place  for 
study  and  contemplation,  and  so  you  would  almost  apply  a  dif- 
ferent set  of  standards  for  such  a  place  much  as  you  would  for  a 
church,  as  opposed  to  a  congressional  office,  for  example. 

I  have  a  number  of  homeless  people  that  come  into  my  office. 
They  fit  the  condition  of  this  gentleman  exactly  and  many  of  my 
staff  have  trouble  staying  in  the  office,  but  we  allow  those  individ- 
uals to  stay.  It  is  a  different  forum  and  we  have  a  different  respon- 
sibility. Ours  is  not  a  place  of  learning,  but  of  help.  We  are  trying 
to  help  our  constituents,  and  there  may  be  lost  and  tortured  souls 
right  here  in  the  District,  and  so  we  allow  them  to  stay. 

But  that  is  a  different  set  of  circumstances,  I  thinks  and  not  just 
picking  on  a  library,  but  a  church  or  some  other  place  where  solem- 
nity is  really  the  order  of  the  day.  So  I  was  just  curious  about  the 
language  that  you  used  about  shielding  our  eyes  and  noses  from 
the  homeless  because  I  may  agree  with  you  that  we  really  have 
been  neglectful.  We  have  not  fulfilled  our  social  responsibilities  in 
dealing  with  the  homeless,  and  we  can  see  that  every  day  we  walk 
down  the  streets  of  Washington,  DC,  with  the  grate  people  and  oth- 
ers who  are  begging  in  the  streets.  We  cannot  be  proud  of  that,  but 
I  don't  know  that  it  was  necessary  to  add  that  flourish  in  order  to 
sustain  the  ruling  that  the  regulation  itself  was  too  broad  to  be 
sustainable. 

Judge  Sarokin.  And  I  totally  agree.  Senator.  I  mean,  first  of  all, 
I  think  I  made  it  clear  in  the  opinion,  and  I  hope  that  I  did,  that 
there  is  no  question  in  my  mind,  consistent  with  what  you  have 
just  said,  that  libraries  should  be  able  to  prohibit  anyone  who  is 
interfering  with  the  use  by  other  patrons.  I  mean,  I  have  no  dif- 
ficulty with  that  at  all. 

I  thought — and  I  also  agree  with  you  that  the  introduction  was 
in  no  way  necessary  to  the  opinion.  I  tried  to  explain  why  I  did  it 
because  I  wanted  to  ease  the  pain  a  little  bit  and  maybe  even  ease 
my  own  conscience  in  knowing  that  I  was  about  to  render  a  very 
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unpopular  opinion.  There  is  the  added  element,  though,  that  there 
is  no  question  that  this  type  of  regulation  is  not  directed  at  people 
in  three-piece  business  suits  and  that  it  is  going  to  have  its  effect 
upon  poor  and  homeless  people. 

But  you  are  absolutely  right.  The  introduction — I  accept  the  criti- 
cism. It  was  not  essential  to  the  opinion,  but  I  tried  to  explain  why 
I  did  it  and  why  I  frequently  do  it. 

Senator  COHEN.  Let  me  just  add  one  thing  to  the  comment  about 
three-piece  business  suits.  People  who  wear  three-piece  business 
suits  might  equally  be  subject  to  such  a  regulation  if  they  are  en- 
gaging in  conduct,  for  example,  sitting  across  staring  at  an  individ- 
ual so  that  they  cannot  complete  their  reading,  stalking  an  individ- 
ual, waiting  for  individuals — women,  in  particular — to  leave  the 
premises. 

So  I  think  that  some  regulations  are  in  order  and  they  may  have 
to  have  a  great  deal  more  specificity  than  this  and  not  be  targeted 
at  one  individual,  but  I  think  that  we  have  to  at  least  announce 
the  principle  that  libraries  and  other  such  institutions  have  some 
responsibilities  to  the  other  patrons. 

Judge  Sarokin.  And  I  am  in  total  agreement  with  that.  Senator, 
and  I  tried  to  say  that  in  the  opinion.  I  hope  I  accomplished  it. 

Senator  Cohen.  Thank  you,  Mr.  Chairman.  That  is  all  I  have. 

The  Chairman.  Thank  you. 

I  am  not  going  to  take  but  a  few  minutes  here,  Judge.  A  lot  has 
been  referencing  the  Review  and  Outlook  piece  in  the  Wall  Street 
Journal,  the  implication  being  the  Wall  Street  Journal  understands 
the  Constitution,  and  it  may  very  well,  but  there  are  some  parts 
where  they  don't. 

For  example,  they  criticize  you.  They  say — I  am  quoting  from 
that  same  editorial: 

He  found  the  Morristown  rules  unconstitutional  on  the  innovative  grounds  that 
they  violated  Mr.  Kreimer's  First  Amendment, 

and  then  they  have  in  quotations,  "right  to  receive  ideas." 

Now,  I  should  inform  them — they  like  me  a  lot,  I  know — I  should 
inform  them  that  there  is  nothing  innovative.  As  much  as  they 
would  like  to  give  you  credit  for  that  notion,  it  is  a  sound,  recog- 
nized— and  every  law  student — even  C  students  like  me  in  law 
school  know  it  is  a  recognized  adjunct  right  to  the  first  amendment. 
The  third  circuit,  although  they  disagreed  with  you  on  other 
grounds,  the  one  ground  that  the  Wall  Street  Journal  picks  out  as 
innovative — I  realize  this  is  going  to  earn  me  a  biting  editorial,  but 
the  one  ground  that  the  third  circuit  agrees  with  you  on  is  this: 
"right  to  receive  ideas."  They  put  it  slightly  differently.  I  will  read 
from  three  parts  of  that  decision,  and  I  am  reading  on  page  1251 
of  Kreimer  v.  Bureau  of  Police  for  the  Town  of  Morristown,  958  F. 
2d,  1442,  third  circuit,  1992. 
It  says: 

Oiu"  review  of  the  relevant  Supreme  Court  cases  as  set  forth  below  leads  us  to 
conclude  that  the  right  to  receive  information  founded  under  the  First  Amendment 
is  implicated  in  this  case. 

Then  they  go  on  to  cite  a  concurrence  of  Brennan  in  another  case 
and  they  say: 


894 

Brennan's  oft-quoted  remark  in  Lamont  now  constitutes  the  hallmark  of  the  right 
to  receive  information. 

I  think  that  is  the  exact  phrase  in  the  Journal  here. 

The  dissemination  of  ideas  can  accomplish  nothing  of  otherwise  willing  addressees 
are  not  free  to  consider  them,  for  it  would  be  a  barren  marketplace  of  ideas  that 
had  only  sellers  and  no  buyers. 

Then  they  go  on  further,  they  the  third  circuit,  quoting  them- 
selves, not  quoting  another  case,  and  it  says: 

Hence,  the  first  amendment,  like  other  constitutional  guarantees,  encompasses 
the  penumbral  right  to  receive  information  to  ensure  its  fullest  exercise. 

So,  although  people  may  disagree  with  the  ruling,  and  you  were 
overruled,  I  think  it  is  a  matter  of  scholarly  dispute  as  to  whether 
or  not  you  were  right  or  the  third  circuit  was  right.  I  imagine  simi- 
lar cases  will  be  visited  upon  the  Supreme  Court  before  the  next 
term  is  over,  although  it  hasn't  begun  yet. 

I  think  you  are  probably,  on  constitutional  grounds,  correct,  but 
then  again  I  am  not  as  qualified  as  you  or  many,  many  others  to 
make  that  judgment.  But  I  just  want  the  record  to  show  that  the 
right  that  you  were  given  credit  for  innovating,  I  am  sad  to  tell 
you,  Judge,  you  did  not  innovate.  You  cannot  claim  being  the  fa- 
ther of  that  notion. 

Judge  Sarokin.  I  accept  that. 

The  Chairman.  The  reason  I  mentioned  that  is  to  go  back  and 
conclude  with  this  point  that  I  am  glad  to  see  there  is  someone  else 
who  is  as  sensitive  about  who  said  what  first  as  I  am.  You  had  ear- 
lier said  in  reference  to  a  comment  made  by  Judge  Breyer,  now 
Justice  Breyer,  or  soon  to  be  Justice  Breyer — he  hasn't  actually 
been  sworn  in  yet — that  you  wanted  the  record  to  note  you  said  it 
before  he  did.  I  understand  that  sensitivity  for  reasons  you  never 
had  to  wonder  about.  [Laughter.] 

I  just  wanted  the  record  to  reflect  that  you  were  not  claiming  to 
be  innovative  in  this  regard,  and  no  one  gave  you  credit  for  innova- 
tion. Like  I  said,  that  will  probably  warrant  a  nasty  little  comment 
in  return.  I  should  know  better  than  to  ever  even  indirectly  criti- 
cize the  press,  or  even  an  editorial  writer,  who  most  of  the  press 
don't  consider  press. 

Having  said  that,  let  me  conclude  with  saying  that  I  have  two 
questions  that  I  will  submit  for  the  record.  Actually,  they  are  more 
what  I  believe  to  be  clarifications,  one  relative  to  U.S.  v.  M.B.  that 
Senator  Grassley  asked  you  about  where  you  departed  downward 
from  the  sentencing  guidelines,  is  the  allegation. 

I  want  to  submit  a  letter  from  Frank  Jocher,  supervising  U.S. 
probation  officer.  It  says: 

In  regard  to  the  nomination  of  Judge  H.  Lee  Sarokin,  I  can  recall  not  one  instance 
in  which  Judge  Sarokin  departed  from  the  Sentencing  Guidelines  without  legal  au- 
thority (e.g.,  absent  a  motion  by  the  U.S.  Attorney's  Ofiice). 

I  ask  unanimous  consent  to  place  that  in  the  record. 
[The  letter  referred  to  follows:] 
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U.S.  District  Court, 
District  of  New  Jersey, 
Newark,  NJ,  August  I,  1994. 

Senator  Joseph  R.  Biden,  Jr., 

Chairman,  Senate  Committee  on  Judiciary, 

Washington,  DC. 

Dear  Senator  Biden:  In  regard  to  the  nomination  of  Judge  H.  Lee  Sarokin,  I 
can  recall  not  one  instance  in  which  Judge  Sarokin  departed  from  the  Sentencing 
Guidelines  without  legal  authority  (e.g.,  absent  motion  by  the  United  States  Attor- 
ney's Office). 

Should  you  require  any  further  information  or  clarification,  please  feel  free  to  con- 
tact me  at  any  time. 
Respectfully  yours, 

Frank  J.  Jocher, 
Supervising  U.S.  Probation  Officer. 

The  Chairman.  Senator  Brown  asked  you  about  Blum  v.  Witco, 
where  you  were  reversed  because  the  third  circuit  said  you  had  not 
properly  interpreted  a  recent  Supreme  Court  case  in  Delaware  Val- 
ley. Other  courts  also  have  had  similar  trouble,  I  might  add,  and 
other  circuits  have  come  to  the  same  conclusion  you  came  to  in  the 
district  court  different  from  the  third  circuit's  conclusion.  It  doesn't 
mean  the  third  circuit  is  right  or  wrong.  It  just  means  that  you  are 
not  alone  there. 

I  will  read  from  the  District  of  Columbia  Circuit  en  banc  in  the 
case  of  King  v.  Palmer.  It  says: 

We  conclude  that  the  fragmented  decision  in  Delaware  Valley  II  provides  no  test 
for  determining  the  availability,  much  less  the  calculation,  of  contingency  enhance- 
ments under  fee-shifting  statutes,  and  we  are  therefore  obliged  to  continue  to  search 
for  the  most  sensible  rule  to  govern  contingency  enactments. 

My  point  is  not  whether  you  were  right  or  wrong.  My  point  is 
that  you  were,  in  the  eyes  of  the  third  circuit,  incorrect  in  your  in- 
terpretation, but  you  were  not  the  only  one  that  thought  the  third 
circuit's  ultimate  conclusion  was  not  the  correct  one  because  the 
District  of  Columbia  Circuit  explicitly  criticizes  the  third  circuit's 
judgment  in  this  regard.  So,  again,  I  cite  it  just  to  indicate  that  you 
are,  to  use  a  phrase  we  overuse  in  this  committee,  not  out  of  the 
mainstream  on  this  issue  in  terms  of  how  other  courts  look  at  it. 

So  I  personally  thank  you,  and  I  am  sure  the  entire  committee 
does.  I  hope  you  don't  think  any  question  you  have  been  asked  by 
any  member  of  this  committee  was  inappropriate.  I  think  they 
were  fully  appropriate.  These  are  difficult  cases.  The  reason  why 
you  are  here — what  is  that  old  expression,  hard  cases  make  bad 
law?  Well,  I  would  paraphrase  that.  Hard  cases  decided  by  judges 
make  for  harder  confirmation  hearings,  as  they  should. 

But  I  quite  frankly  am  very  impressed  with  your  credentials,  and 
I  won't  say,  because  it  will  lose  you  votes  on  this  committee,  that 
I  probably  would  have  ruled  similarly  to  you  in  some  of  these  cases. 
So  if  it  will  help,  the  former  chairman  of  this  committee  once  said 
to  me.  Senator  Eastland,  one  day  in  1976 — and  Senator  Eastland 
and  I,  I  don't  think,  agreed  on  anything,  except  we  had  a  mutual 
respect  for  one  another. 

He  one  day  said  to  me  during  a  very  controversial  issue  going  on 
in  my  State — he  asked  me  about  why  I  seemed  so  down  when  I  was 
getting  ready  to  run  for  reelection,  and  I  said,  well,  there  is  this 
very  difficult  situation  at  home,  Mr.  Chairman.  And  he  said,  well, 
son,  he  said,  what  is  the  problem?  And  I  said,  well,  it  is  just  a  very 


896 

difficult  situation  and  my  position,  I  don't  think  is  the  popular  posi- 
tion at  home. 

He  said,  what  would  Jim  Eastland  do  for  you  at  home?  And  I 
said,  I  beg  your  pardon,  Mr.  Chairman?  He  said,  what  would  Jim 
Eastland  do  for  you  at  home?  I  said,  well,  in  some  parts  of  the 
State,  Mr.  Chairman,  you  would  help  me  a  great  deal;  in  other 
parts,  you  would  hurt  me  a  lot.  He  looked  at  me  and  he  said,  "Well, 
son,  I  will  come  and  campaign  for  you  or  against  you,  whichever 
will  help  the  most."  So  maybe  if  I  say  I  disagree  with  you  on  some 
of  these  cases,  which  I  think  I  do  at  least  on  one,  it  may  help  you. 

Let  me  say  a  final  point,  unless  Senator  Brown  has  something 
he  would  like  to  add.  Would  you  like  to  make  any  comments  or 
more  questions? 

Senator  BROWN.  No. 

The  Chairman.  It  is  a  bit  unusual  to  observe  the  candor  that  you 
have  shown  here.  We  are  not  accustomed  to — our  colleagues,  my- 
self included — I  don't  exclude  myself  from  this  characterization — 
our  colleagues  saying  in  a  public  forum,  you  know,  I  was  wrong, 
or  in  retrospect  I  think  the  criticism  of  me  was  correct.  And  we  are 
clearly  not  accustomed  to  judges  or  nominees  sa3dng  that  to  us,  and 
so  although  it  was  not  ground-breaking,  it  was  welcome,  the  candor 
that  you  exhibited  in  response  to  Senator  Brown's  question,  at  least 
from  the  standpoint  of  this  Senator,  in  response  to  whether  or  not, 
on  reflection,  you  think  the  language  that  you  used  was  language 
that  you  would  use  in  retrospect  in  one  particular  instance.  So  I 
thank  you  for  the  candor.  It  is  always  welcome,  not  always  found 
in  this  committee. 

I  hope  now  that  Senator  Bradley  will  be  able  to  sleep.  We  all 
know  why  he  was  such  a  phenomenal  basketball  player.  We  all 
knew  he  was,  but  we  never  fully  understood  it  until  we  watched 
him  as  a  legislator  and  then  we  realized  that  we  were  correct.  He 
really  didn't  have  that  much  natural  talent.  He  was  just  absolutely 
relentless.  He  practiced  and  practiced  and  practiced,  like  that  old 
joke  of  the  kid  coming  out  of  the  subway  and  asking  someone  at 
the  top  at  the  subway,  can  you  tell  me  which  way  to  Carnegie  Hall, 
and  the  adult  says  practice,  practice,  practice.  Well,  I  want  to  tell 
you,  this  fellow  is  taking  you  to  Carnegie  Hall  whether  you  like  it 
or  not. 

Judge  Sarokin.  Well,  his  support  is  my  greatest  honor.  Senator. 

The  Chairman.  Well,  then  you  are  in  trouble.  Judge.  [Laughter.l 

But  I  must  tell  you,  I  have  not  seen  any  that  is  stronger  than 
that  from  Senator  Bradley.  As  a  well  respected  member,  he  has 
been  able  to  convince  our  Republican  colleagues,  who,  I  might  add, 
did  not  have  to  accommodate  this  hearing  today.  They  could  have 
very  easily,  without  any  difficulty,  under  the  rules,  quite  frankly 
put  this  hearing  off  until  September.  It  would  take  a  little  bit  of 
ingenuity  to  do  it  that  long,  but  it  would  have  been  possible. 
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I  once  again  want  to  thank  them  for  allowing  the  hearing  to  go 
forward  and  for  the  caliber  of  the  questions.  Thank  you  for  the  cali- 
ber of  your  answers,  and  I  thank  your  extended  family,  all  of  you, 
all  470  of  you  that  are  here,  for  being  here.  [Laughter.] 

Judge  Sarokin.  Thank  you. 

The  Chairman.  With  that,  we  are  adjourned. 

[Whereupon,  at  2:28  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


H.  LEE  SAROKIN 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 

SENATE  JUDICIARY  COMMITTEE 

1.  Full  Name 

Haddon  Lee  Sarokin  (known  as  H.  Lee  Sarokin) 

2.  Address: 

United  States  District  Court 

United  States  Post  Office  &  Courthouse 

P.O.  Box  999 

Newark,  NJ  07102 

Blue  Mill  Road        (Mailing  address) 
Morristown,  NJ  07960 

3 .  Date  and  Place  of  Birth: 

November  25,  1928  -  Perth  Amboy,  New  Jersey 

4.  Marital  Status; 

Married 

Marjorie  (Lang)  Sarokin 

Self  Employed 

5.  Education: 

1946-50  Dartmouth  College,   B.A.  Degree,  1950 
1950-53  Harvard  Law  School,  J.D.  Degree,  1953 


6.    Emplovrnent  Record: 


I  was  employed  by  David  Trauth,  Esq.,  now  deceased,  at 
744  Broad  Street,  Newark,  New  Jersey,  from  June  1953 
until  March  1954.   I  was  then  employed  by  Michael  J. 
Alenick,  Esq.,  now  deceased,  at  744  Broad  Street, 
Newark,  New  Jersey  until  September  1955. 

I  was  an  associate,  and  then  a  partner  in  the  law  firm 
of  Lasser  &  Lasser,  which  became  Lasser,  Lasser,  Sarokin 
&  Hochman,  and  is  now  Lasser,  Hochman,  Marcus,  Guryan  & 
Kuskin,  from  1955,  until  the  time  that  I  was  appointed 
to  the  bench  in  1979. 

I  taught  real  estate  law  at  Rutgers  University 
Extension  Division  for  approximately  5  years,  prior  to 
1964. 


7 .   Military  Service;   None 


I 
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H.  LEE  SAROKIN 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 

8.  Honors  and  Awards: 

I  have  received  awards  from  the  Essex  County  Bar 
Association,  The  New  Jersey  Chapter  of  the  American 
Trial  Lawyers  Association,  The  American  Civil  Liberties 
Union,  The  Kiwanis  Clubs  of  New  Jersey.  I  was  appointed 
chair  of  the  Third  Circuit  Judicial  Conference  twice, 
once  by  Chief  Judge  Ruggero  J.  Aldisert  and  by  Chief 
Judge  John  J.  Gibbons.  I  was  named  Chair  of  the  National 
Conference  of  Federal  Judges,  held  in  Washington  in  1993, 
and  I  have  been  named  National  Chair  again  for  the 
Conference  scheduled  in  1997. 

9.  Bar  Associations: 

American  Bar  Association 

New  Jersey  State  Bar  Association 

American  Law  Institute 

American  Judicature  Society  (Board  Member-Current) 

I  was  appointed  by  the  Chief  Justice  to  serve  on  two 
Judicial  Conference  Committees:  Judicial  Improvements 
and  Court  Administration  and  Case  Management 

10.  Other  Memberships: 

Federal  Judges  Association  (Board  Member,  Executive 
Committee  Member,  Chair  of  National  Conference) 

11.  Court  Admission: 

State  of  New  Jersey,  1954. 

Federal  District  Court  of  New  Jersey,  1954. 
United  States  Supreme  Court,   1972. 
United  States  Court  of  Claims,  1978 

12 .  Published  Writings: 

Presumed  Innocent?  Restrictions  on  Criminal  Discovery  in 
Federal  Court  Belie  This  Presumption.  43  Rut.  Law  Rev. 
1089  (1991)  (co-authored  with  William  E.  Zuckerman) ; 

A  Comment  on  Geoffrey  Hazard's  Authority  in  the  Dock.  69 
B.U.  Law  Rev.  477  (1989); 

Beware  the  Solutions! .  90  W.  Va.  Law.  Rev.  1003  (1988); 

Justice  Rushed  is  Justice  Ruined.  38  Rut.  Law  Rev.  431 
(1986); 
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H.  LEE  SAROKIM 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Recent  Innovations  in  Civil  Jury  Trial  Procedures  in 
Verdict,  Assessing  the  Civil  Jury  Systems,  378  (Brookings 
Institute  1993)  (co-authored  with  Tom  Munsterman) . 


13.   Health: 


Excellent 

Date  of  Last  Examination  August  30,  199  3 


14 .  Judicial  Office: 

I  was  appointed  to  the  United  States  District  Court  for 
the  District  of  New  Jersey  on  November  2,  1979,  by 
President  Jimmy  Carter. 

15.  Citations: 

A.  Citations  for  ten  significant  opinions  are  attached  and 
listed  on  Schedule  A. 

B.  Summary  of  and  citations  for  all  reversals  is  attached 
and  listed  on  Schedule  B  and  its  Addendum.' 

C.  Citations  for  significant  opinions  on  constitutional 
issues  together  with  citation  to  appellate  court  rulings 
on  such  opinions  is  attached  and  listed  on  schedule  C. 

However,  I  estimate  that  I  have  authored  approximately  two 
thousand  written  opinions  of  which  approximately  250  have  been 
published.  Thus,  my  ability  to  respond  regarding  reversals 
and  the  accuracy  of  my  responses  is  limited  to  those  matters 
which  could  be  retrieved  through  computer  search,  review  of 
existing  files  in  chambers  or  court  archives.  I  know  of  no 
instance  in  which  an  affirmance  contained  criticism  of  my 
rulings. 

16 .  Public  Office: 

I  was  appointed  part-time  Assistant  County  Counsel,  in 
Union  County,  Elizabeth,  New  Jersey  from  1959  to  1965. 
I  was  an  unsuccessful  candidate  for  Board  of  Education, 
Springfield,  New  Jersey  more  than  30  years  ago. 


'  My  present  and  former  law  clerks  conducted  the   search  and 
prepared  the  summaries,  which  1  reviewed. 


1 
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H.  LEE  8AR0KIN 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 


17.   Legal  Career: 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  Whether  you  served  as  clerk  to  a  judge. 
No. 

2.  Whether  you  practiced  alone. 
No. 

3.  Dates,  names  and  address  of  law  firms  or  Offices, 
companies  or  governmental  agencies  with  which  you 
have  been  connected,  and  nature  of  your  connection. 

I  was  employed  by  David  Trauth,  Esq.,  now  deceased, 
at  744  Broad  Street,  Newark,  New  Jersey,  from  June 
1953  until  March  1954.  I  was  then  employed  by 
Michael  J.  Alenick,  Esq.,  now  deceased,  at  744 
Broad  Street,  Newark,  New  Jersey  until  September 
1955. 

I  was  an  associate,  and  then  a  partner  in  the  law 
firm  of  Lasser  &  Lasser,  which  became  Lasser, 
Lasser,  Sarokin  &  Hochman,  and  is  now  Lasser, 
Hochman,  Marcus,  Guryan  &  Kuskin,  from  1955,  until 
the  time  that  I  was  appointed  to  the  bench  in  1979. 

I  taught  real  estate  law  at  Rutgers  University 
Extension  Division  for  approximately  5  years,  prior 
to  1964. 


b.  1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years. 

I  was  engaged  exclusively  in  litigation  from  1954 
until  the  date  of  my  appointment. 
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H.  LEE  SAROKIN 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 


2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

My  trial  practice  was  extremely  diversified.  I  had 
represented  clients  and  litigated  matters  involving 
the  following:  products  liability;  tortious 
interference;  malicious  prosecution;  false  arrest; 
libel  and  slander;  breach  of  contract,  including 
employment,  real  estate,  brokerage  commission, 
stockholders  agreements,  etc.;  stockholder 
derivative  actions;  conversion;  specific 
performance;  injunctions;  trade  secrets;  right  to 
arbitration;  automobile  and  other  negligence  cases; 
wrongful  death;  construction  cases,  including 
bridges,  buildings,  sewers,  roads,  etc.;  zoning; 
prerogative  writ;  landlord-tenant;  matrimonial; 
foreclosures;  insurance  contracts;  breach  of 
warranty;  teachers  strikes;  will  contests; 
accountings;  attachment;  forgery;  fraud;  insolvency 
and  medical  malpractice. 

1.  Did  you  appear  in  court  frequently,  occasionally, 
or  not  all: 

Regularly 

2.  What  Percentage  of  these  appearances  was  in: 

(a)  Federal  Courts  10  TO  15  percent 

(b)  State  Courts  of  Record   85  to  90  percent 

(c)  Other  Courts  None 

3.  What  percentage  of  your  litigation  was: 

(a)  Civil  100  percent 

(b)  Criminal  0  percent 

4.  What  percentage  of  these  trials  was: 

(a)  Jury  30  percent 

(b)  Non-Jury  70  percent 


I 
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H.  LEE  SAROKIM 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 

18.   Litigation; 

1.    Board  of  Education  of  Newark  v.  Newark  Teachers' 
Association,  et  al 

Superior  Court  of  New  Jersey,  Docket  No.  C-1717-65 
Honorable  Nelson  K.  Mintz. 

In   the   matter   of   Ruth   M.    Buehrer.    et   al.. 
Defendants.  Charged  with  Contempt  of  Court 

Superior  Court  of  New  Jersey,  Appellate  Division 
Docket  No.  A-639-69 

Trial  dates: 

February  14,  21  &  23,  1966  (Trial  Court) 

September  25  &  26,  1966  (Appellate  Court) 

The  State  of  New  Jersey  was  represented  by 

Jacob  Fox,  Esq.  (Presently,  Of  Counsel) 

Fox  &  Fox 

57  0  Broad  Street 

Newark,  New  Jersey  07102 

(201)  622-3624 

I  represented  the  defendants  at  the  trial  and  was 
assisted  on  the  appeal  by  Donald  H.  Wollett,  Esq. 
Peter  Fishbein,  Esq.,  and  Robert  Schanger,  Esq. 
Kaye,  Scholer,  Fierman,  Hays  &  Handler 
425  Park  Avenue,  New  York,  New  York  10022 
(212)  836-8000. 

An  action  was  instituted  against  the  Newark  Teachers' 
Association  to  enjoin  a  strike.  Several  teachers  were 
tried  for  contempt.  On  appeal  the  New  Jersey  Supreme 
Court  determined  the  procedure  to  be  utilized  in  contempt 
proceedings  in  the  future  and  the  legal  effect  of 
convictions  for  contempt.   50  N.J.  501  (1967) 
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H.  LEE  SAROKIN 

BIOGRAPHICAL  INFORMATION  (PUBLIC) 

2.    National  Newark  &  Essex  Bank,  et  al  v.  Housing  Authority 
of  the  City  of  Newark,  et  al. 

Superior  Court  of  New  Jersey,  Docket  No.  L-13841-72 
Honorable  James  T.  Owens 

Superior  Court  of  New  Jersey,  Appellate  Division, 
Docket  No.  A-305-74 

Supreme  Court  of  New  Jersey,  Docket  No.  A-20 
September  Term  1977 

Trial  Dates: 

July  1,  2,  3,  8  &  9,  1974      (Trial  Court) 
February  3,  1976  (Appellate  Court) 

January  9,  1978  (Supreme  Court) 

I  represented  the  plaintiffs  in  this  matter. 

The  defendants  were  represented  by: 

Ferdinand  J.  Biunno,  Esq., 
Friedman  &  D'Alessandro 
57  Sussex  Avenue 
Newark,  New  Jersey  07102 

(201)  622-1030 

(Defendant  Housing  Authority  of  the  City  of  Newark) 

(No  current  information  available) 

Milton  A.  Buck,  Corporation  Counsel 
by  Salvatore  Perrillo,  Esq. 
Newark  City  Hall 
Newark,  New  Jersey  07102 

(201)  733-3780 

(Defendant  City  of  Newark) 

(Mr.  Buck  -  No  current  information  available) 

(Current  Address  Mr.  Perrillo 
Perrilo,  Perrillo  &  Rosenberger 
2106  New  Road,  Linwood,  NJ  08221 

(609)  927-9300) 
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Sidney  Krieger,  Esq.  (deceased)  and 

Henry  Farer,  Esq. 

Farer  &  Krueger 

114  3  East  Jersey  Street 

Elizabeth,  New  Jersey  07201 

(201)  355-2600 

(Defendant  Ideal  Toy  Corporation) 

(Current  Address  for  Henry  Farer,  Esq. 

Farer,  Siegal  &  Fersko,  600  South  Avenue, 

Box  580,  Westfield,  NJ  07091 

(908)  789-8550) 

Robert  Kroner,  Esq. 
90  South  Main  Street 
Orange,  New  Jersey  070050 

(201)  678-0400 

(Defendant  Newark  Industrial  Development  Corp.) 

(Current  address  for  Robert  Kroner,  Esq. 
Ill  Northfield  Avenue,  West  Orange,  NJ  07052 

(201)  731-2201) 

Plaintiff,  a  real  estate  broker,  alleged  that  it  had 
found  a  purchaser  for  the  defendant  Housing  Authority  of 
the  City  of  Newark  for  a  major  tract  in  the  Newark 
Meadowlands.  The  plaintiff  was  encouraged  to  negotiate 
a  contract  between  its  prospect  and  the  Housing  Authority 
over  a  five-year  period,  with  assurance  that  it  would 
receive  a  written  commission  agreement  when  the 
underlying  transaction  was  consummated.  When  that  event 
did  occur,  the  defendant  refused  to  pay  the  commission 
and  refused  to  execute  the  commission  agreement  which  had 
been  promised.  At  the  trial  level,  the  plaintiffs'  claim 
was  denied  on  the  basis  of  a  Statute  of  Frauds  and  that 
decision  was  affirmed  by  the  Appellate  Division.  The 
matter  was  thereafter  reversed  by  the  New  Jersey  Supreme 
Court  (75  N.J.  497,  1978)  and  judgment  was  entered  in 
favor  of  the  plaintiffs.  Defendant  was  precluded  from 
asserting  the  Statute  of  Frauds  by  reason  of  its  own 
acts.  The  Supreme  Court  substantially  broadened  the 
circumstances  under  which  the  Statute  could  be  satisfied 
by  a  real  estate  broker. 
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Alexandra  Elef.  et  al  v.  Noxell  Corporation,  et  al 

Superior  Court  of  New  Jersey,  Docket  No.  L-39755-74 
Honorable  Paul  B.  Thompson 

Trial  dates:   January  3,  4,  5,  6,  10,  11,  12  &  18,  1978 

I  represented  the  plaintiffs. 

The  defendants  were  represented  by  Richard  D.  Bennett, 

Esq.,  Bennett  &  Bennett,  769  Northfield  Avenue,  West 

Orange,  New  Jersey  07052  (201)  325-0033 

(Current  Address  Richard  D.  Bennett,  Esq. 

12  Brayton  Road,  Livingston,  NJ  07039 

(201-533-1537) 

Plaintiff  Alexandra  Elef  alleged  that  she  had  been 
partially  blinded  as  the  result  of  utilizing  a  mascara 
product.  On  information  and  belief,  this  matter  was  the 
first  such  trial  in  the  nation.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiffs  in  the  sum  of 
$221,000. 

Manufacturing  Technologies.  Inc.  v.  Richard  C.  Levine 

Superior  Court  of  New  Jersey,  Docket  No.  C-1991-75 
Honorable  Harold  A.  Ackerman  (now  of  the  U.S.  District 

Court) 

Superior  Court  of  New  Jersey,  Appellate  Division 
Docket  No.  A-5158-76 

Trial  dates:   January  17,  18,  19,  20,  24,  25,  26 
27  &  31,  1978,  February  1,  2,  3,  7, 
8,  9,  10,  14,  15,  16  &  17,  1978,  and 
June  20  &  21,  1978  (Trial  Court) 

April  9,  1979  (Appellate  Court) 
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I  represented  the  plaintiff. 

The  defendant  was  represented  by  William  H.  Gindin,  Esq. , 

(now  Chief  Judge  of  the  Bankruptcy  Court)  Gindin  & 
Gindin,  1081  Route  22,  Bridgewater,  New  Jersey  08807, 

(201)  526-3700,  at  the  trial  and  on  appeal  by  Morris 
Schnitzer,  Esq.,  Schnitzer  &  Schnitzer,  1180  Raymond 
Boulevard,  Newark,  New  Jersey  07102 

(201)  622-7272 

(Current  Address  Morris  Schnitzer,  Esq. 

85  Livingston  Avenue,  Roseland,  New  Jersey  07068 

(201)  535-2896) 

Plaintiff  was  the  purchaser  of  the  assets  of  a  company 
which  had  developed  a  computer  program  for  the 
progressive  design  of  dies.  Plaintiff  alleged  that  the 
defendant  had  converted  said  program  and  had  violated  an 
agreement  respecting  his  right  to  utilize  said  program 
and  compete  in  said  field.  Plaintiff  claimed  that  the 
computer  program  was  a  trade  secret.  The  Court  rendered 
a  judgment  in  favor  of  plaintiff  for  compensatory  and 
punitive  damages  and  enjoined  defendant.  The  decision 
declared  that  a  computer  program  was  a  proper  subject  for 
trade  secret  protection.  The  decision  below  was  affirmed 
on  appeal. 

5.    S.  M.  Electric  Co..  Inc.  v.  American  Hospital  Supply 
Corp. 

Superior  Court  of  New  Jersey,  Docket  No.  C-3606-76 

Trial  Dates:   September  21,  25,  27,  28  &  29,  1978 
and  October  2  and  3,  1978 

I  represented  the  defendant. 

The  plaintiff  was  represented  by  Barry  J.  Donohue,  Esq. 
Richard  J.  Tunstead,  225  Millburn  Avenue,  Millburn,  New 
Jersey  07041,  (201)  467-3500. 
(No  current  information  available) 
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Defendant  sought  to  compel  plaintiff  to  submit  its 
disputed  claim  to  arbitration.  The  issue  presented  was 
the  scope  of  the  arbitration  clause  and  the  conditions 
precedent  in  order  to  invoke  same.  The  trial  dealt 
primarily  with  the  issues  of  compliance  and  waiver.  The 
court  rendered  judgment  in  favor  of  the  defendant, 
adjudging  that  the  matter  should  not  be  submitted  to 
arbitration. 

6.    Brian  D.  Taylor  v.  George  P.  Baker,  et  al 

United  States  District  Court  for  the  District  of 

New  Jersey,  Docket  No.  630-73 

Honorable  Herbert  J.  Stern  (now  retired  -in  private 

Stern  &  Greenberg,  Esqs.  practice) 

75  Livingston  Avenue 

Roseland,  NJ  07068 

(Telephone  (201)  535-1900 

Trial  dates:   June  9,  10,  11,  15,  16,  17,  18  &  21,  1976 

I  represented  the  plaintiff. 

The  defendants  were  represented  by: 

William  L'E.  Wertheimer,  Esq.  (now  a  judge  of  the 

Lum,  Biunno  &  Tompkins         Superior  Court) 

550  Broad  Street 

Newark,  New  Jersey  07102 

(201)  623-2120 

(Defendants  George  P.  Baker,  Richard  C.  Bond  &  Jervis 

Langdon,  Jr.,  Trustees  of  Penn  Central  Transportation) 

Company) 

(Current  Address  Honorable  William  L'E.  Wertheimer 

Courthouse,  Elizabeth,  New  Jersey  07207 

(908)  527-4373) 

James  Moran,  Esq. 

Hughes,  McElroy,  Connell,  Foley  &  Geiser 

Gateway  One,  Newark,  New  Jersey  07102 

(201)  643-2060 

(Defendants  George  Keogh,  Anthony  Graziano,  Vincent 
Santusuosso,  John  Hunt  and  City  of  Newark) 

(Current  Address  James  Moran,  Esq. 

Hoagland,  Longo,  Oropollo  &  Moran 

40  Paterson  Box  480,  New  Brunswick,  New  Jersey  08903 

(908)  545  4717) 
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Andrew  Zazzalll,  Esq. 

Zazzali  &  Zazzali 

17  Academy  Street,  Newark,  New  Jersey  07102 

(201)  623-1822 

(Defendants  Anthony  Graziano  and  Vincent  Santusuosso  as 

to  punitive  damages  only) 

(Current  address  Andrew  Zazzalli,  Esq. 

Zazzalli,  Zazzalli,  Fagella  &  Nowak 

1  Riverfront  Plaza,  Newark,  New  Jersey  07102 

(201)  623-1822) 

Plaintiff,  an  African-American  student  from  Princeton, 
alleged  that  he  had  been  falsely  arrested,  mistreated  and 
his  civil  rights  violated  by  the  defendants.  Plaintiff 
contemplated  a  professional  career  in  basketball  and  the 
subject  incident  occurred  on  the  eve  of  a  national 
tournament.  Plaintiff  alleged  that  the  incident  caused 
him  physical  injury  as  well  as  injury  to  his  reputation, 
thereby  affecting  his  ability  to  demand  a  substantial 
contract  as  a  professional  basketball  player.  The  trial 
resulted  in  a  jury  finding  of  no  cause.  In  addition  to 
the  difficult  factual  and  legal  issues  posed,  the  case 
was  of  particular  significance  to  me.  It  represented  the 
only  trial  in  my  career  in  which  I  believed  that  the 
verdict  was  the  result  of  jury  prejudice.  Plaintiff 
determined  not  to  appeal  from  the  verdict. 

7 .    Harry  Kraft  v.  Gibraltar  Management  Co..  Inc..  et  al 

Superior  Court  of  New  Jersey,  Docket  No.  L-25489-76 
Honorable  James  J.  Petrella 

Trial  dates:   February  26,  27  &  28,  1979  and 
March  1  &  2,  1979 

I  represented  the  defendants. 

The  plaintiff  was  represented  by 
Allan  H.  Klinger,  Esq.  (Deceased) 
25  East  Salem  Street 
Hackensack,  New  Jersey  07602 
(201)  488-0553 
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Plaintiff,  a  real  estate  broker,  alleged  that  he  had  been 
hired  to  find  locations  for  defendant,  a  department  store 
chain,  in  the  State  of  New  Jersey.  Plaintiff  alleged 
breach  of  contract  and  tortious  interference.  The  court 
rendered  judgment  in  favor  of  the  defendants  and  against 
the  plaintiff. 

The  decision  of  the  Court  defined  the  circumstances  under 
which  a  broker  earns  a  commission  and  denied  recovery 
where  the  broker's  services  were  limited  to  the 
submissions  of  properties  without  further  action  on  his 
part,  even  though  he  had  been  requested  to  make  such 
submissions  by  the  defendant. 

8.    Bustin  Steel  Products  v.  Joseph  T.  Rverson  &  Son,  et  al 

United  States  District  Court  for  the 
District  of  New  Jersey 
Docket  No.  1378-68 

Honorable  James  A.  Coolahan 

United  States  Court  of  Appeals  for  the  Third  Circuit 
Docket  Nos.  74-1471  74-1472  &  74-1473 

Trial  dates:   March  5,  6,  7,  13,  14  &  20,  1973. 
January  10,  1975  (Appellate  Court) 

I  represented  the  plaintiff. 

The  defendants  were  represented  by: 

Burtis  W.  Horner,  Esq. 

Stryker,  Tarns  &  Dill 

33  Washington  Street,  Newark,  New  Jersey  07102 

(201)  623-1754 

(Defendant  Dreis  &  Krump  Manufacturing  Company) 

(Current  address  Burtis  W.  Horner,  Esq. 

Two  Penn  Plaza,  E.  Newark,  New  Jersey  07105 

(201)  491-9500) 
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Charles  J.  Milton,  Esq. 

Milton,  Keane  &  Brady 

20  Journal  Square,  Jersey  City,  New  Jersey  07306 

(201)  656-8200 

(Defendant  Joseph  T.  Ryerson  &  Son) 

(No  information  available) 

Plaintiff  alleged  that  it  had  purchased  a  substantial 
machine  which  was  unfit  for  the  particular  purpose 
acquired.  The  Court  rendered  judgment  in  favor  of  the 
plaintiff  and  awarded  compensatory  damages.  Defendant 
appealed  and  the  judgment  below  was  affirmed  on  appeal  by 
the  United  States  Court  of  Appeals  for  the  Third  Circuit, 
The  matter  dealt  extensively  with  the  issue  of  express 
and  implied  warranties. 

9.    K  &  J  Holding  Corp.  v.  Keuffel  &  Esser  Company 

Superior  Court  of  New  Jersey,  Docket  No.  C-762-69 
Honorable  John  F.  Lynch 

Hearing  date:   December  17,  1970 

I  represented  the  plaintiff. 

The  defendant  was  represented  by  Clyde  M.  Noll,  Esq., 
Bourne  &  Noll,  382  Springfield  Avenue,  Summit,  New  Jersey 
07901  (908)  277-2200 

Plaintiff  instituted  an  action  for  specific  performance 
of  an  agreement  to  purchase  property.  Defendant  asserted 
that  plaintiff  could  not  seek  specific  performance 
because  as  purchaser,  it  had  entered  into  an  agreement  on 
behalf  of  a  corporation  not  yet  formed.  The  legal  issue 
was  whether  the  seller  had  the  right  to  raise  such 
circumstances  as  a  defense,  if  the  purchaser  indicated 
that  the  individuals  who  executed  the  agreement  on  behalf 
of  the  corporation  to  be  formed  were  willing  to  be 
individually  bound  thereby.  Specific  performance  was 
granted  after  a  summary  hearing  on  the  ground  that 
mutuality  was  to  be  determined  at  time  of  judgment.  113 
N.J.  Super.  50  fCh.  Div.  1971) . 
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10.   Plastic  Reel  Corporation  of  America  v.  Gotham  Industrial 
Park.  Inc. 

Superior  Court  of  New  Jersey,  Docket  No.  C-954-77 
Honorable  Sherwin  D.  Lester 

Superior  Court  of  New  Jersey,  Appellate  Division, 
Docket  No.  A-2248-77 

Supreme  Court  of  New  Jersey,  Docket  No.  C-7  08 
September  Term  1978 

Trial  dates:   December  9,  1977  (Trial  Court) 

January  16,  1979  (Appellate  Court 

The  plaintiff  was  represented  by  Robert  Lichtenstein, 
Esq.,  39  Hudson  Street,  Hackensack,  New  Jersey  07601. 
(201)  343-2900  (trial  court  proceedings)  and  by  Alvin 
Weiss,  Esq.,  Riker,  Danzig,  Scherer  &  Debevoise,  744 
Broad  Street,  Newark,  New  Jersey  07102,  (201)  622-7700 
(Appellate  Court  and  Supreme  Court  proceedings) . 
(No  information  Robert  Lichtenstein) 
(Current  address  Riker,  Danzig,  Scherer,  Hyland  & 
Perretti,  Headquarters  Plaza,  1  Speedwell  Avenue, 
Morristown,  New  Jersey  07962 
(201)  538-0800) 

Plaintiff  a  tenant  of  defendant,  sought  to  compel 
defendant  to  convey  title  pursuant  to  an  option  to 
purchase  contained  in  a  lease  entered  into  between  the 
parties.  Defendant  alleged  that  plaintiff's  option 
expired  when  defendant  afforded  plaintiff  the  right  to 
purchase  pursuant  to  a  right  of  first  refusal,  and 
plaintiff  took  no  action  in  response  thereto.  Judgment 
was  entered  in  favor  of  the  landlord  and  against  the 
tenant  on  a  summary  hearing.  The  judgment  was  affirmed 
on  appeal.  The  sole  issue  was  whether  notice  to  a  tenant 
pursuant  to  a  right  of  first  refusal  extinguishes  a 
tenant's  option  to  purchase. 
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19.  Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived. ) 

I  consider  my  most  significant  legal  activities  to  be 
those  rendered  as  a  sitting  federal  district  court  judge. 
During  my  14  years  on  the  bench  I  have  had  the 
opportunity  to  rule  upon  virtually  every  field  of  law. 
I  estimate  that  I  have  authored  approximately  2000 
written  opinions,  of  which  approximately  250  I  have 
published.  I  have  also  made  every  effort  to  be  involved 
with  the  education  of  young  lawyers  and  have  participated 
in  trial  advocacy  programs,  moot  court  and  mock  trial 
competitions.  I  have  also  been  very  active  on  judicial 
committees  seeking  to  improve  the  administration  of 
justice. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

None 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

No  conflicts  expected.   I  do  not  permit  my  former  law  firm 
to  appear  before  me,  and  I  expect  to  continue  that  practice. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court? 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interests,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more. 

Sources  and  amounts  of  income  received  in  1993  set  forth 
on  Schedule  D.  -  1993  Financial  Disclosure  Report.   1994 
sources  and  amounts  will  be  substantially  the  same. 

5.  Please  complete  the  attached  financial  new  worth  statement  in 
detail. 

Statement  completed  and  enclosed  as  Schedule  E. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

I  was  finance  chairman  for  the  1978  campaign  of  Senator 
Bill  Bradley. 
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III.   GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

Before  being  appointed  to  the  court,  I  devoted 
approximately  10-15%  of  my  time  to  pro  bono  work.  I  was 
available  to  the  Essex  County  Bar  Association  referral 
service  and  undertook  all  cases  referred  to  me.  During 
the  Newark  riots  I  joined  with  others  in  representing 
persons  arrested  during  the  riots.  I  have  frequently 
provided  services  without  charge  to  clients  and  have 
undertaken  representation  of  indigent  persons  at  the 
request  of  judges. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 
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There  was  a  selection  commission  which  recommended  me  for 
appointment  to  the  Federal  District  Court.  There  was  no 
such  commission  regarding  the  Court  of  Appeals.  1 
believe  in  February  1993  Senator  Bill  Bradley  recommended 
my  nomination.  In  November  of  1993  I  was  advised  by 
White  House  Counsel  that  the  President  was  considering  my 
nomination  to  the  Third  Circuit  Court  of  Appeals,  and  I 
was  requested  to  complete  a  number  of  questionnaires.  In 
February  of  1994  I  was  advised  that  my  applications  had 
been  reviewed  and  that  ABA  and  FBI  evaluations  and 
investigations  would  be  commenced.  I  was  interviewed  by 
representatives  of  the  FBI  and  the  ABA.  After  the 
completion  and  submission  of  their  reports,  I  was 
interviewed  by  representatives  of  White  House  Counsel  and 
the  Justice  Department.  I  was  advised  of  my  nomination 
on  May  5,  1994. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue 
or  question. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism". 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It 
has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 
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a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  a  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with  continuing 
oversight  responsibilities. 

Those  who  level  the  charge  of  "judicial  activism" 
invariably  disagree  with  the  ruling.  Judges  are  bound  by 
their  oath  to  decide  cases  based  upon  the  facts  presented 
and  the  applicable  law.  However,  there  are  instances  in 
which  the  absence  of  binding  precedent  or  legislative 
action  requires  courts  to  act  in  order  to  fill  that  void. 
Courts  do  not  and  should  not  reach  out  to  administer 
jails,  unions,  school  boards,  etc.  However,  unique  and 
dire  circumstances  can  make  intervention  the  only 
meaningful  alternative. 

Judicial  activism  can  be  an  abuse  of  power,  but  it  also 
can  serve  the  law  as  it  did  in  the  ending  of  segregation. 
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Senate  Judiciary  Committee  QuestloziLnaire 
Schedule  A 


In  the  Matter  of  Grand  Jury  Empaneled  March  19.  1980.  541  F. 
Supp.  1  (D.N.J.  1981),  aff d,  680  F.2d  327  (3rd  Cir.  1982),  cert 
granted  sub  nom.  United  States  v.  Doe.  461  U.S.  913  (1983),  aff '( 
in  part,  rev'd  in  part.  465  U.S.  605  (1984) . 

Rabinowitz  v.  New  Jersey  State  Bd.  of  Education.  550  F.  Supp.  4  81 
(D.N.J.  1982)  . 


Galioto  V.  Dep't  of  Treasury.  602  F.  Supp.  682  (D.N.J.  1985) , 
probable  jurisdiction  noted.  474  U.S.  943  (1985),  iudgrnent 
vacated.  477  U.S.  556  (1986). 


Wichert  v.  Walter.  606  F.  Supp.  1516  (D.N.J.  1985) . 


Carter  v.  Raffertv.  621  F.  Supp.  533  (D.N.J.  1985),  aff'd  in 
part,  dismissed  in  part,  826  F.2d  1299  (3rd  Cir.  1987),  cert . 
denied,  484  U.S.  1011  (1988). 


Kiwanis  International  v.  Ridqewood  Kiwanis  Club,  627  F.  Supp. 
1381  (D.N.J.  1986),  rev'd.  806  F.2d  468  (3rd  Cir.  1986),  reh'q 
denied.  822  F.2d  247  (3rd  Cir.  1987),  cert,  dismissed.  483  U.S. 
1050  (1987)  . 


Juzwin  V.  Amtorq  Trading  Corp..  et  al . .  705  F.  Supp.  1053  (D.N.J. 
1989),  vacated  on  reconsideration.  718  F.  Supp.  1233  (D.N.J. 
1989) . 


Newarlt  Morning  Ledger  Co.  v.  United  States,  734  F.  Supp.  176 
(D.N.J.  1990),  rev'd.  945  F.2d  555  (3rd  Cir.  1991),  cert, 
granted.  112  S . Ct .  1583  (1992),  rev'd.  113  S.Ct.  1670  (1993). 

Landano  v.  United  States  Dep't  of  Justice.  758  F.  Supp.  1021 
(D.N.J.  1991),  aff'd  in  part,  rev'd  in  part.  956  F . 2d  422  (3rd 
Cir.  1992),  cert,  denied.  113  S.Ct.  197  (1992),  cert,  granted. 
113  S.Ct.  51  (1992),  judgment  vacated.  113  S.Ct.  2014  (1993). 

LeBrun  v.  Thronburgh.  777  F.  Supp.  1204  (D.N.J.  1991)  . 
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SCHEDULE    D 

rXMANCXAL   DZSCLOSORE   REPORT 


M«M  of  Ptrton  Itporclng 
SAROKIN,    H.    LEE 


D»tt  of  Roport 
04/15/94 


VII.  Page  I  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  ihose  of  spouse 

and  depeodcot  chiJdreo;  Sec  pp.  lS-26  of  InsUuctions.) 


DcscrlDtion'of  Asttti   . 
(inclucnng  trust  ossatt) 

Pl»cc  "(X)-  after  e»di.M»«t 
•Jicnpt  froa  prior  disclosure. 

a. 

Incoma 
during 

Gross 'value 
at  end. of 

0. 
Transactions  during  reporting  period 

(1) 

(2) 

rent  6r 
int.) 

(1) 

(2) 

Value 

A. 

If  not  exeirpt  from  disclosure 

0,\i\ 

(3) 

(4) 
Calnl 

buyer/teller 
(If  private 
frai*action) 

MOHB        (No  reportsble 
income,   assets,  or 
transactions) 

1       K.J.   SPOSTS  AUTHORITY   (J) 

Int 

2       SO.    JERSEY  PORT  AUTHORITY 

Int 

3       WASH.HCT^    TWP.    SCHOOt 

Int 

4       N.J.E.D.A.    P.S.E.t  G.   CO. 

Int 

5       KLIEVILIE  80.   OF   ED. 

Int 

6       N.J.E.D.A.    (MIDDLESEX  UATER) 

Int 

RED 

10/01 

J 

A 

'  foJlffiX '"^  ">■  °' 

Int 

RED 

07/08 

K 

A 

8       POMPTQM   LAKE   SCHOOL  DISTRICT 

Int 

9       tXneiK  STATE  UNIVERSITY 

Int 

RED 

09/02 

J 

A 

10     PEOUANNOCK,    LINCOLN  PARK 

Int 

RED 

12/01 

K 

A 

11     SCMTRSET   CTY.    INC.    POLLUTIOM 

Int 

12     UNION  CTY.   REG.    NIGH  SCHOOL 

Int 

13     UNION  CENTRAL  REG.    HIGH  SCHOOL 

Int 

"     VL.fg^THfa.-  ^"S^"~'" 

Int 

IS     ALLOUAT   TUP.   80.   OF   ED. 

Int 

"■    "Ch^ob&^e^!""  *"'"°"" 

Int 

17     PASSAIC  COUNTY  N.J.   GEN.    IMP. 

Int 

U     GEN.    TEL.   OF  CAL. 

Int 

'  mmr.^^r^i  t:ii5?88i°to'if8.ooo    mit,%y'toH\ii%o  mm 

ortJ't?%o.ooo     giilfS^JhiS  I1!o88°ooo 

'  tlifclY^U  t  o3>    il--IJio?88i°to'!l8o.ooo    5;I^W/?on?:888.ooo  t^l?i°?J.J°s!:88fl?88o      •"*'°°-°°'  " »"°''""' 

'    rii^cS!!''??,'^^"^     S=S§gC*ilfi.                        V^^l'r"  """  '^'>"  S=fl?TS!Si                              T^Cash/Market 
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FINAMCZAL  DISCLOSURE  REPORT 


Naa*  of  Parson  ftoportlng 
SAROKIN,    H.    LEE 


Dot*  of  B*port 
04/15/94 


VII.  Page  2  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions 
and  depeodcDt  childreo;  Sec  pp.  18-26  of  Ifutructioos.) 


(locludcs  those  of  spouse 


Oetcrlptlon'of  Aiieti  , 
(inclucnng  trust  sssati) 

Plsce  "(X)"  ofter  each  ssset 
ueopt  froa  prior  disclosure. 

BrtJns  period 

Income 
during 

Gross'vatua 
at  end. of 

0. 
Transaction*  during  rep 

U) 

(2) 

ivn.. 

div", 

rent  4r 

int.) 

(1) 

(2) 

(S^U) 

buirliii. 

Mrjer, 
tion? 

If  not  exeirpt  from  disclosure 

Hontn- 
Day 

C3) 

(4) 
(A-H) 

bwer/jfeUer 
(u  privetc 
trarttsction) 

NONE       (No  reportsble 
income,  assets,   or 
tronsaitlons) 

19     ESSEX  COUKTT  M.J.    IMPHOVEMEMT 
AUTHORITY 

T 

BUT 

01/25 

K 

B 

Int 

20     CAPITy.  WOULD   CBOUTH  AHO 

B 

Int 

T 

BUT 

01/18 

t 

21      SnCEN    INTERNATIONAL    FUND 

B 

Int 

T 

BUT 

01/13 

K 

22     MILLBWIIN  REALTr  ASSOC. 

c 

Olst 

U 

23     CHESHIRE    INDUS.   ASSOC. 

A 

out 

U 

Zi     RACHLIN    INS.   ASSOC. 

C 

Oist 

u 

2S     RAMAPO  FINANCIAL   CORP.    SUB  DEB 

B 

Int 

26     TEMPLETOM  GROWTH   FUND 

B 

ow 

27     PHOENIX  BAL.    FUND 

A 

Div 

28     SOCEN    INTERNATIONAL   FUNO 

A 

01/13 

K 

D<v 

BUT 

''     "eRI.*OEP."-I*NVESIORS  SAVINGS  tLOAN, 

I1LL6UR 

Int 

I.NJ 

RED 

0«/01 

L 

A 

30 

31 

32 

33 

3* 

35 

3« 

'  ir^c'Jt'.^'fni    fSI$°88i°fo'n8.ooo      f:IJ4°81i'?o*^S8»ooo    iiim 

o?M't?%o.ooo     SSIffi^IS  tl!o88% 

'  Ulrcir^\  1 03,    inilo%'[o'Uk.oco    KHEo?8J,'?on?:888.ooo  ^U??i''?Jj;M:88o?88o     """"'•°»' '"  •"''■'«° 

'  r?i5rcS!"?3)'=°*'=  S:8§?fiJTi.             5:g?i!U""  """ '"'''  £:n!fSfS5                T.c..h/».rk.t 
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rZNMICZAL  DISCLOSURE  REPORT 


N«M  of  Ptrton  Avpertfng 

SAROKIN,  H.  LEE 


Oat*  of  Rtport 
04/15/94 


IX.  CERTinCATION. 


In  compliance  with  the  provisions  of  28  U.S.C.   455  and  of  Advisory  Opinio 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  repo. 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3) (c) ,  m  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  th 
provisions  of  5  U.S.C. A.  agp.  7,  501  et.  seq. ,  5  U.S.C.  7353  and  Judicial 
Conference  regv 


y/y/^y 


Signature    /Xjrjyy^^^^  Da*^^ 

NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 

THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  6, 
104,  AND  18  U.S.C.   1001.) 


FILING  INSTRUCTIONS: 
Mail  signed  original  and  3  additional  copies  to: 


Committee  on  Financial  Disclosure 
Administrative  Office  of  the 
United  States  Courts 
Washington,  D.C.  20544 
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NET  WORTH 


Provide  I  complete,  current  fljiuicltl  net  worth  sutement  which  itemiut  in  detAil 
all  usru  (IncludLng  b&nk  accounu.  real  esute,  securities,  tiusu,  investments,  and  other  rmancial 
holdings)  all  liabilities  (Including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
your«lf,  your  spouse,  and  other  immediate  n>embers  of  your  household. 


ASSETS 


Cuh  en  huxi  tti4  in  btnki 


U.S.  Covt/BDXnt  Mcurida-idd 
tchedul* 


lAned  >«curi6ci-*dd  Khtduli 


X)n3Jtfc4  icciril!ci"»d4  tcbidjl* 


Z£ 


;g/ 


^ffff   Held  fjMt  to  btnki-Mcurid 


?9P 


IIKBIUULS 


Notu  piyibli  lA  b«nki-vAi«ae«4 


NoKt  fiyMi  Id  rilitivM 


Noui  ptytbk  10  elfcui 


Accounu  Uii  tiout  re«tivible: 


AecounU  utd  billt  iif 


D\J«  bom  icUlirti  t/iJ  triuiii 


Vnptii  (ncem*  ux 


Doe  tntn  othtri 


Olhu  QApajJ  ua  tnd  inUmt 


Doubtful 


Rtil  titiu  ma(l{>tM  piy«bl(-(dd 

Khtdul* 


^^ 


Ret]  c*uu  ovT\ti-tH  ichc^tt 


ife 


900 


Chintl  pioitm e(  aid  ellMr  tttni  piy> 
*bb 


R*^  tiuie  mort|i|U  raccivitlt 


Othei  dcbu-itcmia*: 


Autot  uii  other  pcnooC  properly 


-^»^ 


Cuh  vijoe-tfe  i/i(u.-inc* 


QOter  Ui;U-iumLLc: 


Tola]  lUbililiM 


900 


NctWoift 


Ife^ 


Tout  AMcU 


L^Rpfo 


Total  litbnillu  md  iM  ««rtk 


;» 


CO>mNCENT  UABILmES 


CE^XJUL  INFORMATION 


As  6odorMf,  ccmilcer  or  |uutalor 


Are  aiqr  um'j  p(ed|edT  CAdd  ictyd' 


Ob  Uuei  or  oontrwu 


Art  yoo  defcadant  ir.  ty  lola  or  Uftl 


tctSoniT 


LegtJ  OUnu 


Proviiion  for  Fe^ertJ  Income  TiK 


Hive  you  eve*  tikes  biabvpiey? 


^ 


Other  ipe<i«l  debt 
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INTEREST  IN  T.TMTTED  PARTNERSHIPS 

ALL  OF  THE  FOLLOWING  PARTNERSHIP  INTERESTS  HAVE  A  NEGATIVE  BOOK 
VALUE.  THEY  ARE  LISTED  HOWEVER  FOR  INFORMATION  PURPOSES  TO 
SUPPLEMENT  THE  FINANCIAL  STATEMENT: 

1.  5%  INTEREST  IN  MILLBURN  REALTY  ASSOCIATES, 
COMMERCIAL  PROPERTY  LOCATED  AT  249-261  MILLBURN  AVENUE, 
MILLBURN,  NEW  JERSEY. 

2.  8  1/3%  INTEREST  IN  CHESHIRE  INDUSTRIAL  ASSOCIATES, 
INDUSTRIAL  PROPERTY,  LOCATED  AT  ROUTE  10  AND  FIELDSTONE, 
CHESHIRE,  CONNECTICUT. 

3.  1.5*  INTEREST  IN  RACHLIN  INDUSTRIAL  ASSOCIATES,  WHICH 
OWNS  A  NUMBER  OF  WAREHOUSES,  LOCATED  ON: 

KIMEL  DRIVE,  DAVENPORT,  IOWA;  DIAMOND  STATE  INDUSTRIAL  PARK, 
/,      BELLEVILLE,  DELAWARE;  HAGERSTOWN  INDUSTRIAL  PARK,  GOVERNOR 
LANE   BOULEVARD,   INTERSTATE   INDUSTRIAL   PARK   HAGERSTOWN, 
MARYLAND;  PATERSON  LANE,  MILLINGTON,  NEW  HAMPSHIRE; 
AZALEA  GARDEN  WAY  AND  VIRGINIA  BEACH  BOULEVARD  NORFOLK, 
VIRGINIA;  AND  1719  ELLIOT  DRIVE,  WEA  TOWNSHIP  TIPPY  CANOE 
COUNTY,  INDIANA. 

Contact  Michael  Rachlin  at  17  Academy  Street,  Newark,  New 
Jersey  07102  -  (201)  622-7890  for  further  information. 
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UNITED  STATES  DISTRICT  COURT 
ois-nucT  or  nbw  jenarr 


CHAMiEHs  or 
H.  LS£  SAROKIN 

juoai 


■eoM  MS 

oa.  ro»T  opncc  builoimo 
MiurAiuL  acw  juucT  e?iei 
raei>  c^g-iMt 


August  8,    1994 


Senator  Hank  Brovm 

716  Sanata  Hart  otticm   Building 

2nd  Street  &  Constitution  Avanua,  U.S. 

Washington,  D.C.  20S10 

Dear  Sanator  Brovn: 

I  am  writing  in  response  to  your  quastion  at  ay  conflmation 
hearing  regarding  why  I  did  not  feel  bound  by  section  703  (b)  o£ 
Title  VXX  in  dealing  with  the  seniority  systeia  at  issue  in  vulcpn 
Ploneera  v.  W.-T.  Dapartinent  of  Civil  Bervtce,  588  F.  Supp.  716 
(1984).  Saotion  703 (b)  provides  that  differential  treatment  of 
anoloyeas  in  aecordancB  with  a  bona  fids  seniority  ayotein  la  not  an 
unlawful  eoployiaent  practioe.  This  seotion  does  not,  however, 
foreclose  a  oourt  fron  changing  such  seniority  systeiiB  as  part  of 
the  relief  available  under  Title  vir.  In  faot,  the  civil  Rights 
Act  leaves  the  issue  of  reaedial  action  to  the  discretion  of  the 
courts:  "'the  court  say  enjoin  the  respondent  froa  engaging  in 
such  unlawful  ecqploymant  praotice,  and  order  such  affirmative 
action  as  nay  be  appropriate  ^  .  .  ."  Id.  at  723  (quotina  42  U.S.C. 
Section  2000e-5(g)  (estphasis  added)}. 

As  I  noted  in  ay  opinion,  the  Supreae  court  itself  had  interpreted 
these  reaisdial  provisions  broadly.  Xlli.  (oiting  TranKa  v.  Bowaan. 
424  U.S.  747  (1S76) ) .  rurthemore,  r  relied  upon  tha  existence  of 
the  consent  decree  itself  in  granting  the  relief.  The  coaplete 
analysis  is  set  forth  in  my  opinion  beginning  at  page  723.  After 
I  issued  ay  opinion,  the  Supreaa  Court  decided  Pirefiohtare  v. 
etottP.  467  U.S.  561  (1984),  and  in  accordance  with  that  decision, 
Z  vacated  ay  previous  decision.  fiSB  Vnloap  pi.oi}Bars.  588  F.Supp. 
732  (D.K.J.  1984).  I  trust  that  the  foregoing  answers  your 
inquiry. 


HU/ja 
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UNITED  STATES  DISTRICT  COURT 

DISTRICT  OF  NEW  JERBCY 

CMAMMM  or  MMH  (t* 

H.  LCK  SAROKIN  UK.  M«T  OVTMS  mjIkSWO 

juos(  HnuaK.  nn*  Jcasrr  oTiea 

<aan  M.ttA» 


AU^QBt   8,    1994 


Senator  Charles  E.  Graesley 
US  Senate  Hart  office  Building 
and  street  &  Constltutiion  Avaoue,  V.R 
Waahington,  D.c.  30510 

Dear  Senator  Grassley: 

Z  acknowledge  receipt  of  your  question  ra^wdlng'  the.  oese  of  Pntfcad 
States  V.  K.B.  I  anolose  a  copy  of  «ai|^j"ergiBnBendaHoH  received 
from  the  probation  officer  recowenrt bigf fflfawitf aa?d!  degattute  ftOB 
the  Guidsllnes.  The  gavemasnt  did  fil:»'aii"'cblaatian  to  tbe  action 
for  a  dowxward  departure,  and  a  copy  of .  their  objection  ia 
eiuzlosed.  I  do  not  believe  that  any  aspaal  waa  taken  by  the 
government. 


RLS/jm 
Enclosures 
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RECOMMEHDATIOH 

PursuzmC  to  the  Sentencing  Reform  Act  of  L984,  and  pursuant  to 
departure  under  ST.2,0,  referencing  Seation  SBI.3  a£  the  Guidelines, 
it  is  the  judgment  of  the  Court  that  th«  defandant,  Miohele  Bragg, 
is  hereby  placed  on  probation  for  a  period  of  four  (4)  years  £roa 
this  date. 

While  on  probation,  the  defendant  shall  pat  coaanit  any  violations 
of  Federal,  state,  or  looal  law  and  shall  abide  by  the  standard 
conditions  o£  probation  that  hava  bean  adoptad  by  ^liis  Court, 
including  the  following  additional  eondltiene* 

1.  Aa  a  special  condition  of  probation^  the  dafendant  is  to  be 
confined  to  har  residence  for  a  p«riod  of  ^is^H;i0ft ^taonthB 
commenting  at  the  direction  of  the  Probation  Officer.  The 
defendant  is  required  to  be  at  this  reaidanca  at  all  tines  except 
for  approved  absences  for  gainful  anplcmtant,  oananinity  servibe, 
religiouB  services,  medical  care,  edaeatieoal  or  training  programs 
at  at  other  such  times  as  may  ba  spaclfiaally  Buthorizad  by  the 
probation  officer. 

The  defendant  is  to  persiit  the  probation  offlaar  access  to  the 
rasidenca  at  all  times  and  shall  not  hava  Any  custom  phone 
services,  other  than  call  waiting,  wltboat  panoission  of  Che 
probation  officer.  '  V;- ■-. 

The  defendant  is  to  comply  with  the  Bpeeifio  oonditions  of  home 
detention  as  the  probation  offlcsr  ceqnires. 

2 .  The  defendant  shall  refrain  from  the  illaqal  poaaeselon  and/or 
use  of  drugs  and  shall  submit  to  arinalysla  or  other  forms  of 
testing  to  assure  compliance.  It  is  further  ordered  that  the 
defendant  shall  submit  to  drug  treatment  on  an  outpatient  or 
inpatient  basis  as  directed  by  the  U.S.  Probation  Office.  The 
defendant  shall  abide  by  the  rules  of  the  program  and  shall  remain 
in  treatment  until  satisfactorily  discharged  trith  the  approval  of 
the  U.S.  Probation  Office. 

3.  The  defendant  shall  participate  in  a  mental  health  program  for 
evaluation  and/or  treatment  as  directed  by  the  U.S.  Probation 
Office.  The  defendant  shall  remain  in  treatment  until 
satisfactorily  discharged  and  with  the  approval  of  the  U.S. 
Probation  Office. 
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4 .  Tha  defendant  shall  m&Jca  restitution  in  the  anount  of 
54  8,6  35.88  to  the  Otiited  Jersey  Bank  to  tho  b«st  of  her  ability  at 
the  direction  of  the  O.S.  Probation  Officer. 

5.  The  defendant  shall  provide  the  U.S.  Prtsbation  Office  with 
full  disclosure  of  her  financial  reoorda  to  include  yearly  incoaie 
tax  returns  upon  the  request  of  the  U.S.  Probation  Office.  The 
defendant  shall  cooperate  with  the  probation  officer  in  the 
investigation  of  her  financial  dealings  and  shall  provide  truthful 
Monthly  statements  of  her  incoae. 

Fine  and  Special  Aasesgioent 

A  mandatory  $50  special  assessment  is  further  iz^oeed  and  due 
inoaadaitely . 

ROTE 


The  Court  should  state  into  the  tentenoing  record  that  the  Court 
finds  that  the  defendant's  mental  and  etootlonal  condition  ie  a 
x&itlgating  ciremnatance  to  a  degree  not  adequately  taken  into 
consideration  by  the  Sentencing  Coimisaion  u  formulating  the 
guidelines ,  and  that  a  sentence  different  frcK  that  prescribed  by 
the  guidelines  id  warranted  in  thia  cas«* 


;5-/S^'^^ 
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U.S-  Dqartment  of  Justice  WXvLV^'I 


Ui^red  Stares  Attorney 
Diarici  of  New  /c7i«y 


\0'.0{^?V.M»^ 


PTO  Ontd  Sata,  Koam  fCJ 


Fteurik.-  ttOl\  tiS-lTKIi 


November  16,  1992 


Honorable  H.  Lee  Sarokln 
United  Staeee  District  Judge 
u.  s.  Post  Office  (  Courthouse 
Newarlc,  New  Jersey  07102 

Ret   United  St&tee  v.  Bregg 
criminal  Wo.  92>369 

Deer  Judge  Sarokln: 


The  United  States  Is  In  receipt  of  the  letter-brief 
BUbnlcced  on  behalf  of  Michele  Bragg  in  support,  of  a  vetion  that 
the  Court  depart  from  the  applicable  offense  lavel  pursuant  to 
U.S.S.C.  S  SHI. 3  when  inposing  sentence.   For  the  reaeone  sat 
forth  below,  the  Court  should  deny  this  request.  £or  a  departure. 


The  federal  sentencing  statutaa  ■'reqiuxa  the 
•'Sentencing]  ConQBission  to  assure  that  its  gnldslines  and  policy 
atataments  ref leer  the  general  Inapproprlateness  of  considering 
the  defendant's  education,  vocational  skills,  enployinent  record, 
ramiiy  ties  and  rasponsibilltlea,  and  conmunity  ties  In 
determining  whether  a  tana  of  inpriaoniient  should  ba  iapoead  or 
the  length  of  a  term  of  inprisonnent.'*  U.S.S.Q.  Part  H, 
Introductory  Comnontary  (onphaslB  added) ;  united  States  v. 
SijqUfiS.  929  F.2d  116,  121  (3d  Clr.),  cert.  denied.  112  S.  Ct.  382 
(1991)  .   Section  5H1.3  of  the  U.S.  Sentencing  Guidelines  states 
that  mental  and  emotional  conditions,  family  ties  and 
responsibilities  and  conaunity  ties  "are  not  ordinarily  relevant 
in  determining  whether  a  sentence  should  be  outside  of  the 
guidelines."   As  the  Co\urt  of  Appeals  for  the  First  Circuit 
noted,  "'ilf  thay  are  to  ba  considered,  the  district  court  must 
expressly  find  that  the  defendant's  particular  nental  or 
eirotional  condition  is  'atypical'."  United  States  v.  Studlev. 
907  F.2d  25-;,  253  (1st  Cir.  1990).   It  is  clear,  therefore,  that 
absent  a  finding  of  exceptional  circumstances,  the  presunption  of 
the  Sentencing  Coairaiasion  that  the  defendant's  circunstancea  are 
not  so  unusual  as  to  warrant  a  departure  stands. 

While  the  defendant  has  proffered  to  the  Court  the 
hardships  that  would  result  from  incarceration  and  how  her  own 
background  should  mitigate  against  a  term  of  imprisonment,  these 
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itnns  are  not  so  exceptional.   Incarceration  is  a  hardehlp  for 

any  person  and  would  have  in  Impact  on  those  with  family.   Sae. 

e.g.  ■  United  v.  Goff.  907  F.2d  1441,  1446  (4th  Cir.  1990);  United 

States  V.  Keil.  903  F.2d  564,  566  (8th  Cir.  1990);  United  3t«r«c 

V.  Brever.  899  r.2d  503,  508-09  (6th  Cir.),  pert,  denied.  Ill  s. 

Ct.  127  (1990)  ;  United  States  v.  Fiterwan.  732  P.  Supp.  878, 

63;-35  (N.D.  111.  1989)  (children  of  inprlsoned  persons  always 

suffer  and  Mence  not  sufficiently  unusual  to  warrant  departure) ; 

lee  also  United  States  v.  Pozzy.  902  P. 2d  133,  139  (let  Cir.), 

cert,  denied.  Ill  S  ct,  353  (1990)  (pregnancy  of  a  convioted 

felon  is  not  an  extraordinary  circuiastanca)  .   It  is  highly  likely 

that  the  Sentencing  corainission  was  fully  aware  that  people  with 

families  would  sentenced  and  that  it  is  not  an  extraordinary 

circumstance  warranting  departure.   See  Shouoe.  929  F.2d  at  121 

(child  support  and  regular  visits  to  the  child  who  lives  with  the 

defendant's  fomier  wife  are  not  extraordinary  circumstances 

warranting  a  departurgj^,.^  Similarly,  as  the  appellate  court  noted 

In  UnitBd  states  v.  f^)a^  927  r.2d  197  (5th  Cir.),  cert,  denied,  ^„^w*. 

112  S.  Ct.  214  (1991),  childhood  abuse  and  neglect  are  often       •^iwii 

present  in  the  lives  of  crininals,  which  naturally  effects  their    «"«*»♦ 

aental  and  emotional  condition,  and  therefore  they  are  not  the  r»¥n^  <trm 

kind  of  conditions  that  warrant  depazi:ur«.  •*" 

In  this  case,  the  defendant  has  stated  that  she  was  a  'uCTJ 
victim  of  incest  and  sexual  abuse,  atteonpted  suicide,  and  •mmu^i 
experienced  spousal  abuse.  While  those  are  serious  events,  the  r-t^turt 
cases  interpreting  the  guidelines  show  that  they  zire  not  so  >**  ^** 
exceptional.  Rather,  the  eases  that  have  exaained  these  tu ttJ^^^ 
circunstances  in  light  of  the  sentencing  guidelines  have  ,rqt2%-. 
concluded  that  they  are  not  so  unusual  as  to  justify  departure.  ^'"'^^ 
Therefore,  since  the  defendant's  request  £or  a  downward  departure  "^^ 
lack.s   legal  basis,  it  should  be  denied.  ^  ^ 

The  defendant's  bac)<ground  and  psychological  state, 
however,  should  be  considered  in  fashioning  an  appropriate 
sentencing  within  the  guideline  range.  A  review  of  the 
presentence  report  and  the  subnissions  submitted  on  the 
defendant's  behalf  strongly  suggest  that  the  defendant's  sentence 
include  some  sort  of  intensive  therapy.   Since  the  submissions 
indicate  that  the  defendant  has  not  successfully  completed 
periodic  out-patient  counseling,  in-fpatier^^-  ^|^ff^Tw^.J^r ,  either  in 
a  hospital  setting  or  community  confinement  aay  be  aaproprtata. l 

In  addition,  given  the  defendant's  financial  situation, 
and  although  it  is  likely  that  she  will  be  unemployed  during  a 
part  of  her  sentence  due  to  some  form  of  confinement,  she  is  an 


^Given  cne  alleqacions  of  spousal  abuse,  hone  confinement 
ray  not  be  in  the  interest  of  the  defendant.   In  fact,  a  sentence 
that  roguires  the  defendant  to  remain  outside  the  home  setting 
may  be  one  way  of  causing  the  defendant  to  distance  herself  from 
the  situation  that  she  claims  contributed  to  her  criminal 
behavior. 


934 


anployabla  person  and  therefore,  tha  Court  should  ordar  the 
detfandant  to  pay  full  restitution  In  the  amount  of  548,635.68, 
asa  PSI  S  71.  durinq  a  thraa  year  period  of  eupervised  raleaae. 
Ropaywent  to  the  victim  should  be  nade  a  priority,  even  if  this 
means  waiving  the  imposition  of  a  fine. 


Respectfully  su&nitted, 
MICHAEL  CHERTOrr 

United  States  Attorney 


By>  Patt,yC4l}uartz 
Assistant  U.S.  Attorney 


cc:  Patricia  Codey,  AfPO 

FranX  Jocher,  U.S.  Probation  -  Newark 


NOMINATIONS  OF  MICHAEL  D.  HAWKINS,  TO 
BE  U.S.  CIRCUIT  JUDGE;  NAPOLEON  A. 
JONES,  JOHN  CORBETT  O'MEARA,  D. 
PARKER,  JR.,  AND  ROBERT  J.  TIMLIN,  TO 
BE  U.S.  DISTRICT  JUDGES 


THURSDAY,  AUGUST  11,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  1:51  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Dianne  Feinstein 
presiding. 

Also  present:  Senator  DeConcini. 

OPENING  STATEMENT  OF  SENATOR  FEINSTEIN 

Senator  Feinstein.  Good  afternoon,  ladies  and  gentlemen.  This 
hearing  will  come  to  order. 

This  afternoon,  the  Judiciary  Committee  will  conduct  a  hearing 
on  the  following  judicial  nominees:  Michael  D.  Hawkins,  to  be  cir- 
cuit court  judge  for  the  ninth  circuit;  Judge  Napoleon  Jones,  Jr.,  to 
be  district  court  judge  for  the  Southern  District  of  California;  John 
O'Meara,  to  be  district  court  judge  for  the  Eastern  District  of 
Michigan;  Mr.  Barrington  Parker,  Jr.,  to  be  district  court  judge  for 
the  Southern  District  of  New  York;  and  Robert  J.  Timlin,  to  be  dis- 
trict court  judge  for  the  Central  District  of  California. 

As  is  customary,  we  will  first  hear  from  Senators  and  Represent- 
atives who  wish  to  introduce  nominees  to  the  committee.  But  be- 
fore we  turn  to  them,  let  me  state  for  the  record  that  each  nominee 
has  completed  a  detailed  questionnaire  on  his  qualifications,  expe- 
rience, finances,  and  philosophy.  The  portions  of  the  questionnaire 
available  to  the  public  will  be  printed  in  the  record  of  this  hearing. 
We  will  also  keep  the  record  open  for  a  limited  time  just  in  case 
members  of  the  committee  would  like  to  submit  written  questions. 
And,  of  course,  we  will  place  in  the  record  the  full  introductory 
statements  of  home-State  Senators. 

Senator  DeConcini,  if  you  have  an  opening  statement? 

Senator  DeConcini.  No. 

Senator  Feinstein.  If  not,  then  we  will  proceed. 

We  have  a  number  of  very  distinguished  Senators  and  Rep- 
resentatives with  us  today,  and  so  let  us  begin  with  them. 

Let  me  explain  to  you  that  this  is  a  bifurcated  hearing.  We  will 
first  call  the  Senators  up  with  their  nominee,  or  Representative, 
whoever  is  here,  so  that  they  might  introduce  the  nominee.  Then 

(935) 
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we  will  dismiss  the  nominees  without  asking  them  questions.  After 
all  of  the  members  have  spoken,  we  will  bring  each  nominee  back 
for  a  round  of  questions. 

Now,  if  members  show  up  late,  which  is  often  the  case,  we  may 
have  to  juggle  the  order.  But  I  understand  that  Senator  DeConcini 
would  like  to  introduce  Mr.  Hawkins.  Senator,  would  you  like  to 
begin? 

STATEMENT  OF  HON.  DENNIS  DeCONCINI,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ARIZONA 

Senator  DeConcini.  Thank  you.  Senator  Feinstein.  If  I  could  ask 
Mr.  Hawkins  please  to  come  forward? 

Madam  Chairman,  it  is  with  tremendous  pride  that  I  introduce 
Michael  D.  Hawkins  to  the  committee  today.  I  have  known  Mike 
for  many  years  and  am  truly  honored  to  be  here  to  share  this  very 
important  day.  I  am  very  honored  and  pleased  that  the  President 
took  the  recommendation  of  this  Senator  to  nominate  Michael 
Hawkins  to  the  ninth  circuit  court. 

As  you  know,  Senator  Feinstein,  the  position  for  which  Mr.  Haw- 
kins has  been  nominated  was  created  when  Judge  Thomas  Tang 
decided  to  take  senior  status.  I  happened  to  have  the  privilege  of 
suggesting  Judge  Tang  to  President  Carter,  who  in  turn  nominated 
him  for  that  ninth  circuit  position. 

I  would  be  very  remiss  if  I  did  not  acknowledge  the  years  of  dedi- 
cated service  that  Judge  Tang  provided  to  the  people  of  the  ninth 
circuit,  particularly  to  Arizona. 

Michael  Hawkins  is  a  third-generation  native  Arizonan.  He  cur- 
rently resides  in  Phoenix  with  his  wife  and  his  youngest  son.  Al- 
though they  could  not  be  here  today,  I  want  to  acknowledge  Mike's 
wife,  Phyllis,  who  is  a  friend  of  mine  and  has  been  for  a  long  time, 
and  both  their  sons,  Aaron  and  Adam.  And  I  am  proud  that  I  am 
godfather  to  one  of  those  fine  young  men. 

I  would  also  like  to  acknowledge  Mike's  brother,  Barry,  who  is 
present  today  at  the  hearing.  Mr.  Hawkins,  we  are  pleased  to  have 
you  here. 

Mike  Hawkins  is  without  a  doubt  one  of  the  most  competent  and 
respected  attorneys  in  the  State  of  Arizona.  His  education  and  ex- 
perience make  him  uniquely  qualified  for  the  position  on  the  Court 
of  Appeals  for  the  Ninth  Circuit.  He  is  a  graduate  of  the  Arizona 
State  University  College  of  Law  in  Tempe,  where  he  received  his 
juris  doctorate  cum  laude.  After  taking  the  bar  exam,  his  legal  ca- 
reer began  in  earnest  when  he  entered  into  the  U.S.  Marine  Corps. 
While  in  the  corps,  he  served  as  both  a  defense  counsel  and  a  pros- 
ecutor. 

Following  his  military  service,  he  returned  to  Arizona  and  pri- 
vate practice  until  1977  when  he  became  the  U.S.  attorney  for  the 
District  of  Arizona  under  the  Carter  administration.  I  was  privi- 
leged then  to  suggest  his  name  to  the  administration. 

His  tenure  as  U.S.  attorney  was  marked  with  distinction.  Mike 
carried  an  active  trial  and  appellate  caseload  and  served  on  several 
advisory  committees  to  the  Attorney  General.  During  this  time.  At- 
torney General  Civiletti  was  contemplating  the  creation  of  an  As- 
sistant Attorney  General  for  U.S.  attorneys,  and  Mike  was  his  can- 
didate for  that  office. 
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He  returned  to  private  practice  in  1980  and  began  to  focus  his 
skills  in  the  areas  of  commercial  litigation  and  white-collar  crimi- 
nal defense.  However,  while  developing  his  practice,  Mike  made 
many,  many  contributions  to  public  service.  On  two  separate  occa- 
sions, he  was  a  special  prosecutor  of  the  Navajo  Nation.  Over  the 
past  10  years,  he  has  been  appointed  to  serve  as  a  judge  pro  tem- 
pore of  the  Arizona  Court  of  Appeals  on  several  occasions.  He  is  the 
former  chairman  of  the  U.S.  Magistrates  and  Bankruptcy  Judges 
Merit  Selection  Committee  and  a  former  member  of  the  National 
Conference  of  Uniformed  State  Law  Commissioners. 

He  is  currently  a  member  of  the  Administrative  Conference  of 
the  United  States.  Today,  Mike  is  a  partner  in  the  prestigious  law 
firm  of  Daughton,  Hawkins,  Brockelman,  Guinan  &  Patterson 
where  he  continues  to  practice  very  actively.  In  addition  to  being 
the  former  president  of  both  the  Maricopa  County  Bar  Association 
and  the  Arizona  chapter  of  the  Federal  Bar  Association,  Mike  has 
lectured  at  various  continuing  legal  education  programs  on  topics 
ranging  from  criminal  and  civil  trial  practice  and  procedures  to 
many  other  areas  of  the  law. 

The  Arizona  legal  community,  which  Mike  has  served  so  well, 
has  been  quick  to  support  his  nomination,  and  I  would  ask  that 
two  letters  of  support,  both  addressed  to  the  President  and  written 
by  two  distinguished  members  of  the  Arizona  Supreme  Court, 
Judge  Frederick  Martone  and  Justice  Robert  Corcoran,  be  inserted 
in  the  record. 

[The  letters  follow:] 

Supreme  Court  of  Arizona, 
Phoenix,  AZ,  February  28,  1994. 

Re  Michael  D.  Hawkins. 
The  President, 
The  White  House, 
Washington,  DC. 

Dear  Mr.  President:  I  am  informed  that  Senator  DeConcini  has  recommended 
Michael  D.  Hawkins  to  fill  a  vacancy  on  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit.  I  write  to  endorse  his  appointment. 

You  will  no  doubt  get  many  letters,  so  I  add  but  two  important  points  based  on 
personal  experience.  I  was  a  judge  of  the  Superior  Court  of  Arizona  for  seven  years 
and  saw  Michael  in  action.  He  has  that  wonderful  combination  of  distinguished  com- 
petence and  extraordinary  civihty.  His  presence  influenced  others,  including  his  ad- 
versaries, in  a  positive  way.  He  is  one  of  those  lawyers  judges  love  to  have  in  their 
courtrooms. 

I  also  have  seen  Michael  in  an  informal  setting.  We  participated  together  in  the 
formation  of  the  Horace  Rumpole  Inn  of  Court  here  in  Phoenix.  He  knew  that  if  the 
Inn  were  to  achieve  its  goal  of  promoting  civiUty  among  lawyers  and  judges,  we  had 
to  do  more  than  provide  continuing  legal  education.  When  he  rose  to  speak,  people 
Ustened. 

We  expect  much  of  our  judges.  You  will  get  it  with  Michael. 

Very  truly  yours, 

Frederick  J.  Martone,  Justice. 
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Supreme  Court, 
State  of  Arizona, 
Phoenix,  AZ,  March  9,  1994. 
Re  Ninth  Circuit  Court  of  Appeals  Vacancy:  Michael  D.  Hawkins. 

The  President, 
The  White  House, 
Washington,  DC. 

Dear  President  Clinton;  I  understand  that  Senator  Dennis  DeConcini  of  Ari- 
zona has  recommended  that  you  appoint  Mike  Hawkins  to  the  Court  of  Appeals. 
Senator  DeConcini  is  to  be  commended. 

I  have  known  Mike  since  about  1966,  when  he  was  a  senior  at  Arizona  State  Uni- 
versity. My  then-law  firm  and  I  hired  bright  undergraduate  students  who  indicated 
an  interest  in  going  to  law  school.  We  did  this  to  famiharize  them  with  some  aspects 
of  the  practice  of  law,  to  help  them  financially,  and  to  get  able  assistants  to  do  many 
of  the  things  it  takes  to  operate  a  small  law  firm.  Mike  was  the  best. 

I  have  followed  his  career  through  law  school,  the  United  States  Marine  Corps, 
private  practice,  his  involvement  in  politics,  and  as  United  States  Attorney  for  the 
District  of  Arizona.  As  part  of  his  development  as  a  lawyer,  he  has  participated  pro 
bono  as  a  judge  pro  tempore  on  the  superior  court  and  on  the  court  of  appeals  (on 
a  panel  with  me  when  I  served  on  that  court).  As  Mike's  vitae  shows,  he  is  a  person 
of  many  parts.  And,  he  has  worked  diligently  as  a  lawyer  to  improve  the  Bar  (as 
his  Bar  activities  show)  and  the  judiciary  (as  his  pro  bono  work  as  judge  dem- 
onstrates). 

In  addition  to  being  an  active  lawyer,  he  has  been  involved  in  politics  and  has 
an  active  personal  life.  His  wife,  Phyllis,  is  also  active  in  her  own  business,  Phyllis 
Hawkins  &  Associates,  an  executive  recruiting  firm  in  Phoenix.  Mike's  sons,  Aaron 
and  Adam  are  very  fine  young  men,  and  are  attending  college  and  high  school. 

In  all  of  life's  efforts,  Mike  has  been  a  happy  warrior — in  his  profession  of  law, 
in  his  political  efforts,  and  in  his  personal  life.  As  a  judge,  he  will  have  a  distin- 
guished career.  He  knows  how  to  work  hard. 

I  can  say  of  Mike  the  same  thing  that  lawyers  say  when  they  move  the  admission 
of  a  colleague  to  the  Bar  of  the  United  States  Supreme  Court:  I  vouch  for  him. 
Sincerely 

Robert  J.  Corcoran,  Justice. 

Senator  DeConcini.  I  think  it  is  clear  from  his  impressive  cre- 
dentials that  Mike  Hawkins  possesses  the  legal  knowledge  and  ex- 
perience to  serve  the  ninth  circuit  with  distinction.  However,  the 
reason  that  I  believe  he  will  be  an  asset  to  the  court  goes  beyond 
the  understanding  of  the  law.  Mike  will  be  successful  because  he 
understands  the  importance  of  the  relationship  between  the  law 
and  the  people  of  this  Nation.  Furthermore,  he  has  the  integrity 
and  the  humility  necessary  to  maintain  the  proper  temperament 
which  is  the  hallmark  of  a  great  justice. 

In  conclusion,  Madam  Chairperson — and  I  apologize  for  the 
length  of  my  remarks,  but  I  simply  cannot  say  enough  good  things 
about  the  candidate  before  us  today.  I  believe  that  Michael  Haw- 
kins' tenure  on  the  Ninth  Circuit  Court  of  Appeals  will  be  one 
marked  by  his  commitment  to  excellence  and  his  dedication  to  the 
rule  of  law.  When  I  recommended  him,  I  told  the  President  person- 
ally that  Mike  was  simply  the  best  person  for  the  job,  and  I  thank 
the  President  for  his  confidence,  as  I  know  Mr.  Hawkins  does. 

Thank  you  very  much.  Senator. 

Senator  Feinstein.  Thank  you  very  much.  Senator  DeConcini, 
for  those  thoughtful  comments. 

Mr.  Hawkins,  if  we  may  excuse  you  for  a  few  moments,  but  do 
not  go  away.  You  will  be  back. 

Now  I  see  Senator  Riegle  present.  Senator,  if  you  would  like  to 
come  to  the  table,  please,  with  your  nominee,  and  I  think  I  see  Mr. 
Levin  from  the  House  of  Representatives.  We  are  delighted  to  wel- 
come you  to  the  other  house. 
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Senator  if  you  would  like  to  begin  and  introduce  your  nominee. 

STATEMENT  OF  HON.  DONALD  W.  RIEGLE,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MICHIGAN 

Senator  Riegle.  Thank  you  very  much.  It  is  appropriate  that  I 
follow  Senator  DeConcini,  who  has  given  such  a  powerful  and  per- 
sonal statement  and  testament  to  the  candidate  who  was  just  here 
at  the  table,  because  it  will  be  in  the  same  spirit  with  which  I  in- 
troduce John  O'Meara,  seated  here  beside  me  now. 

Occasionally  in  public  life,  we  are  fortunate  enough  to  be  in- 
volved in  a  very  important  lifetime  appointment  like  this,  where  we 
are  privileged  to  have  intimate  knowledge  of  the  individual,  so  that 
we  can  come  here  and  make  a  testimonial  statement  that  is  genu- 
ine and  deep  and  heartfelt. 

I  have  a  great  reverence  for  our  political  system,  as  we  all  do, 
and  the  balance  of  power  between  our  three  branches  of  govern- 
ment. I  think  the  individuals  who  are  given  these  special  duties 
and  responsibilities  in  the  judicial  branch  are  some  of  the  most  im- 
portant officials  in  our  society.  Once  appointed,  they  are  really  be- 
yond the  reach  of  anyone,  barring  some  extraordinary  cir- 
cumstance, and  so  I  think  the  standard  by  which  we  must  select 
people,  and  the  standard  to  which  people  must  work,  is  an  extraor- 
dinarily high  one. 

John  O'Meara,  in  every  category,  meets  the  highest  standards  to 
be  a  Federal  judge.  Senator  DeConcini  ended  up  talking  about  tem- 
perament. And  temperament,  as  we  all  know,  is  such  an  important 
aspect  of  any  public  service  position,  but  especially  so  for  a  judge 
who  sits  and  weighs  issues,  and  has  to  be  sure  that  justice  is  done 
in  the  courtroom. 

There  will  be  no  problem  with  John  O'Meara  running  important 
trials,  as  he  will  as  a  Federal  judge.  He  is  a  fellow  of  the  American 
College  of  Trial  Lawyers.  This  certainly  is  a  mark  of  rare  distinc- 
tion. He  has  earned  the  respect  over  the  years  of  the  senior  judici- 
ary in  Michigan,  both  State  and  Federal.  He  has  become  an  active 
and  respected  source  of  advice  for  both  judges  and  lawyers  over  his 
professional  career. 

Madam  Chairperson,  you  might  be  interested,  as  I  particulary 
am,  that  John  has  been  a  leader  in  the  fight  over  many  years  for 
the  inclusion  of  minorities  and  women  in  the  legal  establishment 
and  has  really  been  a  trailblazer  in  that  regard.  His  firm,  Dickin- 
son, Wright,  Moon,  Van  Dusen  &  Freeman,  has  consistently  been 
rated  as  one  of  the  top  law  firms  in  the  United  States  in  the  hiring, 
retention,  and  promotion  of  minorities  and  women.  This  is  largely 
due  to  John's  passionate  commitment  in  that  area  and  one  of  the 
things  that  draws  me  to  him  as  a  supporter,  and  I  am  sure  Con- 
gressman Levin  and  Senator  Levin  as  well. 

He  earned  his  B.A.  degree  at  Notre  Dame,  his  law  degree  from 
Harvard.  He  was  on  active  duty  in  the  Navy  for  a  period  from  1955 
to  1959  and  then  in  the  Reserves  for  many  years.  He  left  with  the 
ultimate  rank  of  commander.  He  served  here  as  a  staff"  member 
over  a  period  of  years  for  Senator  Philip  Hart,  for  whom  the  build- 
ing next  door  is  named  and  whose  seat  I  hold.  And  that  was  valu- 
able experience  as  well.  But  he  has  served  in  a  number  of  impor- 
tant capacities:  as  a  law  professor;  as  an  adviser  to  the  city  of  De- 
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troit  as  we  were  experiencing  some  very  serious  difficulties  with 
civil  disorders  back  in  the  late  1960's;  and  as  a  member  and  chair- 
man of  the  State  Bar  of  Michigan  of  their  U.S.  Courts  Committee. 
Importantly,  he  has  become  one  of  the  country's  leading  experts  in 
the  growing  field  of  alternative  dispute  resolution,  particularly  in 
the  field  of  employment  law.  So  he  has  marked  out  a  reputation 
of  extraordinary  dimension  in  that  area,  particularly,  and  many 
others. 

He,  like  myself  and  Congressman  Levin,  we  all  had  the  good  for- 
tune of  marrying  above  ourselves,  and  he  has  an  extraordinary 
wife  and  partner,  who  is  with  him  here  today.  Julia  Donovan 
Darlow  also  is  a  lawyer.  She  is  the  only  woman  to  have  been  presi- 
dent of  the  Michigan  Bar  Association.  And  so  she  has  a  very  distin- 
guished legal  career  in  her  own  right. 

John  has  six  children.  I  do  not  know  quite  how  he  has  found  the 
time  to  raise  and  bring  along  six  outstanding  children  as  he  has, 
but  it  says  a  lot  about  him. 

Finally,  on  a  personal  note 

Senator  Feinstein.  I  beg  your  pardon.  It  says  more  for  his  wife. 
[Laughter.] 

Senator  Riegle.  Yes,  quite  true. 

I  just  would  finally  say  this:  One  of  the  great  moments  that  come 
in  our  system  of  self-government  and  democratic  practice  is  when 
citizens  step  forward  to  take  on  important  positions  of  public  lead- 
ership, as  you  have  done,  as  others  have  done,  and  John  does  this 
now  after  a  very  distinguished  career  in  private  practice  and  a  host 
of  other  activities  which  I  have  cited  only  part  of  here.  But  he 
brings  all  the  qualities  of  decency  of  heart  and  mind  and  commit- 
ment to  justice  and  fairness  that  will  mean  that  there  will  never 
be  a  moment  in  a  courtroom  in  which  he  presides  when  anything 
less  than  the  very  finest  traditions  of  law  and  fairness  and  justice 
are  applied.  We  cannot  ask  for  more  than  that,  and  so  I  am  very 
pleased  that  he  is  willing  to  serve  and  that  he  brings  the  experi- 
ence which  will  make  him  a  very  distinguished  and  valuable  mem- 
ber of  the  judicial  branch  of  government. 

So  this  is  one  of  those  moments  of  special  satisfaction  and  mean- 
ing for  me  in  my  28  years  in  the  Congress  to  be  able  to  introduce 
John  O'Meara  to  you  today. 

Senator  Feinstein.  Well,  thank  you  very  much,  Senator  Riegle, 
for  those  comments.  The  committee  appreciates  them  very  much, 
and  particularly  for  taking  the  time  being  here  today.  I  know  it  is 
a  very  busy  time,  and  we  do  appreciate  your  being  here.  Thank 
you. 

Representative  Levin,  welcome  to  the  other  side,  and  we  are  de- 
lighted to  see  you. 

STATEMENT  OF  HON.  SANDER  M.  LEVIN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MICHIGAN 

Representative  Levin.  I  am  glad  you  let  me  in. 

Senator  Feinstein.  Well,  you  have  a  good  visa. 

Representative  Levin.  To  both  of  you,  such  distinguished  mem- 
bers of  this  body,  this  is  a  memorable  day  for  John  and  for  Julia, 
as  Senator  Riegle  mentioned,  also  a  distinguished  lawyer,  and  for 
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their  six  children  whom  I  have  had  the  good  fortune  of  knowing 
since  they  were  very  young. 

Don  Riegle  expressed  his  emotion,  and  I  very  much  share  it. 
There  is  a  long  record  here  in  the  CV-^ohn's  training,  John 
O'Meara's  work  in  the  community. 

But  I  think  the  main  credential  is  that  John  has  all  the  abilities 
to  be  a  judge.  It  is  not  trite,  it  is  true  in  this  case  to  say  that  John 
O'Meara  has  been  a  lawyer's  lawyer,  and  Senator  Riegle  and  I  feel 
so  strongly  about  this,  as  does  Senator  Levin,  because  we  are  con- 
vinced he  will  be  a  people's  judge. 

Maybe  the  best  test,  I  would  think,  of  whether  someone  belongs 
on  the  bench  is  the  reactions  of  one's  peers.  And  it  is  not  always 
that  there  is  such  a  strong  consensus  in  a  community,  especially 
since  John  O'Meara  has  been  in  a  field  that  is  one  with  some  con- 
troversy—labor law.  But  he,  as  a  person  representing  management, 
has  won  respect  on  all  sides. 

So  today  he  comes  forth  with  a  distinguished  record,  with  a  zest 
for  the  law,  and  very  importantly,  with  the  support  and  the  good 
wishes  of  all  who  have  worked  with  him  on  all  sides  of  issues. 

So  I  come  here  without  hesitation  to  you  and  your  colleagues  to 
say  that  no  one  who  comes  into  the  court  of  John  O'Meara,  if  you 
vote  to  confirm  him  and  the  Senate  does,  will  need  fear  that  they 
will  not  get  a  fair  shake.  That  is  surely  going  to  happen.  And  ev- 
erybody can  be  assured,  as  they  enter  his  courtroom,  that  they  will 
receive  a  true  analysis  of  the  merits.  With  black  robes  on  John 
Corbett  O'Meara,  justice  and  the  people  will  be  served.  And  it  is 
my  honor  today  to  sit  next  to  John  and  my  friend,  Don  Riegle,  who 
helped  bring  this  about,  as  well  as  the  sentiments,  I  think,  of  Sen- 
ator Levin,  to  say  this  is  going  to  be  good  for  everybody  in  the 
Eastern  District  of  Michigan.  And  I  wholeheartedly  support  the 
nomination  of  John  Corbett  O'Meara  to  be  a  Federal  judge. 

Senator  Feinstein.  Thank  you  very  much.  Representative  Levin. 
And,  Senator  Riegle,  thank  you  very  much. 

Mr.  O'Meara,  you  are  excused  for  the  moment.  Thank  you  so 
much. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  I  would  now  like  to  ask  Judge  Jones  to  come 
forward  with  Representatives  Schenk  and  Filner.  Since  the  judge 
is  my  nominee,  I  would  like  the  opportunity  to  make  an  opening 
statement  on  his  behalf,  and  I  am  very  pleased  to  present  to  my 
colleagues  on  this  committee  Judge  Napoleon  A.  Jones,  Jr.,  who 
has  been  nominated  by  the  President  for  the  Federal  District  Court 
in  the  Southern  District  of  California. 

I  might  say  that  in  bringing  forward  my  nominees,  I  have  a 
screening  committee  of  members  of  the  community  from  each  of  the 
districts  involved,  and  then  a  statewide  screening  committee.  Judge 
Jones'  name  came  to  the  top,  really  with  the  largest  number  of 
votes  of  members  of  that  screening  committee.  And  I  actually  had 
the  privilege  of  meeting  him  for  the  first  time  when  he  came  in  for 
his  interview  as  one  of  the  three  finalists  for  this  appointment. 

It  is  fair  to  say  that  he  exemplifies  in  his  career  a  life  of  public 
service.  In  addition  to  his  service  as  a  judge  of  the  municipal  court 
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from  1977  to  1982  and  the  Superior  Court  of  San  Diego  from  1982 
to  the  present,  he  has  devoted  an  enormous  amount  of  time  to  serv- 
ing his  community,  and  perhaps  this  is  due  in  part  to  the  fact  that 
he  began  his  career  as  a  social  worker. 

In  whatever  setting  he  has  served,  he  has  worked  on  behalf  of 
the  poor  and  the  powerless.  In  San  Diego,  he  worked  for  a  period 
for  the  County  Welfare  Department's  Child  Protection  and  Place- 
ment Service.  In  Modesto,  he  worked  as  a  staff  attorney  for  Califor- 
nia Rural  Legal  Assistance.  He  has  also  served  on  the  boards  of 
charitable  organizations  involved  in  addressing  the  problems  of  al- 
coholism, racial  integration,  and  juvenile  delinquency. 

Looking  at  the  breadth  of  his  activities,  I  am  impressed  with  his 
ability  to  view  the  criminal  justice  system  in  its  broadest  context 
and  to  utilize  all  the  tools  available,  from  the  family,  to  the  church, 
to  the  school,  to  service  organizations  and  community  service  orga- 
nizations, to  promote  public  safety. 

Furthermore,  Judge  Jones  is  personally  involved  as  a  volunteer 
when  he  is  not  pursuing  his  duties  as  a  judge.  He  earned  his  A.B. 
in  social  welfare  and  an  M.S.W.  from  San  Diego  State  University, 
and  his  J.D.  from  the  University  of  San  Diego.  While  in  college,  he 
was  also  on  the  varsity  wrestling  team.  I  do  not  know  quite  what 
that  does  for  this  job,  but  it  is  interesting.  [Laughter.] 

While  in  law  school,  he  was  singled  out  for  awards  for  his  aca- 
demic accomplishments  in  the  fields  of  juvenile  law  and  labor  law, 
and  he  had  a  Law  Review  scholarship.  He  began  his  legal  career 
in  1971.  He  is  firmly  grounded  in  his  community.  He  is  well  edu- 
cated, with  16  years  of  experience  as  a  trial  judge. 

Judge  Napoleon  Jones,  I  believe,  is  superbly  qualified  for  the  po- 
sition of  Federal  district  judge.  He  has  judicial  temperament,  he 
has  the  maturity,  the  common  sense,  the  judgment,  and  the  knowl- 
edge of  the  law  which  I  believe  can  make  him  a  very  distinguished 
Federal  judge.  So  I  was  very  pleased  to  nominate  him  to  the  Presi- 
dent of  the  United  States  for  this  post. 

Representative  Schenk,  why  don't  we  begin  with  you?  Welcome. 
Delighted  to  have  you  here. 

STATEMENT  OF  HON.  LYNN  SCHENK,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Representative  Schenk.  Thank  you  very  much.  Senator  Fein- 
stein.  I  am  deeply  privileged  and  personally  moved  by  this  moment, 
the  opportunity  to  introduce  Judge  Napoleon  Jones. 

Judge  Jones  and  I  have  known  each  other  for  26  years,  most  of 
our  lives.  We  met  in  law  school.  We  worked  together  in  law  school. 
After  law  school,  when  Judge  Jones  came  into  the  legal  community, 
he  and  I  battled  many  battles  together.  We  fought  discrimination 
together.  We  opened  some  doors  that  had  been  previously  closed  to- 
gether. 

I  have  had  the  opportunity  and  the  privilege  of  supporting  Judge 
Jones  in  his  judicial  career,  from  his  days  on  the  municipal  court 
to  this  great  moment,  and  I  appreciated  the  acceptance  by  your  of- 
fice of  my  recommendation  of  Judge  Jones.  He  is  truly  a  unique  in- 
dividual. And  I  can  speak  volumes  about  him,  but  I  have  been  told 
to  be  brief,  so  I  will  be. 
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Judge  Jones,  as  a  practicing  lawyer,  primarily  on  the  defense 
side  with  defenders,  with  the  California  Rural  Assistance  League, 
stood  up  for  those  who  had  no  one  to  stand  up  for  them.  He  was 
a  voice  for  those  who  had  no  other  voice.  He  was  a  lawyer's  lawyer 
and  over  the  past  16  years  is  a  judge's  judge. 

From  the  days  of  his  law  practice,  he  has  exhibited  the  highest 
commitment  to  the  rule  of  law,  yet  he  is,  as  he  has  always  been, 
a  man  of  deep  compassion  and  understanding.  He  maintains  the 
highest  concepts  of  personal  integrity,  and  he  upholds  the  prin- 
ciples of  justice  in  all  that  he  does. 

As  a  renowned,  truly  a  nationally  renowned  juvenile  court  judge, 
Judge  Jones  has  positively  affected  the  lives  of  thousands  of  young 
people  in  San  Diego.  He  has  been  and  continues  to  be  a  shining 
role  model  for  youngsters  of  all  color  and  all  ethnicity. 

I  am  personally  proud  to  have  Judge  Jones  and  his  wife,  Dr. 
Rosalyn  Baxter-Jones,  who  is  here  with  us,  as  personal  friends. 
The  Federal  judiciary  will  certainly  be  enhanced  and  elevated  by 
his  presence  among  them.  In  a  word,  we  are  lucky  that  he  wants 
this  job,  and  it  is  my  great  honor  to  introduce  Judge  Jones. 

Senator  Feinstein.  Thank  you  very  much.  I  appreciate  the  com- 
ments. 

Representative  Filner. 

STATEMENT  OF  HON.  BOB  FILNER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Representative  FiLNER.  Thank  you,  Senator.  Thank  you  for  hav- 
ing us  here,  and  thank  you  for  nominating  one  of  San  Diego's  shin- 
ing lights  and  allowing  representatives  from  San  Diego  to  take 
pride  in  this  day  with  you.  Certainly  we  are  pleased  that  the  Presi- 
dent has  accepted  those  suggestions  and  has  chosen  to  nominate 
him,  because  there  is  no  one  more  deserving  of  this  appointment. 

I  have  known  Judge  Jones  for  only  20  years,  so  I  am  a  little  bit 
junior  in  all  of  this.  The  Senator  has  reviewed  his  judicial  career. 
I  would  just  like  to  add  that  his  peers  have  also  recognized  his  ex- 
cellence: he  was  named  Municipal  Court  Judge  of  the  Year  in  1981 
by  the  San  Diego  Trial  Lawyers  Association,  and  Judge  of  the  Year 
by  the  California  Association  of  Black  Trial  Lawyers  in  1983. 

As  the  representative  of  the  area  in  which  Judge  Jones  spends 
a  lot  of  time  in  as  a  role  model  for  our  youth,  I  do  want  to  explain 
that  he  is  universally  sought  after  as  the  inspirational  speaker  for 
almost  any  event  that  involves  young  people.  He  tries  to  inspire 
them  to  stay  in  school,  inspire  them  to  higher  achievement,  inspire 
them  to  excellence.  This  is  a  man  who,  literally,  both  on  the  bench 
and  in  the  community,  has  affected  thousands  and  thousands  of 
lives  of  young  people  and  made  our  city  and  our  Nation  a  far  better 
place. 

So  for  his  professionahsm  and  dedication  and  tenacity,  both  on 
the  bench  and  in  the  commimity,  he  is  exactly  the  right  nominee 
for  the  Federal  bench.  We  are  proud  to  support  him.  We  are  proud 
to  introduce  him  to  the  Senate,  and  we  appreciate  the  opportunity 
that  you  have  given  us  to  laud  Napoleon  Jones. 

Senator  B'einstein.  Thank  you  very  much. 

Judge  Jones,  we  will  excuse  you  for  a  few  moments,  and,  again, 
do  not  go  far. 
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Thank  you  very  much,  Representatives  Schenk  and  Filner,  and 
I  see  that  Senator  Levin  of  Michigan  is  here.  Perhaps,  Senator,  you 
would  like  to  come  forward  now  and  make  your  comments.  I  know 
this  is  a  busy  time. 

Mr.  O'Meara,  would  you  just  come  back  and  sit  with  the  Senator 
while  he  makes  his  comments,  please?  Thank  you  very  much.  Wel- 
come. 

STATEMENT  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  MICHIGAN 

Senator  Levin.  Thank  you,  Senator  Feinstein.  Thank  you  for  ac- 
cepting me  out  of  order  this  way.  I  really  had  looked  forward  not 
just  to  being  here  with  John  Corbett  O'Meara,  and  Julia,  his  wife, 
but  also  with  Don  Riegle  and  my  brother,  Sandy,  to  do  this  all  to- 
gether. But  the  subway  would  not  permit  that. 

I  will  be  very  brief  because  I  know  you  have  heard  some  great 
things  about  John  already,  because  I  Imow  who  it  was  who  intro- 
duced him  to  you.  I  can  only  say  from  my  own  personal  perspective 
that  John  O'Meara  has  the  respect  of  the  entire  community  of 
Michigan  because  of  his  extraordinary  community  service  and  his 
legal  service  over  decades. 

There  are  not  many  lawyers  that  I  know  of  that  would  be  more 
accepted  by  the  breadth  of  the  entire  Eastern  District  and  the  en- 
tire Michigan  community  than  John  O'Meara.  His  activity  and 
legal  work  and  community  work,  his  teaching  work,  his  advice  to 
mayors  and  members  of  government,  his  general  involvement  in  a 
whole  range  of  community  activities  has  given  him  an  extraor- 
dinary breadth  of  support  in  the  community.  He  commands  that  re- 
spect because  of  his  fairness,  his  objectivity,  his  involvement,  his 
commitment.  He  will  bring  the  exact  right  kind  of  demeanor  to  the 
Eastern  District  which  is  an  openmindedness,  a  fairness  that  is  in- 
herent in  his  entire  way  of  life,  his  being,  his  personality,  and  I  can 
recommend  him  to  you  totally  and  hope  that  he  will  be  promptly 
confirmed,  as  his  whole  life  makes  it  deserving  that  he  be  promptly 
confirmed. 

Senator  FEINSTEIN.  Well,  thank  you  very  much.  Senator.  I  think 
after  all  the  accolades  he  has  received,  his  wife  is  going  to  have  a 
hard  time  living  with  him.  But  thank  you  very,  very  much. 

Senator  LEVIN.  Thank  you. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  May  I  ask  Judge  Robert  Timlin  to  come  for- 
ward, please?  I  should  say  Justice  Robert  Timlin. 

Hello,  Justice  Timlin.  Since  you  are  my  nominee  as  well  for  the 
Central  District  of  California,  I  would  like  to  make  some  introduc- 
tory remarks  on  your  behalf,  if  I  may. 

Judge  Timlin  has  extensive  judicial  experience.  He  served  on  the 
municipal  court  from  1976  to  1980,  on  the  superior  court  from  1980 
to  1990,  and  the  California  Court  of  Appeals  1990  to  the  present 
in  the  State  of  California.  He  has  also  been  a  U.S.  magistrate  from 
1971  to  1975,  a  city  attorney  from  1967  to  1970,  and  an  assistant 
U.S.  attorney  from  1964  to  1966,  as  well  as  being  involved  as  a  pri- 
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vate  attorney  in  both  criminal  and  civil  litigation,  beginning  his 
practice  in  1959. 

If  that  were  not  enough,  I  might  tell  you  that  he  has  been  ap- 
pointed to  his  judgeships  by  both  Democratic  and  Republican  Gov- 
ernors in  the  State  of  California,  and  that  is  perhaps  a  world  of  de- 
clining firsts  around  here.  So  he  is  a  very  special  man. 

I  might  just  say  that  his  candidacy  for  this  position  brought  with 
it  a  wellspring  of  conrniimity  and  public  support,  whether  from  the 
district  attorney  of  the  county,  the  chief  of  police,  the  community 
groups,  the  civic  organizations.  Frankly  in  no  other  appointment  I 
have  made  has  this  wellspring  of  support  been  as  broad  and  as 
wide  as  it  has  for  Justice  Timlin. 

I  find  the  diversity  of  his  experience  on  the  bench  to  be  remark- 
able for  a  Federal  judge.  He  has  developed  expertise  in  Federal  reg- 
ulation of  railroads  and  airlines,  municipal  law,  issues  involving 
environmental  preservation,  zoning,  real  estate,  as  well  as  work  in 
the  whole  area  of  criminal  law,  which,  as  we  know,  is  an  increasing 
portion  of  the  Federal  bench. 

As  Justice  Timlin  put  it  in  his  letter  to  me: 

During  my  entire  law  practice,  I  engaged  in  litigation  from  the  prosecution  of 
major  felony  white-collar  crimes  to  city  animal  lease-law  violations. 

Among  his  colleagues  and  peers,  there  are  these  numerous  com- 
ments regarding  impartiality,  intellect,  judicial  demeanor,  fair- 
mindedness,  and  courteousness.  He  is  clearly  a  man  who  has  met 
and  mastered  the  challenges  of  the  job  of  being  a  judge. 

He  has  an  educational  background  that  equips  him.  He  grad- 
uated cum  laude  from  (Georgetown  University  and  proceeded  to 
earn  both  a  J.D.  and  an  LL.M.  from  (Georgetown's  Law  School. 

It  was  my  pleasure,  as  I  said,  to  recommend  him  to  President 
Clinton  for  this  position,  and  I  think  it  is  also  pertinent  to  consider 
that  he  is  the  first  resident  of  Riverside  County  in  California  to  be 
nominated  for  a  Federal  judgeship  in  at  least  two  decades.  If  con- 
firmed, he  will  serve  on  the  Federal  District  Court  in  Los  Angeles 
for  several  years,  and  then  move  to  a  new  division  of  the  district 
court,  serving  the  Riverside-San  Bernardino  area.  Creation  of  this 
division  was  authorized  by  Congress  in  1992. 

The  Inland  Empire,  which  is  one  of  the  largest  growing  areas  of 
the  largest  State  in  the  Union  has  long  sought  representation  in 
the  Federal  bench,  and  with  Judge  Timlin's  appointment  and, 
hopefully,  confirmation,  that  will  be  the  case  and  he  will  become 
the  senior  judge  of  the  district  serving  that  area  where  this  new 
court  is  established. 

So  based  on  my  personal  evaluation  of  Judge  Timlin,  that  of  my 
special  screening  committee,  I  am  very  proud  to  submit  his  nomi- 
nation both  to  the  President  and  now  with  the  President's  support 
to  this  committee. 

I  thank  you.  Judge  Timlin,  and  excuse  you  for  the  moment. 

I  see  just  in  time  Senator  Moynihan  has  arrived  to  come  forward 
with  his  nominee,  who  is  Mr.  Barrington  D.  Parker,  Jr. 

Senator  Moynihan,  I  know  you  are  very  busy  with  the  health 
care  debate,  and  I  in  particular  take  great  pleasure  and  note  of 
your  taking  the  time  to  be  here  on  behalf  of  your  nominee.  Please 
feel  welcome. 
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STATEMENT  OF  HON.  DANIEL  PATRICK  MOYNIHAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  YORK 

Senator  Moynihan.  You  are  most  generous,  Madam  Chair,  and 
I  apologize 

Senator  Feinstein.  May  I  also  ask — excuse  me,  Senator?  Con- 
gressman Peter  Hoagland,  a  Member  of  Congress  from  the  Second 
District  of  Nebraska  is  also  here  on  behalf  of  this  candidacy.  Per- 
haps you  would  join  Senator  Moynihan.  We  are  delighted  to  have 
you,  Representative. 

Senator  I  am  sorry.  Please  proceed. 

Senator  Moynihan.  I  apologize  that  the  debate  on  health  care 
went  on  longer,  as  debates  will  do,  as  litigants  will  do,  as  you  will 
find  out  or  probably  have  had  occasion  to  have  that  happen. 

I  have  the  honor  to  introduce  Harrington  Parker,  Jr.,  to  this  hon- 
orable committee.  Mr.  Parker  is  a  graduate  of  Yale  College  and  of 
the  Yale  Law  School.  He  clerked  with  the  most  distinguished  Chief 
Justice  Aubrey  Robinson  here  in  the  Washington  circuit.  Later,  in 
the  path  to  eminence  in  the  New  York  bar,  he  joined  Sullivan  & 
Cromwell — what  else? — and  then  was  with  Parker,  Auspitz,  and 
since  1987  has  been  a  partner  at  Morrison  &  Foerster,  a  most  dis- 
tinguished firm  in  New  York. 

He  comes  to  us  highly  recommended  by  the  bipartisan  judicial 
selection  committee  we  have  established  these  last  18  years  in  New 
York.  Not  one  of  its  nominations  has  ever  been  rejected  by  this 
committee.  Madam  Chair,  and  the  most  recent  one  is  Mr.  Parker, 
and  I  commend  him  to  you  with  the  utmost  confidence  that  he  will 
be  a  credit  to  the  court  and  to  his  profession. 

[The  prepared  statement  of  Senator  Moynihan  follows:] 

Prepared  Statement  of  Senator  Moynihan 

Madam  Chairman,  I  am  honored  today  to  present  to  this  Committee  Mr.  Har- 
rington Daniels  Parker,  Jr.,  whom  the  President  has  nominated  for  appointment  to 
the  United  States  District  Court,  Southern  District  of  New  York.  I  would  also  like 
to  recognize  Mr.  Parker's  mother  Marjorie,  his  wife  Toni,  his  three  daughters,  Chris- 
tine, Kathleen,  and  Jennifer,  and  his  brother  Jason  and  his  wife  Diana. 

Mr.  Parker  earned  both  his  undergraduate  and  law  degrees  from  Yale  University. 
After  graduating  in  1969,  Harrington  Daniels  Parker  began  what  has  become  a  very 
distinguished  career  in  law.  Mr.  Parker  began  his  legal  career  working  for  Judge 
Aubrey  E.  Robinson,  Jr.,  of  the  United  States  District  Court  for  the  District  of  Co- 
lumbia. 

After  his  clerkship  with  Judge  Robinson,  Mr.  Parker  spent  7  years  with  the  pres- 
tigious law  firm  of  Sullivan  &  Cromwell  in  New  York  City.  Mr.  Parker  then  founded 
his  own  firm,  Parker,  Auspitz,  Neeseman  &  Delehanty.  After  10  years,  Harrington 
Parker  merged  his  firm  with  Morrison  &  Foerster  as  a  partner. 

Throughout  his  extensive  legal  career,  Mr.  Parker  has  specialized  in  general  com- 
mercial litigation.  Harrington  Parker  also  has  an  impressive  background  in  anti- 
trust litigation,  and  products  liability. 

Mr.  Parker  has  used  his  expertise  and  knowledge  of  the  law  to  benefit  the  com- 
munity as  well.  Early  in  his  career,  Harrington  Parker  served  as  a  summer  intern 
for  the  NAACP  Legal  Defense  Fund  in  New  York  and  has  continued  his  active  work 
with  the  NAACP  as  a  current  Vice-Chair  of  the  Legal  Defense  Fund. 

Harrington  Daniels  Parker  deserves  this  Committee's  consideration  and  support. 
He  will  surely  prove  to  be  an  excellent  Judge,  following  in  his  father's  footsteps. 

Senator  Feinstein.  Thank  you  very  much,  Senator  Moynihan. 
Representative  Hoagland,  we  would  be  happy  to  hear  from  you. 
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STATEMENT  OF  HON.  PETER  HOAGLAND,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEBRASKA 

Representative  HOAGLAND.  Thank  you,  Madam  Chairperson.  Let 
me  say  that  I  think  this  is  as  exciting  a  moment  for  our  family  as 
it  is  for  Danny  Parker's  family  to  be  here  and  participate  in  these 
proceedings.  I  want  to  congratulate  Senator  Moynihan  on  having 
made  an  extraordinarily  excellent  selection  in  my  view.  I  know  it 
is  thrilling  also  for  Danny's  wife  and  children  who  are  here  and  for 
his  mother  and  for  his  other  friends. 

As  I  look  in  the  audience,  I  wonder  if  the  U.S.  District  Court  for 
the  District  of  Columbia  is  actually  hearing  cases  today,  because 
we  have  the  chief  judge  here  and  we  have  Judge  Bryant  here  show- 
ing their  support  for  this  extraordinary  nominee. 

Danny  and  I  have  known  each  other  since  we  were  1  year  apart 
at  Yale  Law  School,  in  the  late  1960's.  Our  families  have  vaca- 
tioned together.  Since  graduation  from  law  school,  he  has  had  a 
very  fine  record  of  leadership  and  competence  in  the  private  prac- 
tice arena. 

He  is  a  man  of  active  and  probing  intelligence.  He  approaches 
problems  with  complete  intellectual  integrity.  And  he  is  aJso  one  of 
the  kindest  and  most  thoughtful  people  that  I  have  known  in  my 
adult  lifetime.  And  I  think  we  are  very  lucky.  Senator  Moynihan, 
to  have  someone  of  his  caliber  volunteering  for  public  service  these 
days. 

Senator  Moynihan.  These  days. 

Mr.  HOAGLAND.  Thank  you. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Hoagland.  Thank 
you  very  much,  Senator  Moynihan. 

Senator  Moynihan.  Thank  you. 

Senator  Feinstein.  And  if  the  nominee  will  excuse  himself,  we 
will  now  go  right  down  the  list  and  bring  forward  the  nominees. 
Before  I  do,  I  would  like  to  note  that,  without  objection,  a  state- 
ment by  Senator  Boxer  in  support  of  Justice  Timlin  and  Judge 
Jones  will  be  included  in  the  record. 

[The  prepared  statement  of  Senator  Boxer  follows:] 

Prepared  Statement  of  Senator  Boxer 

Mr.  Chairman  and  members  of  the  committee,  it  is  with  enthusiasm  that  I  urge 
your  favorable  action  on  the  nomination  of  Judge  Robert  J.  Timlin  to  the  U.S.  Dis- 
trict Court  for  the  Central  District  of  California.  I  commend  my  friend  and  col- 
league, Senator  Feinstein,  for  recommending  his  appointment  to  the  President. 

Judge  Timhn  has  had  a  distinguished  legal  career  in  California.  After  receiving 
his  law  degree  from  Georgetown  University,  he  worked  for  three  years  in  Washing- 
ton, D.C.  In  1964,  he  moved  to  Los  Angeles  and  became  Assistant  U.S.  Attorney  for 
the  Central  and  Southern  Districts  of  California.  He  went  on  to  work  in  private 
practice  and  as  the  City  Attorney  for  the  City  of  Corona,  CaUfomia. 

In  1976,  he  became  a  Riverside  County  Municipal  Covirt  Judge,  and  later  went 
on  to  serve  on  the  Riverside  County  Superior  Court  bench.  He  was  elected  Presiding 
Judge  in  1984,  and  served  in  that  capacity  until  1986.  In  1985,  he  was  selected  as 
the  Trial  Judge  of  the  Year  for  Riverside  County  by  the  Inland  California  Trial  Law- 
yers Association. 

Judge  Timlin  is  well  respected  by  every  segment  of  the  community.  In  addition 
to  his  duties  on  the  bench,  he  has  taught  several  courses  and  served  on  nvmierous 
committees  within  the  judiciary.  Over  the  years,  he  has  also  been  deeply  involved 
in  countless  community  organizations  and  activities. 

I  am  pleased  to  join  Senator  Feinstein  in  supporting  Judge  Timlin's  nomination. 
His  many  years  of  experience  on  the  bench,  his  work  within  the  judiciary  and  deep 
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commitment  to  the  community  qualify  him  to  serve  with  distinction  on  the  federal 
bench.  I  urge  the  members  of  this  committee  to  give  him  your  full  support. 
Thank  you. 

Senator  Feinstein.  May  I  ask  Mr.  Michael  D.  Hawkins  please  to 
come  forward. 

Mr.  Hawkins,  if  you  would  like  to  introduce  your  family,  if  family 
are  here,  I  would  certainly  very  much  like  to  meet  them. 

Mr.  Hawkins.  Well,  thank  you  very  much,  Madam  Chair.  First 
of  all,  I  brought  one  of  your  constituents  for  moral  support  to  this 
hearing.  This  is  my  brother,  Barry,  who  lives  in  Reading,  CA. 

Senator  Feinstein.  Oh,  wonderful. 

Mr.  Hawkins.  Also  part  of  the  Inland  Empire.  My  wife,  Phyllis, 
and  our  sons,  Aaron  and  Adam,  could  not  be  here  today  because 
of  other  commitments. 

I  do  not  know  if  he  is  here  or  not,  but  my  good  friend,  Bob 
McConnell,  I  had  asked  if  he  would  be  here.  If  Bob  is  here,  would 
you  wave  your  hand? 

That  is  the  family  and  friends  that  are  here.  Thank  you  very 
much. 

Senator  Feinstein.  Thank  you.  Would  you  please  stand  and 
raise  your  right  hand?  Do  you  swear  that  the  testimony  you  shall 
give  in  this  proceeding  will  be  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  so  help  you  God? 

Mr.  Hawkins.  I  do. 

questioning  by  senator  feinstein 

Senator  Feinstein.  Thank  you  very  much. 

Mr.  Hawkins,  as  you  know.  Congress  passed  the  Civil  Justice  Re- 
form Act  in  1990.  The  goal  of  this  legislation  is  to  streamline  the 
judicial  process,  to  make  it  more  accessible,  affordable,  and  fair. 

Do  you  feel  that  judges  have  a  role  to  play  in  controlling  the  pace 
and  conduct  of  litigation?  And  if  so,  what  specific  steps  might  you 
take  to  control  your  docket? 

TESTIMONY  OF  MICHAEL  D.  HAWKINS,  PHOENIX,  AZ,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  NINTH  CIRCUIT 

Mr.  Hawkins.  Senator,  the  answer  to  your  question  is  yes. 
Judges  do  have  a  role  in  that  regard,  and  although  the  role  of  a 
circuit  judge  may  be  somewhat  different,  the  role,  I  take  it,  was  de- 
signed primarily  for  the  purpose  of  conduct  of  matters  in  the  dis- 
trict court.  Circuit  judges  do  sometimes  sit  as  settlement  judges. 
Judge  Rymer,  for  example,  from  the  ninth  circuit  has  sat  very  ef- 
fectively as  a  settlement  judge  in  cases  arising  out  of  the  District 
of  Arizona. 

Judges  do  have  a  role  to  play.  It  is  a  very  important  role.  And 
if  they  can  intervene  early  at  a  stage  in  the  proceeding,  I  can  tell 
you  from  my  experience  as  someone  who  practices  in  Federal  court 
every  day,  every  working  day,  that  that  can  be  very  effective  and 
it  can  save  time,  money,  and  much  mental  wear  and  tear  on  the 
parties,  including  the  court  itself. 

Senator  Feinstein.  Do  you  have  any  thoughts  on  how  you  would 
organize  your  docket? 

Mr.  Hawkins.  Well,  first  of  all,  to  hire  three  of  the  best  law 
clerks  that  I  know  how,  two  secretaries  which  I  believe  I  am  enti- 
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tied  to  because  of  the  nature  of  the  docket  in  our  region  of  the 
country.  At  least  one  of  those  secretaries  will  be  Spanish-speaking, 
have  Spanish  as  either  a  first  or  second  language.  And  I  am  ac- 
tively involved,  should  I  be  fortunate  enough  to  be  confirmed  by  the 
Senate,  in  the  recruitment  of  such  a  person.  And  to  make  use  of 
computers  which  I  have  relied  upon  heavily  in  my  law  practice  and 
which  is  where  the  world  is  going  in  terms  of  the  gathering,  stor- 
age, retention,  and  retrieval  of  information.  And  otherwise  to  work 
hard  and  concentrate  on  every  case  in  front  of  me  and  be  just  as 
fair  as  I  can. 

Senator  Feinstein.  Thank  you  very  much. 

If  you  are  confirmed  as  an  appellate  judge,  at  some  point  you 
may  be  faced  with  applying  a  Supreme  Court  precedent  with  which 
you  do  not  personally  agree.  Would  you  consider  yourself  bound  by 
such  a  precedent? 

Mr.  Hawkins.  Yes,  Senator,  I  would. 

Senator  FEINSTEIN.  Thank  you. 

Of  course,  you  will  also  be  faced  with  cases  involving  issues  on 
which  the  Supreme  Court  has  not  ruled.  In  many  of  those  cases, 
you  will  have  decisions  from  the  ninth  circuit  on  which  to  reply. 
Under  what  circumstances,  if  any,  do  you  believe  an  appellate 
judge  should  overturn  precedent  within  his  or  her  own  circuit? 

Mr.  Hawkins.  Senator,  my  understanding  is  that  is  a  very  lim- 
ited circumstance,  and  that  would  be  where  a  panel  of  three  judges 
of  the  ninth  circuit  reached  a  particular  decision  and  the  parties 
requested  an  en  banc  hearing  before  a  larger  group  of  judges.  In 
many  circuits,  that  is  the  entire  number  of  judges.  In  the  ninth  cir- 
cuit, because  of  its  size,  it  is  11  judges  drawn  at  random.  And  if 
you  are  drawn  as  one  of  those  judges,  then  you  would  have  the  op- 
portunity to  look  at  that  case,  consider  other  precedent  from  earlier 
decisions  of  other  panels,  and  then  reach  a  decision  as  a  member 
of  that  en  banc  panel.  But  other  than  that,  my  understanding 
would  be  that  the  respect  for  the  rule  of  stare  decisis  would  have 
you  upholding  decisions  of  other  panels  absent  what  I  have  just  de- 
scribed. 

Senator  Feinstein.  Thank  you. 

In  evaluating  candidates  for  the  bench,  this  committee  tradition- 
ally has  looked  not  only  at  nominees'  credentials  and  professional 
backgrounds,  but  also  at  their  temperament.  Given  your  back- 
ground and  prior  experience,  please  speak  about  the  role  and  sig- 
nificance of  judicial  temperament  and  indicate  what  elements  of 
this  temperament  you  would  consider  most  important. 

Mr.  Hawkins.  Senator,  having  practiced  extensively  in  front  of 
district  courts  in  Arizona,  and,  indeed,  throughout  the  West,  and 
having  appeared  25  or  30  times  in  front  of  the  ninth  circuit,  and 
having  appeared  in  front  of  scores  of  Federal  judges,  I  can  tell  you 
that  it  is  critically  important  that  a  judge  pay  attention  to  the  case 
that  is  before  him  or  her,  that  they  give  their  utmost  attention, 
that  they  treat  that  as  the  most  serious  case  on  their  docket.  You 
must  be  attentive  to  what  is  being  said  in  the  courtroom,  ^vhoever 
it  is  that  happens  to  be  making  the  presentation,  whether  it  is  an 
unrepresented  person,  a  person  with  the  best  counsel  in  the  world, 
or  a  person  with  the  youngest  and  newest  counsel  in  the  world. 
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I  thought  the  best  judges  I  appeared  in  front  of  were  judges  that 
made  an  effort  to  bring  out  the  best  in  the  lawyers  so  at  the  end 
of  the  proceeding  everyone  had  the  real  feeling  that  they  had  con- 
tributed and  had  been  treated  fairly,  and  that  is  what  I  would  try 
to  do  as  a  judge. 

Senator  Feinstein.  Thank  you. 

As  you  know,  there  has  been  much  debate  about  whether,  when 
interpreting  a  statute,  courts  should  look  only  at  the  language  of 
the  law  or  should  also  look  at  the  intent  of  Congress  as  reflected 
in  the  legislative  history.  In  your  view,  how  much  weight,  if  any, 
should  courts  give  to  legislative  history? 

Mr.  Hawkins.  Senator,  I  think  legislative  history  is  important.  It 
should  be  read.  It  should  be  considered.  It  should  not  be  used,  I  do 
not  think,  to  overrule  the  plain  meaning  of  a  statute  that  Congress 
has  enacted.  But  it  is  an  important  source  of  information  to  learn 
the  intent  and  the  background  and  the  reasons  for  a  particular 
piece  of  legislation.  And  it  should  be  given  careful  consideration  by 
a  judge  whose  job  it  is  to  review  a  statute  and  decide  how  to  apply 
it. 

Senator  Feinstein.  Thank  you  very  much.  That  completes  my 
questions,  and  I  thank  you. 

Mr.  Hawkins.  Thank  you.  Appreciate  it. 

Senator  Feinstein.  You  are  excused.  Thank  you. 

May  I  ask,  please,  Judge  Jones  to  come  forward?  Perhaps  we  will 
swear  you  in  first.  Judge  Jones,  do  you  swear  that  the  testimony 
you  shall  give  in  this  proceeding  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God? 

Judge  Jones.  I  do. 

questioning  by  senator  feinstein 

Senator  Feinstein.  Thank  you.  Please  be  seated. 

Judge  Jones,  what  would  you  do  if  faced  with  a  ninth  circuit 
precedent  that  controlled  a  matter  before  you  but  with  which  you 
personally  disagreed? 

TESTIMONY  OF  NAPOLEON  A.  JONES,  POWAY,  CA  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA 

Judge  Jones.  I  would  follow  the  precedent. 

Senator  Feinstein.  Thank  you.  That  is  short  and  to  the  point. 

You  have  had  a  variety  of  experiences  during  your  legal  career. 
After  graduating  from  law  school,  you  worked  as  a  staff  attorney, 
as  I  pointed  out  earlier,  with  California  Rural  Legal  Assistance  and 
for  Defenders,  Inc.  You  formed  you  own  firm  in  1975,  and  then  you 
served  on  the  municipal  court  bench  for  5  years.  Since  then,  you 
have  been  a  superior  court  judge. 

How  do  you  believe  these  experiences  have  prepared  you  tq  be 
a  district  court  judge?  And  why  do  you  want  to  make  the  transition 
to  the  Federal  bench? 

Judge  Jones.  I  believe  the  Federal  bench  to  be  a  bench  of  last 
resort  and  really  a  bastion  for  the  protection  of  constitutional 
rights  of  individuals.  I  would  consider  it  to  be  an  ultimate  honor 
to  be  a  part  of  that  bench. 
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I  believe  that  my  experiences,  both  in  practice  and  on  the  bench, 
have  impressed  me  with  the  importance  of  human  beings.  I  think 
that  people  deserve  respect,  dignity.  I  believe  that  they  have  an  ab- 
solute right  to  be  heard  in  court,  to  have  their  day  in  court.  I  be- 
lieve that  all  cases  when  an  individual  comes  before  you  are  very 
important,  that  there  is  no  such  thing  as  a  small  case,  whether  it 
involves  $5  or  $5  million.  The  only  thing  that  becomes  small  are 
attorneys  and  judges  that  believe  they  are  small. 

Senator  Feinstein.  Thank  you.  And  the  reason  why  you  would 
like  to  move  to  the  Federal  bench? 

Judge  Jones.  Again,  because  of  the  importance  of  the  subject 
matter.  I  think  that  it  is  a  court  of  last  resort.  It  is  a  court  that 
deals  with  some  very  real  human  issues.  And  I  believe  that  my  life 
experiences  would  enable  me  to  be  a  productive  part  of  that  bench. 

Senator  FEINSTEIN.  Thank  you  very  much. 

My  staff  notifies  me  that  I  have  neglected  to  give  you  an  oppor- 
tunity to  introduce  your  family. 

Judge  Jones.  Thank  you. 

Senator  Feinstein.  I  would  like  very  much  to  meet  them  if  you 
would  care  to  do  so. 

Judge  Jones.  My  wife,  Rosalyn.  There  are  three  people  that  are 
with  me  in  spirit,  and  certainly  my  biggest  supporters,  but  because 
of  health  concerns,  they  were  afraid  to  make  the  trip:  my  mother, 
Lily,  who  is  80  years  of  age;  my  father.  Napoleon,  Sr.,  who  is  82 
years  of  age;  and,  of  course,  my  daughter,  who  is  going  into  her 
junior  year. 

Senator  Feinstein.  Thank  you  very  much. 

Having  cameras  in  the  courtroom  requires  a  balance  between  the 
value  of  a  free  press  and  the  interest  in  having  justice  rendered 
fairly  without  distortion  resulting  from  press  intrusion.  The  Cali- 
fornia State  court  system  permits  cameras  in  court.  Do  you  believe 
that  cameras  should  be  permitted  in  Federal  courtrooms? 

Judge  Jones.  I  believe  that  within  the  California  State  system 
we  have  found  that  they  can  be  very  productive.  I  think  that  there 
is  a  balance  between  the  people's  right  to  know  and  the  fairness 
of  the  proceedings  that  are  happening  in  the  courtroom.  So  to  me, 
it  is  an  ongoing  balancing  process.  And  it  depends  on  the  facts  of 
the  particular  circumstance  as  to  whether  or  not  I  believe  that  the 
cameras  would  be  counterproductive.  But,  clearly,  the  California 
experience  would  seem  to  tell  me  that  they  can  be  very  beneficial. 

Senator  Feinstein.  As  a  judge,  would  you  allow  cameras  in  your 
courtroom?  And  if  so,  what  limits  would  you  place  on  the  recording 
of  court  proceedings? 

Judge  Jones.  I  have  allowed  cameras  in  my  courtroom.  I  think 
that,  again,  depending  on  the  facts  of  the  particular  case.  For  ex- 
ample, in  some  cases — and  these  are  things  that  you  would  discuss 
with  the  parties.  You  sit  down  and  see  whether  or  not,  for  example, 
the  camera  would  intimidate  a  witness.  If,  in  fact,  the  proceedings 
would  be  distorted  in  any  way  so  that  justice  would  be  jeopardized, 
it  seems  to  me  that  the  balance  weighs  against  the  existence  of 
cameras  in  the  courtroom.  But  on  a  case-by-case  basis,  certainly, 
it  is  something  that  you  would  discuss  with  the  parties. 

Senator  Feinstein.  Thank  you  very  much. 
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Your  questionnaire  indicates  that  in  1984  and  again  in  1992,  you 
were  the  chairperson  of  the  San  Diego  County  Commission  on  Chil- 
dren and  Youth.  What  was  the  purpose  of  the  commission,  and  did 
the  commission  make  any  findings  or  recommendations? 

Judge  Jones.  The  commission  was  a  composite  of  really  all  of  the 
agencies  that  dealt  with  children,  youth,  and  family  issues  in  San 
Diego  County.  The  commission  would  make  recommendations  to 
the  governing  body — that  is,  the  board  of  supervisors — with  ref- 
erence to  particular  statutes  or  activities  that  might  be  beneficial 
to  the  children  and/or  the  families. 

Senator  Feinstein.  Thank  you  very  much.  That  completes  my 
questions. 

Judge  Jones.  Thank  you.  Senator. 

Senator  Feinstein.  Thank  you  for  being  here.  Appreciate  it. 

Mr.  O'Meara,  if  you  would  come  forward,  please?  Perhaps  you 
would  introduce  this  wonderful  woman  who  can  become  head  of  a 
bar  association  and  have  six  children  at  the  same  time. 

Mr.  O'Meara.  Between  us  we  have  six  children. 

Senator  Feinstein.  I  did  not  mean  to  reduce  your  role.  [Laugh- 
ter.] 

Mr.  O'Meara.  My  wife,  Julia  Donovan  Darlow.  I  also  have  with 
me  my  nephew,  Ted  Sumnar,  who  is  seated  behind  my  wife. 

Senator  Feinstein.  Thank  you  very  much. 

Do  you  swear  that  the  testimony  you  will  give  is  the  whole  truth, 
nothing  but  the  truth,  so  help  you  God? 

Mr.  O'Meara.  I  do. 

Senator  Feinstein.  Thank  you  very  much. 

Mr.  O'Meara.  I  guess,  if  I  might.  Madam  Chairwoman,  while 
they  are  not  present  here,  I  would  also  like  to  mention  the  six  chil- 
dren: Meghan  Appel  O'Meara,  John  R.  O'Meara  II,  who  we  call  I 
Sean,  who  both  work  in  the  Detroit  area;  Corbett  Edge  O'Meara, 
who  is  in  law  school;  Patrick  Fitzpatrick  O'Meara,  who  is  getting 
his  master's  in  business  administration;  Gillian  Darlow,  who  is  in 
your  city  of  San  Francisco  working  for  an  international  exchange 
operation;  and  Tighe  Roberts  O'Meara,  my  youngest,  who  is  a  po- 
liceman in  Hillsdale  County. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  Thank  you  very  much.  A  wonderful  family. 

Mr.  O'Meara,  much  of  your  experience  has  been  in  the  employ- 
ment law  area.  In  fact,  since  1985,  you  have  been  the  head  of  the 
employment  law  group  of  the  firm.  However,  if  confirmed,  you  will 
face  a  docket  that  includes  a  heavy  criminal  caseload. 

What  steps  do  you  plan  to  take  to  familiarize  yourself  with  those 
areas  of  the  law  in  which  you  may  lack  experience? 

TESTIMONY  OF  JOHN  CORBETT  O'MEARA,  GROSSE  POINTE, 
MI,  TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  EASTERN  DIS- 
TRICT OF  MICHIGAN 

Mr.  O'Meara.  Well,  those  would  be  principally  in  the  criminal 
law  area.  While  I  had  some  limited  experience  early  on  in  my  ca- 
reer in  that  area,  I  have  had  almost  none  in  the  last  25  years  or 
so.  I  have  already.  Madam  Chairwoman,  sat  in  with  two  Federal 
judges  who  are  sitting  judges  through  some  parts  of  criminal  pro- 
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ceedings.  I  intend  to  stay  very  close  to  people  who  have  had  this 
experience.  I  have  been  to  judges'  school  in  Denver  where  I  got 
some  familiarity  with  the  sentencing  guidelines.  I  am  very  much 
aware  of  the  fact  that  this  is  a  void,  or  almost  a  void,  which  needs 
filling,  and  I  am  going  to  work  very  hard  to  fill  it. 

Senator  Feinstein.  Thank  you  very  much. 

In  August  1990,  the  Judiciary  Committee  passed  a  resolution  or 
expressed  the  sense  of  the  committee  that  it  was  inappropriate  for 
judicial  nominees  to  be  members  of  clubs  where  business  was  con- 
ducted if  those  clubs  invidiously  discriminate  on  the  basis  of  race, 
sex,  or  religion  in  their  membership  policies. 

In  your  committee  questionnaire,  you  stated  you  belong  to  the 
Grosse  Pointe  Club.  It  is  my  understanding  that  the  club  currently 
has  no  African-American  members.  Does  the  country  club  discrimi- 
nate on  the  basis  of  race,  sex,  or  religion? 

Mr.  O'Meara.  No,  it  does  not.  Madam  Chairwoman.  It  is  not  a 
country  club.  It  is  a  very  small  community-based  club  that  has  a 
couple  tennis  courts,  a  very  small  swimming  pool,  and  a  marina. 
It  is  a  fully  integrated  club  except  for  the  fact  that  it  has,  as  you 
noted,  no  African-American  members.  I  have  attempted  to  get  two 
of  my  partners  who  are  African-Americans  who  live  in  Grosse 
Pointe  to  let  me  propose  them  for  membership,  and  neither  of  them 
was  interested.  I  am  assured,  however,  by  the  leadership  of  the 
club,  both  past  and  present — and  I  guess  the  Judiciary  Committee 
actually  has  a  copy  of  the  bylaws  of  the  club — that  it  does  not  dis- 
criminate, that  it  would  welcome  applications  or  proposals  of  Afri- 
can-American members.  And  I  am  confident  that  that  is  true. 

Senator  Feinstein.  Have  applications  been  made? 

Mr.  O'Meara.  No  applications  have  been  made  in  the  past,  and 
none  have  been  rejected.  It  is,  by  the  way,  not  a  club  where  busi- 
ness is  done.  It  is  a  social  club. 

Senator  Feinstein.  Thank  you. 

What  is  your  view  of  the  Judiciary  Committee's  resolution? 

Mr.  O'Meara.  I  am  very  much  in  agreement  with  it. 

Senator  Feinstein.  Thank  you. 

District  court  judges  sometimes  are  faced  with  applying  a  deci- 
sion of  the  court  of  appeals  with  which  they  disagree.  If  confirmed 
as  a  district  court  judge,  would  you  have  any  difficulty  applying  or 
enforcing  precedents  established  by  the  sixth  circuit,  even  in  those 
cases  in  which  you  disagree  with  them? 

Mr.  O'Meara.  None  whatsoever. 

Senator  Feinstein.  Thank  you. 

Mr.  O'Meara,  your  questionnaire  indicates  that  for  many  years 
you  supervised  your  firm's  participation  in  the  pro  bono  publico 
program  of  the  U.S.  District  Court  for  the  Eastern  District  of 
Michigan.  In  your  view,  how  important  is  it  for  an  attorney  to  per- 
form pro  bono  work  in  his  or  her  community? 

Mr.  O'Meara.  I  think  it  is  very  important.  Obviously,  situations 
differ  from  attorney  to  attorney  and  from  community  to  commu- 
nity. But  I  think  and  my  firm  believes  it  is  so  important  that  we 
have  routinized  the  reception  and  monitoring  and  supervision  of 
that  kind  of  case  and  attempt  to  get  pretty  much  across-the-board 
participation  of  our  lawyers  in  that  kind  of  work. 

Senator  Feinstein.  Thank  you. 
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Do  you  think  that  there  should  be  a  mandatory  requirement  that 
all  lawyers  engage  in  pro  bono  activities?  Or  do  you  believe  that 
the  voluntary  system  works? 

Mr.  O'Meara.  I  believe  the  voluntary  system  works  most  places. 
It  may  well  be  that — I  do  not  know  what  the  rule  is  in  Michigan 
right  now.  I  know  it  is  not  mandatory,  but  I  think  that  there  is 
strong  encouragement  from  the  bar  that  people  participate  on  a 
certain  level,  and  if  they  cannot  participate,  that  they  somehow 
make  some  other  contribution  to  the  community. 

Senator  Feinstein.  Thank  you.  That  completes  my  questions. 

Mr.  O'Meara.  Thank  you,  Madam  Chairwoman.  Thank  you  for 
being  here  today. 

Senator  Feinstein.  Thank  you  very  much. 

May  I  now  ask  that  Mr.  Parker  please  come  forward?  Mr. 
Parker,  before  you  sit  down,  why  don't  I  give  you  the  oath? 

Do  you  swear  that  the  testimony  you  shall  give  will  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Parker.  I  do. 

Senator  Feinstein.  Thank  you.  Would  you  like  to  begin  by  intro- 
ducing your  family? 

TESTIMONY  OF  HARRINGTON  D.  PARKER,  JR.,  NEW  YORK,  NY, 
TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT 
OF  NEW  YORK 

Mr.  Parker.  Yes;  I  have  a  great  many  friends  and  family  here. 
I  will  just  introduce  some  of  the  immediate  ones:  my  wife,  Toni 
Parker;  my  daughter,  Christine  Parker,  my  oldest  daughter;  my 
middle  daughter,  Kathleen  Parker;  my  youngest  daughter,  Jennifer 
Parker.  In  the  row  behind  them,  my  mother,  Marjorie  Parker;  my 
brother,  Jason  Parker;  and  Diana  Parker;  and  a  whole  roomful  of 
friends  and  relatives. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  Well,  that  is  wonderful.  How  nice  of  you  to 
come.  That  is  really  very  special. 

Mr.  Parker,  in  August  1993,  you  participated  in  a  mission  to 
South  Africa  where  you  taught  U.S.  constitutional  law  to  public  in- 
terest lawyers  throughout  South  Africa.  Specifically,  I  understand 
that  you  taught  about  the  protections  afforded  criminal  defendants 
under  the  U.S.  Constitution.  Could  you  describe  your  work  in  this 
area  and  what  you  learned  from  this  experience? 

Mr.  Parker.  Yes,  madam.  We,  under  the  auspices  of  the  Ford 
Foundation  and  the  U.S.  Information  Service,  toured  the  country. 
It  was  anticipated  that  the  South  African  Government  would  move 
during  the  course  of  last  year  to  a  new  constitution,  which  they  did. 
Because  of  the  long  and  turbulent  history  of  South  Africa,  as  you 
know,  there  was  no  real  body  of  constitutional  thinking,  and  the 
purpose  of  oui'  mission  was  to  acquaint  them,  acquaint  lawyers 
who  we  would  expect  would  take  an  active  role  in  the  new  govern- 
ment in  how  the  LF.S.  Constitution  evolved. 

I  talked  about  criminal  protections.  Another  member  of  our 
group  talked  about  the  first  amendment.  Another  talked  about  the 
Federal  judiciary  in  this  country,  and  another  member  talked 
about  civil  rights,  such  as  affirmative  action,  things  all  of  great  in- 
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terest  to  them.  It  was  an  extraordinary  experience.  I  met  some  ex- 
traordinary people. 

Senator  Feinstein.  May  I  ask  how  long  you  were  there? 

Mr.  Parker.  We  were  there  altogether  for  a  little  over  3  weeks, 
and  we  toured  the  country.  Some  of  the  sessions  were  in  the  larger 
cities,  such  as  Durban  and  Cape  Town  and  Johannesburg.  Others 
were  in  very  rural  areas — Grahamstown,  a  session  in  the  northern 
Natal,  a  session  in  a  small  community  about  100  miles  north  of  Jo- 
hannesburg. And  we  had  a  very  interesting  session  in 
Bloemfontein,  which  is  the  capital  of  the  Orange  Free  State,  where 
we  put  on  our  presentation  for  the  South  African  Supreme  Court. 
And  they  put  on  a  dinner  for  us.  It  was,  again,  a  very,  very  inter- 
esting experience  for  me. 

Senator  FEINSTEIN.  Thank  you  very  much. 

District  court  judges  sometimes  are  faced  with  applying  a  prece- 
dent with  which  they  disagree.  If  confirmed — I  will  ask  you  the 
same  question — would  you  have  any  difficulty  applying  or  enforcing 
precedents  established  by  the  second  circuit  or  the  Supreme  Court, 
even  in  cases  where  you  might  disagree  with  them? 

Mr.  Parker.  None  whatsoever,  Senator. 

Senator  Feinstein.  Thank  you. 

In  1992,  you  served  on  one  of  three  panels  formed  by  the  New 
York  State  Court  of  Appeals  to  evaluate  essay  questions  used  in 
the  New  York  State  bar  examination.  What  were  the  objectives  of 
this  panel?  And  what  were  your  findings? 

Mr.  Parker.  My  role  in  that  was  quite  limited.  Our  city  bar  asso- 
ciation, the  Association  of  the  Bar  of  the  City  of  New  York,  had  a 
committee  which  took  a  comprehensive  look  at  the  New  York  State 
bar  examination.  I  did  not  participate  in  that,  but  the  report  that 
came  out  was  quite  critical  of  the  New  York  bar  examination,  ques- 
tioning whether  it  was  discriminatory,  whether  it  tested  areas  that 
really  were  what  lawyers  practicing  in  the  21st  century  really 
needed  to  know. 

Once  the  report  came  out,  the  chief  judge  of  the  court  of  appeals 
commissioned  his — at  the  time  it  was  a  man — own  study  to  try  to 
address  some  of  the  concerns  raised  by  the  city  bar  association. 

I  had  a  limited  role.  I  was  on  a  panel  that  looked  at  a  group  of 
essay  questions  in  areas  that  I  knew  about  and  was  asked  to  com- 
ment on  the  soundness  of  the  questions,  the  usefulness  of  the  infor- 
mation that  the  questions  sought  to  address. 

Senator  Feinstein.  I  see.  Thank  you  very  much. 

The  Violence  Against  Women  Act  addresses  the  problem  of  gen- 
der bias  in  the  courts,  providing  training  for  State  and  Federal 
judges  on  a  number  of  issues,  including  sexual  assault,  domestic  vi- 
olence, racial  and  gender  stereotyping.  For  the  past  15  years,  you 
have  been  on  the  board  of  directors  of  the  NAACP  Legal  Defense 
and  Educational  Fund,  and  since  1990,  you  have  been  a  member 
of  the  Committee  to  Enhance  Professional  Opportunities  for  Mi- 
norities of  the  New  York  City  bar. 

Based  on  your  experience  in  these  activities,  do  you  think  that 
this  type  of  training  for  judges  is  necessary?  And  how  do  you  think 
it  would  affect  judicial  decisionmaking? 

Mr.  Parker.  I  think  it  is  useful,  and  I  note  that  I  recently  had 
the  privilege  of  being  invited  to  the  District  of  Columbia  Circuit  Ju- 
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dicial  Conference  where  a  whole  day  was  devoted  to  a  study  that 
the  District  of  Columbia  Circuit  had  commissioned  about  these  top- 
ics. And  there  was  a  very,  very  interesting  and  I  thought  inform- 
ative discussion  that  involved  judges,  advocates,  and  so  forth, 
which  was  very,  very  useful. 

I  hope  and  I  have  suggested  in  New  York  that  we  try  to  emulate 
the  District  of  Columbia  Circuit,  who  I  think  has  really  been  the 
pioneer  in  this  effort.  But  it  is  very,  very  important.  I  think  that 
for  too  long,  perhaps,  the  bench  and  the  bar — I  am  glad  to  see  it 
is  really  changing — has  to  some  extent  been,  if  you  will  pardon  the 
expression,  an  ol'  boy  network.  That  has  got  to  change.  It  is  chang- 
ing. It  perhaps  ought  to  change  a  little  faster. 

Senator  Feinstein.  Thank  you  very  much. 

Mr.  Parker,  you  have  informed  the  committee  that  you  did  not 
pay  Social  Security  taxes  in  the  first  instance  for  a  full-time  child 
care  provider  until  February  1993  and  for  a  part-time  cleaning  per- 
son until  January  1994.  I  understand  that  all  such  taxes  that  were 
due  have  been  paid  in  full. 

For  the  record,  would  you  please  explain  how  you  handled  this 
matter  and  why  you  initially  concluded  that  you  did  not  have  to 
pay  Social  Security  taxes  for  these  individuals? 

Mr.  Parker.  Yes,  madam.  With  respect  to  part-time  house  clean- 
er who  came  initially  part  of  1  day  a  week  and  later  part  of  2  days 
a  week,  we  had  consulted  counsel  and  had  been  advised  that  the 
person  was  an  independent  contractor  and  that  the  pajmients  were 
not  required.  Later,  during  the  process,  I  revisited  this  issue  with 
my  advisers  at  the  OPD,  at  the  Office  of  Policy  Development  at  the 
Justice  Department,  and  they  were  quite — they  were  helpful  on 
this  issue  and  emphasized  that  this  is  an  issue  that  any  benefit  of 
the  doubt  should  be  shaded  in  favor  of  the  Government,  and  we 
paid  those. 

With  respect  to  the  others,  we  also  appointed — we  initially  had 
believed  that  because  the  individual  in  question  was  an  alien  work- 
ing on  and  in  the  process  of  applying  for  U.S.  citizenship  but  had 
not  received  it,  that  we  were  not  able  to  pay  Social  Security  taxes. 
We  later  consulted  counsel  and  found  out  that  that  belief  was 
wrong  and  paid  them. 

Senator  Feinstein.  I  see.  Thank  you.  But  this  person  was  a  legal 
alien. 

Mr.  Parker.  Oh,  yes.  Had  been  in — ^yes. 

Senator  Feinstein.  Thank  you  very  much.  That  completes  my 
questions.  Appreciate  it. 

Mr.  Parker.  Thank  you. 

Senator  Feinstein.  Thank  you. 

May  I  ask  please  that  Justice  Timlin  come  forward?  Justice 
Timlin,  if  you  would  raise  your  right  hand,  please.  Do  you  swear 
that  the  testimony  you  shall  give  in  this  proceeding  will  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Justice  Timlin.  I  do. 

Senator  Feinstein.  Thank  you.  And  if  you  would  like  to  intro- 
duce some  family,  if  they  are  here? 
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TESTIMONY  OF  ROBERT  J.  TIMLIN,  CORONA,  CA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  CENTRAL  DISTRICT  OF  CALIFOR- 
NIA 

Justice  Timlin.  None  of  my  immediate  family  is  present.  My 
wife,  Caroline,  had  a  longstanding  medical  appointment  she  just 
had  to  make  this  week,  and  my  son,  Patrick,  who  is  an  electrical 
engineer  in  Waltham,  MA,  and  my  daughter,  who  is  a  teacher  in 
Santa  Barbara,  neither  of  those  two  were  able  to  make  it.  So  I  am 
here  alone. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  So  you  are  here  all  alone,  all  right.  Thank 
you. 

From  1971  to  1975,  you  served  as  part-time  magistrate  for  the 
U.S.  District  Court  for  the  Central  District  of  California.  Since 
1976,  you  have  served  both  as  a  State  court  trial  judge  and  an  ap- 
pellate judge.  In  many  respects,  you  have  performed  duties  similar 
to  those  of  a  Federal  court  judge. 

Given  your  background  and  prior  experience,  please  speak  about 
the  role  and  significance  of  temperament  for  judges,  and  indicate 
what  elements  of  this  temperament  you  consider  the  most  impor- 
tant. 

Justice  Timlin.  Well,  it  is  an  extremely  important  element  of  ju- 
dicial capability.  Temperament  and  demeanor  are  extremely  impor- 
tant because  of  the  appearance  you  are  making  on  behalf  of  the 
court  to  the  public  and  to  counsel. 

I  believe  the  basic  elements  of  temperament  and  demeanor  would 
be  if  you  are  prepared,  you  are  not  under  stress,  so  you  will  not 
be  expressing  an  antiperson  demeanor  because  you  are  uncertain 
about  yourself,  but  also  if  you  have  a  staff  that  you  have  sort  of 
indoctrinated  that  is  friendly  in  appearance  to  people,  I  think  that 
sort  of  reacts  to  your  benefit,  your  own  personal  benefit  and  de- 
meanor. Patience,  openmindedness,  a  willingness  to  listen  care- 
fully, some  degree  of  compassion  for  those  folks  who  may  be  pro 
pers  who  are  appearing  before  you  or  having  some  difficulty  func- 
tioning in  the  system,  I  think  all  that  contributes  to  an  aura  of  ju- 
dicial demeanor. 

Senator  Feinstein.  Thank  you. 

As  a  judge,  you  have  worked  with  judicial  law  clerks.  In  some 
cases,  judges  have  their  law  clerks  write  the  first  draft  of  decisions 
or  memorandums  of  law,  and  then  the  judge  edits  the  result.  Some 
people  believe  that  judicial  law  clerks  should  not  be  playing  the 
role  of  judge  because  of  the  importance  of  a  first  draft  and  the  ex- 
tent to  which  that  draft  becomes  the  final  product.  We  are  all 
aware,  however,  of  the  huge  docket  that  Federal  judges  face  and 
the  resulting  time  constraints. 

How  would  you  respond  to  these  concerns? 

Justice  Timlin.  Well,  my  experience  on  the  appellate  bench  is 
that  in  some  cases — and  I  will  have  to  confess  in  most  of  the  rou- 
tine cases — the  draft  will  be  by  the  law  clerk.  But  that  is  only  after 
conferencing  with  the  judge  and  some  guidance  by  the  judge.  But 
once  the  draft  gets  to  you  as  a  justice,  you  do  a  lot  of  editing,  and 
if  you  disagree  with  the  analysis,  you  discuss  it  with  the  law  clerk. 
And  if  you  come  to  an  impasse,  well,  then,  you  write  it  up  yourself. 
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But  in  the  process  of  editing,  it  is  not  editing  in  the  sense  that  you 
are  changing  punctuation  or  the  grammar.  You  are  working  defi- 
nitely in  the  reasoning  itself.  So  when  I  edit,  there  is  an  awful  lot 
of  changing  going  on,  and  there  is  more  than  one  draft.  There  are 
at  least  two  or  three  drafts. 

The  role  of  a  law  clerk  for  the  Federal  bench,  trial  bench,  I  have 
not  experienced  it  yet,  but  I  understand  that  most  of  the  law  clerk 
work  on  law  on  motion,  and  probably  the  motion  papers  will  be 
given  to  them  first  for  preparation  of  memorandums.  But  the  same 
process  that  I  engaged  in  as  an  appellate  justice  I  intend  to  engage 
in  with  the  law  clerks  at  the  trial  level.  That  is  a  lot  of  give  and 
take,  exchange  of  views,  and  I  have  never  accepted  the  first  draft 
as  a  final  draft  in  my  experience.  It  is  just  the  beginning. 

Senator  Feinstein.  Thank  you  very  much. 

There  has  been  a  growing  use  of  secrecy  orders  in  Federal  courts. 
One  appeals  court  judge  has  said: 

There  is  an  excess  of  court  secrecy  in  civil  litigation,  and  it  presents  a  serious 
problem  for  the  health  and  safety 

of  the  American  public.  In  fact,  Senator  Kohl,  a  member  of  this 
committee,  has  proposed  a  bill  seeking  to  restrict  the  use  of  secrecy 
orders  in  settlements. 

What  considerations  do  you  believe  a  judge  should  take  into  ac- 
count when  faced  with  a  request  to  keep  a  court  file  confidential, 
especially  where  doing  so  might  endanger  the  public  health  or  safe- 

ty? 

Justice  Timlin.  Well,  I  know  the  current  dialog  that  is  underway. 
I  am  fairly  familiar  with — it  is  actually  a  balancing  of  the  interest 
in  expediting  cases  and  probably  resolving  them  through  settle- 
ment, which  in  many  civil  cases  is  the  best  way  to  resolve  a  case 
when  the  parties  can  agree.  Many  times,  however,  that  settlement 
is  going  to  depend  upon  the  agreement  and  the  judgment  that  may 
be  imposed  pursuant  to  the  settlement  remaining  confidential. 
Now,  you  have  to  balance  that  against  the  interest  of  the  public 
and  the  consumer  in  many  of  these  cases  to  be  aware  of  what  oc- 
curred insofar  as  product  liability  type  cases  go. 

So  you  have  to  balance  those  factors  in  each  particular  case.  If 
it  is  an  issue  of  trade  secrets  only  and  it  is  not  something  that  a 
judge  evaluates  as  being  of  particular  interest  to  the  consumer  in- 
sofar as  knowing  about  a  defect  in  a  particular  product,  I  think 
that  is  a  strong  factor  probably  maybe  favoring  allowing  the  seal- 
ing of  a  settlement. 

But  I  can  assure  you  that  in  each  case  where  the  request  is  made 
to  me  for  sealing,  I  will  be  balancing  those  factors  very,  very  seri- 
ously. 

Senator  Feinstein.  Thank  you. 

District  court  judges  sometimes  are  faced  with  applying  a  deci- 
sion of  the  court  of  appeals  with  which  they  differ.  If  confirmed, 
would  you  have  any  difficulty  applying  or  enforcing  precedents  es- 
tablished by  the  Court  of  Appeals  for  the  Ninth  Circuit,  even  in 
those  cases  with  which  you  disagree  with  them? 

Justice  Timlin.  Absolutely  no  objection.  I  will  follow  precedent 
and  apply  precedent. 

Senator  Feinstein.  Thank  you. 
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Rule  11  of  the  Federal  Rules  of  Civil  Procedure  allows  judges  to 
impose  sanctions  against  lawyers  or  parties  who  file  frivolous  law- 
suits. Recently,  there  has  been  much  debate  over  the  courts'  in- 
creased willingness  to  punish  litigants  under  rule  11.  Some  lawyers 
argue  that  the  rule  is  being  applied  to  chill  pursuit  of  creative  ar- 
guments in  developing  areas  of  the  law  such  as  civil  rights. 

How  would  you  respond  to  concerns  about  aggressive  imposition 
of  rule  11  sanctions? 

Justice  Timlin.  Well,  I  heard  an  interesting  debate  on  rule  11  by 
Judge  Swartzer,  dean  of  Fordham  Law  School,  a  lady  who  I  think 
now  is  recognized  as  the  academic  expert  in  that  area,  on  once 
again  the  competing  interest  as  far  as  imposing  sanctions  in  a 
proper  case  that  is  objectively  a  frivolous  case  versus  possibly 
chilling  the  rights  of  the  plaintiff  who  has  a  novel  theory.  Once 
again,  we  have  the  issue  of  competing  interest  evolving  from  this 
rule,  and  I  will  have  to  reassure  you  that  I  will  apply  those  factors 
and  do  that  weighing  and  make  a  decision. 

Personally,  from  my  background  on  the  trial  court,  I  did  not 
sanction  much  at  all,  and  if  I  was  imposing  sanctions,  usually  it 
was  discovery-type  sanctions,  which  is  sort  of  a  different  breed  of 
beast  than  sanctioning  for  frivolous  lawsuits.  So  I  do  not  think  I 
was  known  as  a  sanctioning  judge,  and  I  am  not  particularly  ori- 
ented toward  sanctioning,  unless  I  am  convinced  applying  objective 
standards  that  a  case  is  truly  frivolous. 

Senator  Feinstein.  Thank  you  very  much.  That  completes  my 
questions. 

Justice  Timlin.  Thank  you. 

Senator  Feinstein.  I  would  like  to  thank  all  of  the  nominees. 
Hopefully  this  will  proceed  rapidly.  And  I  thank  you,  ladies  and 
gentlemen.  This  hearing  is  adjourned. 

[Whereupon,  at  3:07  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SXJBMISSIONS  FOR  THE  RECORD 


I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used). 
Michael  Daly  Hawlcins 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Home:      105  East  Northern  Avenue 
Phoenix,  Arizona  85020 

Office:    Daughton  Hawkins  Broc)celman  Guinan  &  Patterson 
Two  Renaissance  Square 
40  North  Central  Avenue 
Suite  2500 
Phoenix,  Arizona  85004 

3.  Date  and  place  of  birth. 

February  12,  1945 
Winslow,  Arizona 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Phyllis  (Lewis)  Hawlcins 

President  &  CEO 

Phyllis  Hawkins  &  Associates,  Inc. 

Executive  Recruiters 

3550  North  Central  Avenue 

Suite  1400 

Phoenix,  Arizona  85012 


5.  Education;  List  each  college  and  lav  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Arizona  State  University 

Tempe,  Arizona  (1963-1967) 

B.A.  in  Political  Science  (1967) 

Arizona  State  University 
College  of  Law 
Tempe,  Arizona  (1967-1970) 
J.D.  cum  laude  (1970) 

6.  Employment  Record;  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
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nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
•mployee  since  graduation  from  college. 

a.  Summer  of  1967.  After  graduating  from  college  in  May  of 
1967,  I  worked  as  a  convenience  store  clerk  for  the  Circle  K 
Corporation  at  night  and  at  the  Phoenix  law  firm  of  Dushoff ,  Sacks, 
&  Corcoran  (information  below)  during  the  day. 

b.  Summer  of  1968.  As  a  Private,  I  attended  the  USMC  Platoon 
Leader's  Course  in  Quant ico,  Virginia. 

c.  Summer  of  1969.  I  clerked  for  the  Phoenix  law  firm  of 
Lewis,  Roca,  Scoville  &  Beauchamp  in  Phoenix,  Arizona. 

d.  United  States  Marine  Corps  (August  1970  to  August  1973). 
Following  graduation  from  law  school  and  taking  the  Arizona  Bar 
Examination,  I  went  on  active  duty  with  the  USMC.  After  one  year 
of  infantry  training  at  Quantico,  Virginia  and  Naval  Justice  School 
in  Newport,  Rhode  Island,  I  was  stationed  at  Camp  Lejeune,  North 
Carolina  and  assigned  to  Force  Troops,  Fleet  Marine  Force  Atlantic. 
I  served  as  a  defense  counsel,  trial  counsel  (prosecutor),  and 
Special  Courts  Martial  Military  Judge. 

e.  Dauqhton  Feinstein  &  Wilson  (August  1973  to  February 

1976)  .   I  joined  DF&W  as  an  associate  attorney  and  worked  on  a 
variety  of  matters  including  commercial  litigation  cases. 

f.  Hofmann  Salcito  &  Stevens  (February  197  6  to  February 

1977)  .   I  joined  the  firm  as  an  associate  attorney  to  do  trial 
work.   I  left  when  I  became  United  States  Attorney  for  Arizona. 

g.  United  States  Attorneys  Office  (February  1977  to  December 
1980).  I  started  as  a  court-appointed  U.S.  Attorney,  one  of  the 
earliest  of  the  Carter  U.S.  Attorneys  to  go  on  duty.  Later  I  was 
nominated  by  the  President  and  confirmed  by  the  Senate.  I  carried 
an  active  trial  and  appellate  caseload. 

h.  Dushoff  &  Sacks  (formerly  Dushoff,  Sacks  &  Corcoran;  later 
Sacks  Tierney  &  Kasen)  (December  1980  to  March  1986) .  I  joined 
this  firm  (where  I  had  worked  during  college)  and  was  briefly  an 
associate  and  then  a  partner.  I  handled  a  variety  of  commercial 
litigation  and  white  collar  criminal  defense  matters. 

i.  Dauahton  Hawkins  &  Bacon  ("DH&B")  (March  1986  to  January 
1988)  .  Roxanna  Bacon,  a  partner  of  mine  at  Sacks  Tierney,  and  I 
joined  Donald  Daughton  to  form  our  own  small  firm. 

j.  Brvan  Cave  (January  1988  to  June  1992).  DH&B  merged  into 
Bryan  Cave  and  became  the  Phoenix  office  of  this  St.  Louis-based 
firm.  I  continued  to  handle  commercial  litigation  and  white  collar 
criminal  defense  matters. 


962 


k.  Dauqhton  Hawkins  Brockelman  Guinan  &  Patterson  (June  1992 
to  Present).  Donald  Daughton  and  I,  together  with  three  other 
lawyers  who  had  been  with  us  at  both  DH&B  and  Bryan  Cave,  left  to 
form  a  small  litigation  firm.  I  continue  to  handle  the  same  type 
of  commercial  and  white  collar  defense  cases. 

7.  Military  Service;  Have  you  bad  any  military  service?  If  so, 
givs  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

Yes.  United  States  Marine  Corps.  August  1970  to  August  1973. 
Served  to  Captain  (0-3) .   Serial  #:  0107875  (later  changed  to 
SSAN  i:    527-58-0139) .   Honorable  Discharge. 

8.  Honors  and  Awards;  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Sophos  Academic  Honor  Society  (1964-65) 

Archons  Interfraternity  Society  (1965-67) 

Distinguished  Alumni  Award 
Arizona  State  University  (1979) 

Who's  Who  In  American  Law  (1979-Present) 

Who's  Who  In  America  (1978-Present) 

Outstanding  Young  Men  in  America  (1978) 

9.  Bar  Associations;  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Maricopa  County  Bar  Association:  Member,  Board  of  Directors 
(1975-1977,  1981-1989);  President  (1987-1988). 

State  Bar  of  Arizona:  Member,  Continuing  Legal  Education 
Committee  (1977-1980);  Federal  Courts  Committee  (1980-1986);  Local 
Administrative  [Disciplinary]  Committee  (1976-1985) . 

Federal  Bar  Association  (Arizona  Chapter) :  President  (1981- 
1982) . 

Horace  Rumpole  Inn  of  Court:  President  (1992-1993). 

Arizona  Trial  Lawyers  Association  (1973-1977):  Member,  Board 
of  Directors  (1976-1978);  Secretary  (1976-1977). 
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National  Association  of  Former  U.S.  Attorneys  (1981-Present) : 
President  (1989-1990). 

Lawyer  Representative,  9th  Circuit  Judicial  Conference  (1982- 
1986):  Chairman,  Arizona  Delegation  (1982-1983);  Member,  Conference 
Executive  Committee  (1983-1986) . 

10.  Other  Memberships;  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

From  1973  to  1977,  I  was  a  member  of  the  Arizona  Trial 
Lawyer's  Association,  which  did  some  lobbying  in  Arizona.  I  am  no 
longer  a  member  of  the  organization. 

11.  Court  Admission;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Supreme  Court  of  Arizona  (1970) 

United  States  Court  of  Military  Appeals  (1971) 

United  States  District  Court,  District  of  Arizona  (197  3) 

United  States  Court  of  Appeals  for  the  9th  Circuit  (1974) 

United  States  Supreme  Court  (197  4) 

12.  Published  Writings;  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  pviblished  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Note,  "The  'Right'  To  Resist  The  Unlawful  Taking  of  Blood" 
1969  Ariz.  St.  L.J.  288. 

Comment  (Co-Author  with  Joe  Sims  and  John  Lancy)  ,  "Voter 
Restrictions  for  Special  Purpose  Districts:  A  Case  Study  of  the 
Salt  River  project"   1969  Ariz.  St.  L.J.  636. 

Book  Review,  "Perjury:  The  Hiss-Chambers  Case"  (A.  Weinstein) 
1977  Ariz.  St.  L.J.  883. 

"Video  Depositions  Are  Dramatically  Different  —  Because  They 
Are  Drama"   The  Maricopa  Lawyer  (December  1992).  * 
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(Co-Author  with  Carol  Green) ,  "RCRA  Enforcement:   Avoiding 
Civil  and  Criminal  Liability"   Environmental  Management  Review 
(February  1992) .   * 

"The  Supreme  Court  &  The  Modern  Prosecutor:  Less  Talk,  Less 
Cop"  The  Maricopa  Lawyer  (September  1993) .   * 

"The  Grand  Jury  200  Years  Later,"  Arizona  Attorney 
(August-September  1991) .   * 

(*  =  copy  attached  at  Tab  1) 

13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  exiuaination. 

Excellent. 
August  1993. 

14.  Judicial  Office;  state  (chronologically)  and  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  or  each  such  court. 

a.  During  1972  and  1973,  I  served  as  a  Special  Courts  Martial 
Military  Judge  in  the  U.S.  Marine  Corps  with  Force  Troops,  Fleet 
Marine  Force  Atlantic  at  Camp  Lejeune,  North  Carolina.  I  was 
appointed  to  this  position  by  the  Commanding  General  of  Force 
Troops.  The  jurisdiction  of  the  court  was  criminal  and  extended  to 
active  duty  military  personnel  only.  Also,  there  were  limits  on 
the  kind  and  type  of  punishment  that  could  be  imposed  (e.g.  a  Bad 
Conduct  Discharge  and  6  months  confinement) . 

b.  At  various  times  in  1985,  1989  1993  and  1994,  I  have 
served  as  a  Judge  Pro  Tempore  of  the  Arizona  Court  of  Appeals  for 
Division  One.  I  was  appointed  to  this  position  by  the  Chief 
Justice  of  the  Arizona  Supreme  Court  with  the  concurrence  of  the 
Chief  Judge  of  Division  One  of  the  Court  of  Appeals.  The  court  has 
general  jurisdiction  over  civil  and  criminal  appeals  from  the 
Superior  Court  of  Arizona,  which  is  a  court  of  general 
jurisdiction.  All  of  the  cases  in  which  I  participated  were  civil. 

15.  Citations;  If  you  are  or  have  been  a  judge,  provide:  (I) 
citations  for  the  ten  most  significant  opinions  you  have 
vritten;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
sxibstantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 
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(1)  The  only  opinions  I  have  written  as  a  Judge  were  done 
when  I  sat  as  a  Pro  Tempore  Judge  of  the  Arizona  Court  of  Appeals. 
The  cases  in  which  I  participated  were  screened  for  those  that 
would  presumptively  involve  an  unpublished  or  memorandum  opinion. 
Attached  (Tab  2)  is  a  copy  of  the  unpublished  opinion  still 
available  to  me.  One  of  the  opinions  I  wrote  was  published. 
Because  that  opinion  was  subsequently  reversed  on  appeal,  it  is 
described  immediately  below. 

(2)  Wyatt  v.  Wehmueller.  163  Ariz.  12,  785  P. 2d  581  (App. 
1989);  vacated  in  part.  167  Ariz.  281,  806  P. 2d  870  (1991).  (Sat 
as  Judge  Pro  Tempore  of  Arizona  Court  of  Appeals,  Division  One) . 
The  central  issue  in  this  appeal  was  whether  a  client  could  be 
subject  to  sanctions  for  an  attorney's  improper  recording  of  a 
document  affecting  another's  property  rights.  The  attorney 
defended  on  the  grounds  that,  under  the  statute  in  question,  a 
client  could  be  held  liable  only  upon  a  showing  that  the  client 
actually  knew  of  the  improper  recording.  The  majority  opinion  I 
authored  held  that  the  attorney  had  the  authority  to  bind  the 
client  to  his  actions  on  matters  that  related  to  the  routine 
conduct  of  the  representation,  including  this  one.  The  Supreme 
Court  of  Arizona,  by  a  3-1  vote,  subsequently  vacated  that  portion 
of  the  Court  of  Appeals  which  had  sustained  the  damage  award 
against  the  client.  806  P. 2d  at  872. 

(3)  None  of  the  opinions  I  participated  in  as  a  Judge 
involved  state  or  federal  constitutional  questions. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

United  States  Attorney,  District  of  Arizona  (1977-1980) 
(.^ppointed  by  the  President  &  confirmed  by  the  Senate)  . 

Special  Prosecutor,  The  Navajo  Nation  (1981-1982;  1987-1989) 
(Appointed  by  vote  of  the  Navajo  Nation  Tribal  Council) . 

Chairman,   U.S.   Magistrates  and  Bankruptcy  Judges  Merit 
Selection  Committee  (1983-1984)  (Appointed  by  the  Chief 
United  States  District  Judge  for  the  District  of  Arizona) . 

Public  Member,  Administrative  Conference  of  United  States 
(1989-Present)  (Appointed  by  the  Chair  of  the  Conference) . 

Member,  National  Conference  of  Uniform  State  Law  Commissioners 
(1989-1992)  (Appointed  by  the  Governor  of  Arizona) . 
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17.   Legal  Career; 

a.  Describe  chronologically  your  aw  practice  and 
experience  after  graduation  trom  lav  school 
including: 

1.  whether  you  served  as  cleric  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law 
firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your 
connection  with  each; 

(1)  United  States  Marine  Corps  (August  1970  to  August 
1973).  After  graduating  from  law  school,  I  entered  on  active  duty 
with  the  United  States  Marine  Corps  (USMC) .  Following  one  year  of 
infantry  training  at  Quantico,  Virginia  and  Naval  Justice  School  in 
Newport,  Rhode  Island,  I  was  stationed  at  Camp  Lejeune,  North 
Carolina  and  assigned  to  Force  Troops,  Fleet  Marine  Force  Atlantic. 
I  served  as  a  defense  counsel,  trial  counsel  (prosecutor) ,  and 
Special  Courts  Martial  Military  Judge. 

(2)  Dauqhton  Feinstein  &  Wilson  (DF&W) .  (August  1973  to 
February  1976) .  Immediately  upon  my  separation  from  active  duty 
with  the  USMC,  I  joined  DF&W  as  an  associate  attorney  and  worked  on 
a  variety  of  matters  including  commercial  litigation  cases.  The 
firm,  which  no  longer  exists,  was  located  at  100  West  Washington 
Street,  Suite  1840,  Phoenix,  Arizona  85003. 

(3)  Hofmann  Salcito  &  Stevens  (February  197  6  to  February 
1977)  .  I  joined  the  firm  as  an  associate  attorney  to  do  trial 
work.  I  left  when  I  was  appointed  as  United  States  Attorney  for 
Arizona.  The  firm  is  located  at  302  East  Coronado  Road,  Phoenix, 
Arizona  85004-1524. 

(4)  United  States  Attorneys  Office  (February  1977  to 
December  1980).  I  started  as  a  court-appointed  U.S.  Attorney,  one 
of  the  earliest  of  the  Carter  U.S.  Attorneys  to  go  on  duty.  Later 
I  was  nominated  by  the  President  and  confirmed  by  the  Senate.  I 
carried  an  active  trial  and  appellate  caseload.  The  office  is 
located  at  4000  U.S.  Courthouse,  230  North  First  Avenue,  Phoenix, 
Arizona  85025. 

(5)  Dushoff  &  Sacks  (later  Sacks  Tierney  &  Kasen) 
(December  1980  to  March  1986)  .   I  joined  this  firm  (where  I  had 
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worked  during  college)  and  was  briefly  an  associate  and  then  a 
partner.   I  handled  a  variety  of  commercial  litigation  and  white 
collar  criminal  defense  matters.   The  firm,  which  is  presently 
known  as  Sacks  Tierney  is  located  at  2929  North  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012. 

(6)  Dauqhton  Hawkins  &  Bacon  ("DH&B")  (March  1986  to 
January  1988)  .  Roxanna  Bacon,  a  partner  of  mine  at  Sacks  Tierney, 
and  I  joined  Donald  Daughton  to  form  our  own  small  firm.  The  firm, 
which  no  longer  exists,  was  located  at  One  Columbus  Plaza,  Suite 
1100,  3600  North  Central  Avenue,  Phoenix,  Arizona  85012. 

(7)  Bryan  Cave  (January  1988  to  June  1992)  .  DH&B  merged 
into  Bryan  Cave  and  became  the  Phoenix  office  of  this  St.  Louis- 
based  firm.  I  was  a  partner  and  continued  to  handle  commercial 
litigation  and  white  collar  criminal  defense  matters.  The  firm  is 
located  at  2800  North  Central  Avenue,  Suite  2100,  Phoenix,  Arizona 
85004. 

(8)  Dauqhton  Hawkins  Brockelman  Guinan  &  Patterson  (June 
1992  to  Present) .  Donald  Daughton  and  I,  together  with  three  other 
lawyers  who  had  been  with  us  at  both  DH&B  and  Bryan  Cave,  left  to 
form  a  small  litigation  firm.  The  firm  is  located  at  Two 
Renaissance  Square,  40  North  Central  Avenue,  Phoenix,  Arizona 
85005. 

(9)  Administrative  Conference  of  the  United  States 
("ACUS")  (1989  to  Present).  I  am  a  public  member  of  this  body, 
which  operates  as  a  policy  discussion  and  review  forum  for 
administrative  law  issues  concerning  the  federal  government.  ACUS 
has  a  general  (plenary)  session  once  per  year  and  committee 
meetings  sporadically  throughout  the  year.  ACUS  is  located  at 
2120  L  Street,  N.W.,  Suite  500,  Washington,  D.C.  20037-1568. 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

1970  to  1973  —  As  a  lawyer  on  active  duty  in  the 
military,  I  served  as  a  defense  counsel,  a  prosecutor  (trial 
counsel) ,  and  briefly  as  a  Special  Courts  Martial  Military  Judge. 

1973  to  1977  and  1980  to  Present  —  In  private 
practice,  generally  handling  civil  cases  for  business  clients. 

1977  to  1980  —  I  served  in  the  United  States 
Attorney's  Office  for  the  District  of  Arizona,  where  I  carried  an 
active  caseload  of  criminal  investigations  and  trials,  civil 
litigation,  and  appeals. 
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2.  Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

From  1'  ^-ISTS,  while  serving  as  a  defense  counsel 
in  the  USMC,  my  typical  client  was  an  enlisted  Marine.  When  I 
served  as  a  Trial  Counsel  or  prosecutor,  my  typical  client  was  the 
commanding  officer  of  a  unit  within  Force  Troops,  FMF  Atlantic. 
When  I  served  as  a  Special  Courts  Martial  Military  Judge,  I  had  no 
client. 

From  1977-1980,  my  typical  client  was  an  agency  of 
the  United  States  in  civil  matters.  In  criminal  cases,  I 
prosecuted  on  behalf  of  the  United  States  itself. 

From  1973-  1977  and  1980  to  present,  my  typical 
client  is  an  individual  business  owner  involved  in  a  dispute  with 
another  party  or  an  agency  of  the  state  or  federal  government. 

c.  1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

Frequently  and  that  frequency  has  not  varied  over 
the  years  of  my  practice. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts  —  (70%)  ; 

(b)  state  courts  of  record  —  (30%); 

(c)  other  courts  —  (0%) . 

3.  What  percentage  of  your  litigation  was: 

(a)  civil  ~  (70%) ; 

(b)  criminal  —  (30%)  . 

4.  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Including  military  trials,  I  have  tried 
approximately  75  cases  to  verdict.  In  the  majority  of  those  cases 
(85%),  I  was  the  sole  or  lead  counsel.  In  the  remainder  (15%),  I 
was  either  co-counsel,  local  counsel,  or  second  chair. 
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S.    What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

The  vast  najority  (85%)  of  cases  I  have  tried  to 
verdict  were  jury  trials.  The  remainder  (15%)  were  bench  trials  or 
did  not  involve  a  jury  (e.g.  hearing  before  a  Special  Master) . 

18.  Litigation;  Describe  the  ten  most  significant  litigated 
Batters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  data  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  or  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  nzune,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

1.  United  States  v.  Hanigan  CR  81-1262  TUC  RMB  (D.  Ariz. 
1981),  affirmed  681  F.2d  1127  (9th  Cir.  1982),  cert,  denied  459 
U.S.  1203  (1983).  In  1979-80  as  United  States  Attorney,  I  oversaw 
the  investigation  into,  helped  present  the  evidence  to  a  grand 
jury,  and  then  co-prosecuted  this  criminal  civil  rights  case  for 
the  United  States  with  AUSA  Jose  Rivera  (now  in  private  practice) 
and  DOJ  Civil  Rights  Division  ("CRD")  lawyer  Linda  K.  Davis  (now 
chief  of  the  Criminal  Section  of  the  CRD)  .  The  defendants  were  two 
members  of  a  prominent  Southern  Arizona  ranching  family  who  were 
accused  of  Icidnapping,  robbing,  and  torturing  three  undocumented 
Mexican  workers  who  had  crossed  the  border  near  the  Hanigan  ranch 
looking  for  work.  Prior  to  the  federal  investigation  and 
indictment,  the  Hanigan  brothers  had  been  tried  and  acquitted  in 
state  court  on  similar  charges.  The  defendants  were  represented  by 
Alan  K.  Polley  (now  the  Cochise  County  Attorney)  and  Alex  Gaynes 
(who  no  longer  practices  law) .  The  trial  judge  was  United  States 
District  Judge  Richard  M.  Bilby  in  Tucson,  Arizona.  There  were 
numerous  pre-trial  motions,  centering  around  the  reach  of  the  Hobbs 
Act  (18  U.S.C.  §  1951)  and  whether  a  federal  trial  following  a 
state  court  acquittal  violated  double  jeopardy  principles.  The 
defendants  sought  an  interim  appeal  to  the  Ninth  Circuit.  I 
briefed  and  argued  the  appeal  for  the  United  States.  The  Ninth 
Circuit  summarily  affirmed  the  district  court's  denial  of  the 
motions  to  dismiss.  A  two  month  jury  trial  ensued,  which  ended  in 
a  hung  jury.  The  brothers  were  later  retried  (I  was  not  involved 
in  the  second  federal  prosecution)  and  one  brother  was  convicted, 
the  other  acquitted.    Address  information: 
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Jose  de  Jesus  Rivera 

Rivera  Scales  &  Kizer 

320  E.  McDowell  Road 

Suite  315 

Phoenix,  Arizona  85004-4517 

(602)  253-2523 

(Co-counsel) 

Linda  K.  Davis 

Chief,  Criminal  Section 

Civil  Rights  Division 

Department  of  Justice 

Room  7629 

Main  Justice  Building 

10th  Street  &  Constitution  Avenue 

Washington,  D.C.  20530 

(202)  514-3204 

(Co-Counsel) 

Alan  K.  Polley 

Cochise  County  Attorney 

P.O.  Drawer  CA 

Bisbee,  Arizona  85603 

(602)  432-9377 

(Attorney  for  defendant  Patrick  Hanigan) 

Alex  A.  Gaynes 
216  N.  Main 
Tucson,  Arizona  85701 
(602)  792-4983 
(Attorney  for  defendant  Thomas  Hanigan) 

2.  La  Paz  County  v.  Yuma  County.  153  Ariz.  162,  735  P. 2d 
772  (1987).  In  1986-1988,  I  was  the  lead  counsel  for  LaPaz  County, 
a  "new"  county  created  out  of  Yuma  County  by  public  vote.  The 
action,  which  invoked  the  original  jurisdiction  of  the  Supreme 
Court  of  Arizona,  was  referred  to  a  Special  Master  to  conduct  a 
hearing  and  make  recommendations  to  the  Court.  I  took  all  the 
depositions,  tried  the  case  before  the  Special  Master  and  then 
argued  the  matter  when  it  was  reviewed  by  the  Supreme  Court  of 
Arizona  (en  banc) .  The  action  sought  compensation  from  Yuma  County 
for  La  Paz  County's  proportionate  share  of  the  assessed  value  of 
public  property  in  the  "new"  county.  The  Special  Master  was 
Arizona  State  University  law  professor  John  P.  Morris,  who  passed 
away  in  December  of  1993.   Address  information: 

David  S.  Ellsworth 
Yuma  County  Attorney 
168  So.  Second  Avenue 
Yuma,  Arizona  85364-2212 
(602)  329-2270/2260 
(Co-counsel  for  Yuma  County) 
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Steven  P.  Suskin 

La  Paz  County  Attorney 

P.O.  Box  709 

Parker,  Arizona  85344 

(602)  669-6118 

(Co-cousel  for  La  Paz  County) 

Jeffrey  B.  Smith 

O'Connor  Cavanagh 

One  E.  Camelback 

Suite  1100 

Phoenix,  Arizona  85012-1656 

(602)  263-2400 

(Lead  counsel  for  Yuma  County) 

3.  In  re  ACC/Lincoln  Securities  Litigation.  MDL  No.  834 
(D.  Ariz.  1993).  In  1992-1993,  I  served  a  co-counsel  for  a 
defendant  in  a  three-month  trial  of  a  securities  fraud  action  tried 
in  U.S.  District  Court  in  Tucson,  Arizona.  Along  with  Dan  Webb  of 
Chicago,  I  represented  Lexecon,  Inc.,  an  economic  consulting  firm 
which  had  done  some  work  for  American  Continental  Corporation  of 
Phoenix  ("ACC"),  the  parent  of  Lincoln  Savings  &  Loan  Association. 
The  case  was  resolved  by  consent  of  the  parties  with  respect  to 
Lexecon  shortly  before  the  matter  was  submitted  to  the  jury.  (The 
jury  later  returned  a  verdict  of  $300+  million  against  the 
remaining  defendants) .  I  handled  about  one-third  of  the  trial 
witnesses  for  our  client  and  sat  through  most  of  the  trial.  The 
plaintiff  was  a  class  consisting  of  purchasers  of  ACC's 
subordinated  debentures.  United  States  District  Judge  Richard  M. 
Bilby  presided. 

Address  information: 

Joseph  W.  Cotchett 

Cotchett  Ilston  &  Pitre 

840  Malcom  Road 

Suite  200 

Burlingame,  California  94010 

(405)  697-6000 

(Lead  counsel  for  Plaintiff  class) 

Leonard  B.  Simon 

Milberg  Weiss  Bershad  Hynes  &  Lerach 

600  West  Broadway,  Suite  1800 

San  Diego,  California  92101 

(619)  231-1058 

(Co-lead  counsel  for  Plaintiff  class) 
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Andrew  S.  Friedman 

Bonnett,  Fairbourn,  Friedman 

Hienton,  Miner  &  Frey 
4  041  North  Central  Ave. 
Suite  1100 

Phoenix,  Arizona  85012-3311 
(602)  274-1100 
(Co-counsel  for  Plaintiff  class) 

Dan  Webb 

Winston  &  Strawn 

35  West  Wacker  Drive 

Chicago,  Illinois  60601 

(312)  558-5856 

(Lead  Counsel  for  Lexecon) 

Terrance  B.  Adamson 

Kaye  Scholer 

McPherson  Building 

901  15th  Street,  N.W. 

Suite  1100 

Washington,  D.C.  20005 

(202)  682-3500 

(Lead  counsel  for  Co-defendant) 

4.  Zyqo  v.  Wyko.  No.  CIV  88-454  TUC  JLQ  (D.  Ariz.  1994), 
on  appeal  to  the  Court  of  Appeals  for  the  Federal  Circuit.  From 
1988  to  1994,  I  served  a  co-counsel  in  this  patent  infringement 
action.  The  patent  concerned  sophisticated  laser-driven 
measurement  technology  (an  instrument,  based  on  the  patent,  was 
used  in  the  repair  of  the  Hubbell  Space  Telescope).  My  co-counsel, 
a  patent  attorney,  was  Larry  Kurland  of  Bryan  Cave  (New  York) .  The 
case  was  tried  before  Justin  L.  Quackenbush,  visiting  from  his 
duties  as  Chief  Judge  of  the  United  District  Court  for  the  Eastern 
District  of  Washington.  Prior  to  Judge  Quackenbush  taking  over  the 
case.  Chief  Judge  William  D.  Browning  of  the  District  of  Arizona 
heard  a  significant  number  of  the  motions  in  the  case.  The  trial 
was  divided  into  an  infringement  phase,  which  was  tried  in  December 
1992  and  January  1993.  Trial  of  the  damage  phase  was  held  in 
November  and  December  1993.  On  June  3,  1994,  Zygo  was  awarded  some 
$2.8  million  in  patent  infringement  damages,  plus  interest  and 
costs.   Address  information: 

Joseph  W.  Mott 

Terry  Fenzl 

Brown  &  Bain 

2901  North  Central  Avenue 

Phoenix,  Arizona 

(602)  351-8395  (Mott)  (602)  351-8205  (Fenzl) 

(Wyko  counsel  —  both  phases) 
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Lawrence  G.  Kurland 

Bryan  Cave 

24  5  Park  Avenue 

New  York,  New  York  10167-0034 

(212)  692-1835 

(Co-counsel  for  Zygo) 

Karl  A.  Limbaugh 

Limbaugh  &  Limbaugh 

2001  Ferry  Building 

San  Francisco,  California  94111 

(415)  433-4150 

(Wyko  co-counsel  for  infringement  phase) 

5.  United  States  v.  Jones.  449  F.  Supp  42  (D.  Ariz. 
1978),  reversed  607  F.2d  269  (9th  Cir.  1979).  This  was  an  appeal 
from  a  district  court  dismissal  of  charges  against  three 
individuals  accused  of  the  theft  of  Native  American  artifacts  and 
gravesite  materials  under  the  general  Theft  of  Government  Property 
statutes  (18  U.S.C.  §  641).  The  Ninth  Circuit  had  earlier  declared 
the  Antiquities  Act  unconstitutionally  vague  in  United  States  v. 
Diaz  499  F.2d  113  (9th  Cir.  1974).  In  this  case,  the  district 
court  had  ruled  that  Act  was  the  exclusive  vehicle  for  prosecuting 
theft  of  artifacts  off  government  land.  I  helped  write  the  brief 
and  argued  the  case  for  the  United  States  on  appeal.  The  Ninth 
Circuit  (Circuit  Judges  Wallace  and  Tang  and  District  Judge 
Thompson  [S.D.  Calif.])  agreed  with  my  argument  that  the  United 
States  was  not  restricted  to  a  prosecution  under  the  Antiquities 
Act  and  reversed  the  district  court.  The  charges  against  the  trio 
were  reinstated  and  they  were  subsequently  convicted.  The  decision 
provided  the  government  with  an  important  "stopgap"  measure  to 
combat  the  theft  of  Native  American  artifacts  until  the  Congress 
enacted  a  new  version  of  the  Antiquities  Act.  Address  information: 

David  M.  Heller 

Try on  Heller  &  Rayes 

2111  E.  Highland,  Suite  210 

Phoenix,  Arizona  85016-4733 

(602)  955-6661 

(Counsel  for  defendants) 

6.  United  States  v.  Mermanesh.  652  F.2d  766  (9th  Cir. 
1980) .  (Argued  before  Circuit  Judges  Fletcher,  Alarcon  and  Canby) . 
One  of  the  few  Ninth  Circuit  appeals  ever  heard  in  Phoenix,  this 
case  involved  the  interpretation  of  provisions  of  the  then  newly- 
enacted  Speedy  Trial  Act.  The  defendants,  charged  with  importing 
heroin,  argued  that  their  case  had  not  been  brought  to  trial 
promptly  enough  and  that  the  charges  against  them  should  be 
dismissed  with  prejudice.  Bruce  Feder  and  Mike  Piccarreta  argued 
for  the  defendants.  The  Court  of  Appeals  accepted  my  argument  that 
a  dismissal  without  prejudice  was  more  appropriate  under  the  facts 
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of  the  case.   This  provided  the  government  with  the  opportunity  to 
refile  the  charges.   Address  information: 

Bruce  Feder 

Feder  Law  Offices 

2525  E,  Arizona  Biltmore  Circle 

Phoenix,  Arizona  85016 

(602)  257-0135 

(Counsel  for  defendant) 

Michael  L.  Piccarreta 

Hirsh,  Davis,  Walker  &  Piccarreta 

14  5  So.  Sixth  Avenue 

Tucson,  Arizona  85701-2007 

(602)  622-6900 

(counsel  for  defendant) 

7.  United  States  v.  Ortiz.  603  F.2d  76  (9th  Cir.  1979); 
cert,  denied  444  U.S.  1020  (1980).  (Argued  before  Circuit  Judges 
Carter  and  Goodwin  and  District  Judge  Peckham  [N.D.  Calif.]).  The 
issue  is  this  appeal  from  a  conviction  for  conspiracy  to  distribute 
heroin  was  whether  the  defendant  had  been  prejudiced  by  the  remarks 
of  a  potential  juror  during  jury  selection  ("If  I  had  my  way,  I'd 
hang  'em  all") .  The  potential  juror  was  promptly  dismissed  and  the 
Court  agreed  with  my  argument  that  the  trial  court's  strong 
admonition  to  the  remaining  potential  jurors  was  sufficient  to 
prevent  prejudice.  I  helped  write  the  brief  and  personally  argued 
the  case  on  appeal.  John  William  Lovell  of  Tucson  argued  the  case 
for  the  defendant  (no  address  shown  in  Arizona  State  Bar 
Directory) . 

8.  state  V.  Warren.  124  Ariz.  396,  604  P. 2d  660  (App. 
1979) .  (Argued  before  Arizona  Court  of  Appeals  Judges  Ogg, 
Jacobsen  and  Contreras) .  This  appeal,  unusual  in  that  a  United 
States  Attorney  personally  argued  before  a  state  appellate  court, 
involved  a  major  fraud  figure.  The  defendant  was  seeking  to 
enforce  a  plea  agreement  he  had  entered  into  with  both  state  and 
federal  prosecutors.  The  case  involved  a  state  court  collateral 
attack  designed  to  enforce  the  plea  agreement.  I  argued  for  the 
combined  federal-state  prosecution  team  and  the  Court  agreed  with 
my  argument  that  there  had  been  no  breach  on  the  government's  part. 
Address  information: 

Harry  A.  Stewart,  Jr. 

3440  N.  16th  Street 

Suite  8 

Phoenix,  Arizona  85016-7125 

(602)  248-8200 

9.  United  States  v.  Cortez.  595  F.2d  505  (9th  Cir. 
1979),  reversed  449  U.S.  411  (1981).  (Argued  before  Circuit  Judges 
Richard  Chambers  and  Proctor  Hug  and  then  District  [now  Circuit] 
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Judge  Ferguson  [CD.  Calif.]).  The  issue  in  this  appeal  was 
whether  Border  Patrol  agents  had  conducted  an  improper  vehicle  stop 
which  resulted  in  the  defendants'  arrest  for  transporting  illegal 
aliens.  I  helped  write  the  brief  and  personally  argued  the  case 
before  the  Ninth  Circuit.  The  majority  disagreed  with  my  arguments 
that  the  agents  had  probable  cause  to  conduct  the  search  and 
reversed  the  convictions.  Judge  Chambers  dissented.  The 
government  subsequently  appealed  the  decision  to  the  United  States 
Supreme  Court,  which  reversed  the  Ninth  Circuit.  Address 
information: 

Hon.  Thomas  W.  O' Toole 

Judge  of  the  Superior  Court 

Maricopa  County 

201  West  Jefferson 

Phoenix,  Arizona  85003-2205 

(602)  506-5994 

(Counsel  for  defendant  at  the  time) 

10.  State  ex  rel.  Corbin  v.  Ybarra  (Excel  Industries) . 
161  Ariz.  188,  777  P. 2d  686  (1989).  On  behalf  of  Western 
Technologies,  Inc.,  I  presented  an  Amicus  Curiae  brief  in  this 
case  before  Supreme  Court  of  Arizona.  The  case  concerned  whether 
the  government  could  seize  and  use  against  a  business  (and  its 
officers)  the  report  of  an  expert  hired  by  the  business  to  advise 
it  as  to  the  extent  of  an  environmental  problem  on  its  property. 
The  Court  agreed  with  the  argument  we  advanced  on  behalf  of  Western 
(the  company  that  prepared  the  report)  that  the  report  was 
protected  under  the  work  product  &  self -analysis  doctrines.  This 
was  one  of  the  first  opinions  by  a  state  supreme  court  recognizing 
that  such  a  report  might  be  considered  privileged.  Address 
information: 

Ms.  Marty  Woefle 
U.S.  Department  of  Justice 
P.O.  Box  23985 
Washington,  D.C.  20026-3985 
(202)  272-9891 
(Counsel  for  the  State  of  Arizona) 

Michael  D.  Kimerer 

Allen  Kimerer  &  LaVelle 

2715  N.  Third  Street 

Phoenix,  Arizona  85004-1190 

(602)  264-5566 

(Counsel  for  one  of  the  indicted  corporate  officers) 
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19.  Legal  Activities;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived. ) 

1.  In  November  1992,  our  eldest  son,  a  University  of  Arizona 
student  at  the  time,  was  shot  in  a  drive-by  shooting.  Tucson 
police  were  unable  to  uncover  sufficient  evidence  to  obtain  a 
conviction.  Working  with  a  retired  deputy  Sheriff,  we  located  the 
responsible  individuals  and  turned  the  evidence  over  to  the  County 
Attorney  who  successfully  prosecuted  the  pair.  Working  with  a 
very  fine  lawyer  from  Tucson,  we  caused  a  civil  action  to  be 
filed  and  ultimately  recovered  from  the  homeowner's  insurance  for 
one  of  the  perpetrators.  I  thought  this  was  one  of  the  most 
important  cases  I  ever  worked  on  because  it  helped  restore  my  son's 
belief  in  the  orderly  processes  of  the  law. 

2.  During  the  1980 's,  my  wife  and  I  worked  on  a  pair  of  very 
significant  voter  initiatives:  (1)  Phyllis  was  one  of  the  Imrtrs 
in  the  effort  to  repeal  the  sales  tax  on  food  in  Arizona.  When 
sufficient  signatures  were  obtained  to  put  the  measure  on  the 
ballot,  the  Arizona  Legislature  acted  to  repeal  the  tax;  (2)  I 
wrote  the  text  and  worked  to  secure  passage  of  an  initiative  which 
established  Arizona's  Motor  Voter  law.  This  made  Arizona  one  of 
the  first  states  in  the  nation  to  allow  citizens  to  register  to 
vote  at  the  same  time  and  place  that  they  obtain  their  drivers' 
licenses. 

3.  In  1990,  I  represented  a  local  elected  public  official  who 
was  under  intense  media  scrutiny  for  some  outside  business 
activities  thought  to  constitute  a  conflict  of  interest.  He 
ultimately  came  under  criminal  investigation  and  an  effort  was  made 
to  strip  him  of  his  professional  license.  I  made  a  detailed 
presentation  of  the  facts  to  the  prosecutor,  who  decided  not  to 
prosecute.  I  also  successfully  resisted  efforts  to  take  away  his 
professional  license.  His  family  was  under  great  pressure  during 
all  of  this.  This  was  one  of  the  most  rewarding  cases  I  have  ever 
been  involved  in.  He  retired  recently,  having  given  many  years  of 
service  to  his  community,  and  was  able  to  do  so  with  his  head  held 
high. 
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II.  FIHAMCIAL  DATA  AND  CONFLICT  OP  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipt 
front  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

If  confirmed  and  it  thus  becomes  certain  I  will  be  leaving  the 
private  practice  of  law,  I  will  reach  agreement  with  my  current 
partners  for  a  payout  over  time  for  roy  ownership  interest  in 
Daughton  Hawkins  Brockelman  Guinan  &  Patterson. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

a.  I  will  resolve  all  conflicts  in  accordance  with  the  Canons 
of  Judicial  ethics  with  close  calls  resolved  on  the  side  of 
avoiding  even  the  appearance  of  impropriety. 

b.  I  think  I  will  need  to  be  sensitive  to  possible  conflicts 
that  might  arise  because  of  the  nature  of  Phyllis'  business.  She 
owns  and  operates  an  executive  search  firm  that  locates  candidates 
for  positions  in  the  legal  and  medical  field.  I  will  need  to  be 
alert  to  possible  confilicts  relating  to  her  clients. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the^ 
Ethics  in  Government  Act  of  1978,  may  be  stibstituted  here.) 

Please  see  completed  Form  AG  10  attached  (Tab  3)  . 
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5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for)  . 

See  attached  (Tab  4). 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign/  including  the  candidate/  dates  of  the  campaign/  your 
title  and  responsibilities. 

Yes. 

a.  In  1976,  I  served  as  the  Chair  of  Dennis  DeConcini's 
successful  campaign  for  the  United  States  Senate.  I  oversaw  the 
general  operation  of  the  campaign  and  was  the  principal  substitute 
speaker  for  the  candidate. 

b.  In  1986,  I  served  as  the  Chair  of  the  Tony  Mason  for 
Governor  campaign.  I  was  in  charge  of  policy  and  issues 
development.  Mr.  Mason  lost  in  the  primary. 

c.  In  1989-90,  I  served  as  the  Finance  Chair  for  the  Rose 
Mofford  for  Governor  campaign.  Shortly  after  fund  raising  began, 
Governor  Mofford  announced  she  would  not  run  and  contributions 
were  returned  to  donors. 

III.   GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  la%ryer,  regardless  of  professional  prominence  or 
professional  vor)cload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities/  listing  specific  instances  and 
the  amo\int  of  time  devoted  to  each. 

I  have  regularly  represented  people  and  organizations  who 
could  not  ordinarily  afford  the  services  of  any  lawyer.   Examples: 

a.  This  year  I  represented  a  farming  family  being  sued 
by  a  Bank.  I  was  able  to  establish  that  the  Bank  had 
misrepresented  the  nature  of  the  crop  security  agreement  the 
farmers  had  signed  and  was  able  to  negotiate  a  settlement  for  about 
5%  of  the  original  claimed  debt.  I  devoted  approximately  200  hours 
to  this  case.   The  clients  paid  no  fee. 

b.  Two  years  ago,  I  devoted  approximately  100  hours  of 
time  to  assist  a  criminal  defendant  in  a  white  collar  case 
involving  price  manipulation  affecting  government  contracts.  The 
defendant  was  cooperating  with  authorities  and  could  not  have 
otherwise  afforded  counsel. 
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c.  This  year  I  helped  form  a  non-profit  corporation  to 
raise  funds  to  preserve  an  historical  building  in  my  hometown  of 
Winslow,  Arizona.  Neither  I  nor  the  young  attorney  in  the  office 
who  worked  with  me  on  this  charge  anything  for  our  efforts. 
This  involved  about  20  hours  of  my  time  and  another  60  hours  of  an 
associate's  time. 

d.  Five  years  ago  at  the  request  of  a  federal  judge,  I 
represented  a  death  row  inmate  in  connection  with  his  habeas  corpus 
petition.  The  representation  lasted  over  two  years  and  consumed 
about  2  00  hours  of  my  time  and  another  2  50  hours  of  an  associate. 

e.  I  provided  more  than  400  hours  of  time  in  connection 
with  the  Motor  Voter  initiative  described  in  more  detail  above. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  have 
you  done  to  try  to  change  these  policies? 

After  I  joined  my  college  fraternity  in  1963  and  was  preparing 
to  become  a  full  (active)  member,  I  learned  that  the  fraternity  was 
resisting  the  admission  of  several  Hispanic  members  of  our  pledge 
class.  The  pledge  class  as  a  group  successfully  insisted  that 
these  persons  be  admitted  as  full  fledged  (active)  members  of  the 
fraternity.  I  ceased  active  involvement  in  the  fraternity  when  I 
graduated  from  college  in  1967.  I  understand  that,  sometime  after 
1963,  the  fraternity  formally  eliminated  all  forms  of  racial, 
ethnic  or  religious  discrimination.  To  my  knowledge,  I  have  never 
belonged  to  any  other  club  or  organization  that  entertained  or 
entertains  such  practices. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

There  is  no  selection  commission  in  Arizona  for  federal 
judicial  appointments.  My  name  was  recommended  to  the  President  by 
Senator  DeConcini.  I  was  interviewed  by  the  FBI  in  May  1994  and  by 
a  representative  of  the  American  Bar  Association's  Committee  on  the 
Federal  Judiciary  on  June  7,  1994.  On  June  16,  1994,  I  was 
interviewed  by  representatives  of  the  White  House  Counsel  and  the 
Department  of  Justice. 
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4.  Has  anyone  in  the  process  .f  selecting  you  as  a  judicial 
nominee  discussed  with  you  any  specific  case,  legal  is&ue  or 
question  in  a  manner  that  could  reasonably  be  interpreted  as 
asking  how  you  would  rule  on  such  case,  issue,  or  question? 
If  so,  please  explain  fully. 

No. 

5.  Pleas*  disc^iss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities. 

I  believe  a  judge's  most  important  responsibility  is  to  fairly  and 
correctly  decide  the  case  that  is  before  him  or  her  at  the  moment 
and  to  do  so  based  on  the  facts  and  the  law.  A  circuit  judge  must 
follow  the  precedent  of  the  Supreme  Court,  even  where  doing  so 
might  run  contrary  to  the  judge's  own  personal  beliefs.  After 
almost  25  years  of  litigation,  I  am  of  the  firm  belief  that  the 
best  solution  for  a  dispute  is  one  which  both  sides  feel  is  the 
result  of  a  fair,  rational  and  deliberate  process.  The  resolution 
must  also  be  is  carefully  tailored  to  the  facts  and  circumstances 
of  the  particular  case.  Far-reaching  or  extreme  solutions  do  not 
accomplish  this  critical  goal.    Federal  courts  have  limited 
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jurisdiction  as  defined  by  Congress.  Jurisdictional  and  other 
requirements  (e.g.  standing,  ripeness)  are  there  for  a  reason:  to 
insure  that  the  case  is  properly  before  the  court  and  is  an  actual 
controversy  under  Article  III  of  the  Constitution. 
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FINANCIAL    DISCLOSURE    REPORT 

NOMINATION 


&.181-'IY}) 


1.  Person  Importing  (Last  niaie,   first,  raiddlc  initial) 

Hawkins,    Michael   D. 

2.  Court  or  Organization 

Court  of  Appeals    (9th  Cir.) 

3.  Date  of  Report 
07/13/94 

4.  Tftlt    (Art  cit  111   Judges  indicate  active  or 

circuit   Judge    (Active) 

5.  leport  Type  (check  appropriate  type) 
X     aonination.  Date  07/13/94 
Initial     Annual     Final 

6.  (eportlng  Period 
01/01/93  •   07/13/94 

7.  Oiai^iara  or  Off  lea  Address 

Daughton  Hawkins   BG&P 

40   N.    Central,    Suite   2500 

Phoenix,    Arizona    85004 

S.  On  thebuls  af  the  Information  contained  In  this  >WQrt  w^ 
?R^c5S^aScn^S??h'1£frl2iB?e'f:L.*"aA(s{?oa!.^'"^-"- 

Reviewing  Officer                                                                     Oate 

IMPORTANT  NOTES:  The  inslructions  accompanying  this  form  must  be  foDowcd.    Complete  all  parts, 
rhwking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only,  see  pp.  7-8  of  Instructions.) 


□ 


POSITION 
NONE        (No  reportable  positions) 


NAME   OF   ORGANIZATION /ENTITY 


Secretary 


Phyllis  Hawkins  &  Associates.  Inc. 


Presi(jent  &  Treasurer  (former)  235  East  Pima  Street  Corporation 


II.     AGREEMENTS.      (Reportingindividualonly,  sec  pp.  8-9  of  Instructions.) 
DATE  PARTIES   AND   TERMS 


Q 


NONE        (No  reportable  agreenents) 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instructions.) 
DATE  SOURCE   AND   TYPE 


n 


NONE   (No  reportable  non- investment  income) 


06-15-94  Daughton  Hawkins  BG&P  lawfirm  —  Salary 

07-12-94  Spouse's  earnings  from  Phyllis  Hawkins  k   Assoc. 

12-31-93  Daughton  Hawkins  BG&P  lawfirm  —  Salary 

12-31-93  Spouse's  earnings  from  Phyllis  Hawkins  &  Assoc. 

12-31-92  Bryan  Cave/DHBG&P  lawfirm  —  Salary 


GROSS  INCOM 
(yours,  nsT  cpouscs 


S  165000.0 

$ 0.0 

S  290000.0 

S 0.0 

S  186167.0 
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rZHMfCXAL  OZSCLOSORB  REPORT 


HMH  Of  Perftor  t9(r r-tnt 

Hawkins,    M:zt-ii.a.l  D. 


D*t«  of  •■port 

07/13/9< 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodpni. 

(lodudu  Ibosc  lo  spouse  and  dependent  children;  use  the  pareci:ae'.i:^ 
rcimburscmeots  and  gifts  received  by  spouse  and  dependent  ch-'^r-L 
SOURCE 


I'ood,  entertainment. 

,-  "(S)"  and  '(DC)'  to  indicate  reportable 

.  rispecti\«ly.  Sec  pp.  12-14  of  Instructions.) 
DESCRIPTION 


□ 


MOKE        (No  such  rcportlbl*  reiiburstiMnts  or  gifts) 


V.     OTHER  GIFTS.       (Includes  those  to  spouse  and  dependent  chi;o-;n e  the  parentheticak  "(S)"  and  "(DC)"  to 

indicate  other  gifts  received  bv  spouse  and  dependent  children.  r;j:=_;aively.  See  pp.  15-16  of  Instructions.) 

SOURCE  ::escription 


Q 


MOMS       (No  such  reportiblo  gifts) 


S_ 

$_ 

$_ 

$_ 

VI.  LIABILITIES.  (includes  those  of  spouse  and  dependent  children  z::::iijcate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)'  for  separate  liabiliri  of  3c  =r  spouse,  '(J)'  for  joint  liability  of  reporting 
individual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  zhilL        iee  pp.  16-17  of  Instructions.) 


VALUE 


D 


creditor 

MOME       (No  rcfiortable  liabilities) 


r— ASCRIPTION 


VALUE  CODE* 


Northern 

Trust 

Bank 

of 

AZ 

fJI 

Northern 

Trust 

Bank 

of 

AZ 

fJ) 

Northern 

Trust 

Bank 

of 

AZ 

fJI 

Northern 

Trust 

Bank 

of 

AZ 

(J) 

Phyllis  K£..~v:ins /Assoc.  Cretilt  Line 
Glendale.  r.'.rA  Condo  Loan 


Personal 


.-r.e   of  Credit 


DHBG&P  3-5  1 ---ess  Line  of  Credit 


.  VALUE  ca.Es:   i :  uio^,or  is8j,ooo    5 1  nS«?8Jr-n?:888.aDo   -■     :  Sl^tlJ.;,  ll?y?8oo 


M  '  tioo.ooi  to  tzso.ooo 
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FINAKCIJO.  DZSCLOSORE  REPORT 


H«Be  of  Person  Reporting 

Hawkins,  Michael  D. 


Date  of  Report 
07/13/94 


VII.  Page  1  INVESTMENTS  and  TRUSTS  -  Income,  value,  transactions 

and  dependent  children;  See  pp.  18-26  of  Instruclions.) 


(Includes  those  of  spouse 


... 

A. 
Qetcrlption  of  Assets 
(inclunng  truat  assets) 

Indicate  i4iere  appXpable,   owner  of 
ilK  IMat  liy.uflFS  the.  pafenthetlcal 

Place  "(X)"  after  each  asset 
exenpt  froa  prior  disclosure. 

during 

Gross'value 

at  end. of 

repocting 

period 

0. 
Trancactiona  during  reporting  period 

(1) 

(2) 

rent   6r 
Int.) 

(11 

(2) 

Value 

p) 

A. 

**rger,' 

If  not  axaapt  fr«a  disclosure             | 

«i- 

(3) 

W) 

irar^sction) 

NONE        (Mo  reportable 
incoMie,   assets,  or 
transactions) 

1       PersoTMl  Residence  (Phoenix, 

None 

N 

u 

2       Condoaiiniui  (Glendale,   CA) 

None 

N 

w 

'       ^JkVns^Vfss-iraVJs'.'^nc.   <J) 

None 

N 

u 

*  'siiiSKt^'if!>^U''iurf,:?im 

None 

t 

u 

'  '^i,is;'?^ifsifr£i^r[n 

A 

Oiv 

J 

T 

6       Individual  Retireiaent  Accoirits 
(IRAS)   (J) 

0 

Int 

M 

I 

'  iS?!^?"Bi=rtIi    t:l1$°88i°?o'l!!.ooo      f3}«°«li'?o»liE8«ooo     Sn?6S°iol°,5^?%o.ooo   WIffJhiS  llWooo 

M!i?cSf*?i » oj)    iSJl6%°?o'!!8o.ooo    53JJfl°81,'?on?;888.ooota^?t°?ia;iM:88«%      '«'«'.«"«'' ^o.*"" 

'  if!irc!!!!*'?3)'=°**=  suffifisri.           5S?K^""  "'*"  """  uiivsr^             r-c^m^rux 
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rXNAMCIAL  DXSCLOSDRB  REPORT 


MMw  Of  P«rMn  Report  ing 

Hawkins,    Michael    D. 


Dttt  of  Ktpoft 
07/13/94 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report.) 

Section   I.    Positions   —   235   East  Pima   Street  Corporation.    Resigned  effective 

May    12.    1994   as   President   t   Treasurer. ^l9   l<?m^r  h'?l«i>   B^ny  <?thgr  gttJCg  VJth 

thia   entity. 


ZXZ.   NOM-ZHVESTMCMT  ZNCOMB     (Cont'd.) 

DATE  SOURCE  AND  TYPE 


GROSS  IHCOMl 


12-31-92    Spouse's  earnings  from  Phyllis  Hawkins  t  Assoc. 


O-O' 


986 


FINANCIAL    DISCLOStTRE    RXP-ST^T 


Name  o*  Person  Reporting 

Hawkins,  Michael  D. 


Date  of  Report 
07/13/94 


IX.  CERTinCATION. 


In  conpliance  with  tlis  t  -Drovisions  of  28  U.S.C.   455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Comn^-ittee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  tine  aft-ir  •  reasonable  inquiry,  I  did  not  perforin  any 
adjudicatory  function  iji  ir.'.-y  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  zy-y  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Czncnon  3C(3)(c),  in  the  outcome  of  such  litigation. 


I  certify  that  all  ths  . 
pertaining  to  my  spouse  s^c 
true,  and  complete  to  tie  z; 
information  not  reported  vas 
provisions  permitting  r.or>-i. 

I  further  certify  tJie-:  . 
and  the  acceptance  of  gif^:^ 
provisions  of  5  U.S.C. A.  ip- 
Conference  regulatLahs. 


information  given  above  (including  information 

minor  or  dependent  children,  if  any)  is  accurate, 
Dest  of  my  knowledge  and  belief,  and  that  any 
-s  withheld  because  it  met  applicable  statutory 
^sclosure. 

earned  income  from  outside  employment  and  honoraria 
•,  which  have  been  reported  are  in  compliance  with  the 
:p.  7,   501  et.  seq.,  5  U.S.C.   7353  and  Judicial 


! 


Signature 

NOTE:  ANY  INDIVIDUAL  VH: 
THIS  REPORT  MAY  BE  SUBrXC? 
104,  AND  18  U.S.C.   lOCl. 


Date 


>/»^f^4 


KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  6, 


FILING  INSTRUCTIONS: 

Mail  signed  original 

ani 

3  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the 
United  States  Courts 
Washington,  D.C.  20544 

987 

FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all  assets  (including  ba 
accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  all  liabilities  (including  deb 
mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse,  and  other  Immediate  members 
your  household. 


ASSETS 

UABIUTIES 

Citri  on  hand  «nd  In  banki 

ifc-a. 

boo 

" 

Not**  payabia  to  banlus — aacurad 

Notaa  payabia  to  banks— unsacurad 

Notas  payiWa  to  ralat>v«s 

Notes  payibia  to  othars 

Accounts  and  bills  dua 

Unpaid  Incoma  Ux  (■O^rcf^'ieD) 

Othar  unpaid  tax  and  Intamt 

Raal  astata  mortsa^n  payable — add 
schedule 

Chanel  mortgages  and  othar  liens 
pa  treble 

Other  debts — Itemize: 

33 

a»c 

, 

U.S.  Cov»*Tim«nt  t»cvndr» — add 
tchvdul* 
Jf^    U»*d  MCuriUM — Mid  KhtduU 
;^    Unlltttd  ucurltin— add  *d)*dul* 

■2, 

4^ 

— 

i5e 

Mb 

— 

._ 



— 



Account!  «nd  noln  r»c*<viblt: 

6 

out, 

. — 

Du*  from  cdtlivn  and  friends 

.^ 

Ou*  tram  o<h«n 

— 

33/ 

ai 

~— 

Doubtful 
Rail  «(t<ta  owntd — (dd  tchtdult 

— 

533 

troo 

■=^ 

RmI  rtltt*  motjigu  r»c«lv«t>l* 

— 

a»* 

Co/ 

— 

— 

1 

Autoi  and  olhar  p«n«nal  proparty 

f» 

! 

Cath  value — li'a  Iniunnca 

1 

Othar  aiartj — Namlia: 

1 

1 

o«^ 

ToUl  lUbilities 

Wet  worth 

ToUl  fiabllltin  and  nrl  »orth 

?(e 

«;,J 

T^-Z 

552... 
S52I 

Toul  aiuti 

1,12-5 

•%z. 

CONTINGENT  UABILITIES 

GENERAL  INnjRMATION 

^  Ai  andorsar.  cximakar  or  guarantor 
On  iaatas  or  contnctx 
l.e«al  Claims 

Provision  for  Fcdaral  incema  Tax 
Omar  tpaclal  dabt 

Klo 

Are  any  assats  pledged?  (Add  sched- 
ule.) 

An  you  defendant  In  any  suits  or 
legal  actlonsr 

Have  you  »v9r  tM\»n  Ikaniinipicy? 

•V/O. 

1 

hJe 

1 

tJo. 

tit 

! 

Wft 

r/f, 

Oe 

- 

^    <^e     WTTACt+t*:© 
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SCHEDULE  TO  NET  y:33RTH  STATEMENT 


l_;.sted  Securities 


t  50  shares  of  The  Ki  •   Department  Stores  Company 
rMAYD  COMM)  §  $41.:':   per  share       $2640.00 


.r^r.listed  Securities 

I  i;quity  value  of  ?r._ lis  Hawkins  &  Associates,  Inc. 

$100,000.00 

Z  Equity   value   of    ir-a^rrest    in   DHBG&P    law   fiirm 

$50,000.00 


1 lability  as  endcrsrr    conaker  or  guarantor 

:  I  am  a  guarantor  cf  rhe  office  space  lease  for  the 
:  ZHBG&P  law  fim.  I  expect  that  the  remaining 
:  partners  (shareJnclzeriers)  of  the  firm  will  assume 
r  responsibility  for  -.-rznis  lease  for  the  remainder  of 
_  :its  term. 
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UNITED  STATES  SENATE 

Committee  on  the  Judiciary 

Washington,  D.C.  20510-6275 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
Napoleon  Al  Jones,  Jr. 

2.  Address:   List  current  place  of  residence  and  office  address(es). 
(Home)    13185  Stone  Canyon  Road,  Poway,  California  92064 
(Office)    220  West  Broadway,  San  Diego,  California  92101 

3.  Date  and  Place  of  birth. 

August  25,  1940;  Hodge,  Louisiana 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List 
spouse's  occupation,  employer's  name  and  business  address(es). 

Rosalyn  Patrice  Baxter-Jones,  M.D.,  FACOG 
Medical  Director 
Women's  Health  Pavilion 
15030  Avenue  of  Science 
San  Diego,  California  92128 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates 
of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

San  Diego  State  University,  September  1958-June  8,1962,  B.A. 
San  Diego  State  University,  September  1965-June  9.1967,  M.S.W. 
University  of  San  Diego,  September  1968-May  29,1971,  J.D. 

6.  Employment  Record:  List  (by  year)  ail  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

July  1982  to  present.  Judge  of  the  Superior  Court,  San  Diego  Judicial  District 
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UNITED  STATES  SENATE 
QUESTIONNAIRE  FOR  JUDICIAL  NOMINEE 

July  1977  to  July  1982,  Judge  of  the  Municipal  Court,  San  Diego  Judicial 
District. 

May  1975  to  July  1977,  Private  practice:  Jones,  Cazares.  Adier  &  Lopez, 
Attorneys  at  Law 

March    1973   to   May    1975,   Staff  attorney.   Defenders,   Inc..  San   Diego, 
California 

January  1972  to  March  1973,  Staff  attorney,  California  Rural  Legal  Assistance, 
Modesto,  California 

August  1971  to  January  1972,  Legal  intern,  California  Rural  Legal  Assistance, 
Modesto,  California 

1970  (summer).  Legal  Services  Coordinator,  Community  Crisis  Center,  San 
Diego,  California 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

Yes.    U.S.  Army.    October  3,  1962  to  September  2,  1965,  Specialist  E-5. 
RA1 9750241 .    Honorable  discharge. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Minority  Group  Scholarship  (Books  and  Tuition)  (1968  to  1970),  Law  Review 
Scholarship  1970-71,  University  of  San  Diego 

Grantt-Richardson  Award,  Outstanding  Student  of  Juvenile  Law, 
University  of  San  Diego 

Book  Award  for  Outstanding  Achievement  in  Labor  Law  (1971),  University  of 
San  Diego 

Recipient,  Regional  Heber-Smith  Fellowship  (1971-1973) 

Honorary  Doctor  of  Laws,  California  Western  School  of  Law  (4-29-94) 
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Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  comnnittees 
or  conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and 
dates  of  any  offices  which  you  have  held  in  such  groups. 

San  Diego  County  Bar  Association,  Chair,  Jail  Subcommittee  (1975) 

Earl  B.  Gilliam  Bar  Association,  Past  President  (1976)  and  Current  member  of 
Judicial  Section. 

Member,  San  Diego  County  indigent  Defense  Policy  Board 

Member,  Criminal  Defense  Lawyers  Club,  San  Diego  (1975-1977) 

Faculty  Member,  Continuing  Judicial  Studies  Program  (1981) 

Member,  Juvenile  Court  Judges  Executive  Committee  (1990-1993) 

Past  Board  Member,  San  Diego  County  Bar  Foundation  (1990-1992) 

Member,  National  Bar  Association,  Judicial  Section 

Member,  California  Judges  Association 

Committee  Member,  Criminal  Justice  Committee 

Faculty  Member,  Continuing  Judicial  Education  Committee 

Member,  Criminal  Law  &  Procedure  Committee 

Chair,  Juvenile  Law  Committee  (1986) 

Past  Member,  Judicial  Council  Advisory  Committee  to  study  legislative 
proposals  on  trial  court  unification 

Board  Member,  Center  for  Civic  Education,  Law  in  a  Free  Society 

Past  Board  Member,  Southeast  Criminal  Justice  Coalition 

Past  Ex  Officio  Member,  San  Diego  County  Juvenile  Justice  Commission 
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Past  Member,  Metropolitan  Juvenile  &  Family  Court  Judges 

Past  Member,  Juvenile  Court  Committee  of  Family  Court  Judges 

Member,  Judicial  Section,  California  Black  Lawyers 

Past  Member,  Executive  Committee,  San  Diego  County  Superior  Court  (1989- 
1992) 

Past  Chairperson,  San  Diego  County  Commission  on  Children  and  Youth  (1984 
and  1992) 

Sat,  by  designation,  on  the  Court  of  Appeals,  4th  Appellate  District,  Division 
1 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active 
in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Member,  California  Judges  Association  (Lobby) 

Board  Member,  June  Burnett  Institute 

Member,  California  Black  Attorneys  Association 

Sigma  Pi  Phi  Fraternity 

Kappa  Alpha  Psi  Fraternity 

Member,  National  Association  of  Women  Judges 

Member,  National  Bar  Association 

Board  Member  (Past  President)  Earl  B.  Gilliam  Bar  Association 

Board  Member  Center  for  Civic  Education,  Law  in  a  Free  Society  (Lobby) 

Mentor,  Nia-UMOIA  Valencia  Park  Elementary  School 

Member,  Board  of  Visitors,  San  Diego  State  University  School  of  Social  Work 
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Member.  Prince  Hall  Masonic  Lodge 

Board  Member,  San  Diego  Historical  Society 

Trustee,  California  Western  School  of  Law 

11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  If  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  Information  for 
administrative  bodies  which  require  special  admission  to  practice. 

California  State  Courts,  January  5,  1972 

United  States  District  Court,  Southern  District  of  California,  July  15,  1975 

United  States  Court  of  Appeals,  9th  Circuit,  October  6,  1976 

12.  Published  Writings:  List  the  titles,  publishers  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee.  Also, 
please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional 
law  or  legal  policy.  If  there  were  press  reports  about  the  speech,  and  they  are 
readily  available  to  you,  please  supply  them. 

To  Plea  or  Not  to  Plea:  The  Question  Posed  bv  Federal  Rule  II.   Volume  7,  No. 
1,  San  Diego  Law  Review,  p.  90  (1970). 

Book   Review   -  Women's  Liberation  in  China   (1978)  by  Claudie   Broyelle, 
California  Western  International  Law  Journal,  California  Western  School  of  Law 

Chapter  17.  Disqualification  of  Judges 

(Co-author),  California  Criminal  Law  Procedure  and  Practice,  authored  section 

on  For  Cause  Challenges,  1st  and  2nd  Edition  (1986,1994) 

601  -  Status  Offender:   The  Sin  of  Omission 

(1985),  California  Peace  Officers  Magazine,  Vol.  5,  No.  6 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination 

Good.    August  10,  1993 
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14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

San  Diego  Municipal  Court,  July  7,  1977  to  July  1,  1982.  Appointed  to 
unexpired  term.   Elected  (uncontested)  to  full  6  year  term  November  4,  1980. 

San  Diego  Superior  Court,  July  2,  1982  to  present.  Appointed  July  2,  1982, 
and  elected  (uncontested)  to  full  6  year  term  November  6,  1984  and  November 
6,  1990. 

Municipal  Court  is  a  court  of  limited  jurisdiction  handling  infractions  and 
misdemeanors  and,  per  Proposition  115  makes  pronouncement  of  judgment  in 
lieu  of  Superior  Court  on  noncapital  criminal  cases  resolved  prior  to  bindover. 
All  Civil  cases  when  prayer  is  not  in  excess  of  $25,000. 

Superior  Court  is  a  court  of  record  of  general  jurisdiction. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and 
citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your  substantive  or 
procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on 
such  opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please 
provide  copies  of  the  opinions. 

(1)  I  am  attaching  copies  of  opinions  written  while  I  was  on  assignment  to  the 
Appellate  Court  that  were  not  published  opinions.  The  following  unpublished 
opinions  are  attached: 

Fox  vs  Fox  (1986)  D002857 

Chell  vs  Cannon  (1986)  D002475 

General  Electric  Company  vs  E.J. A.  Plastics.  Inc.  (1986)  D003000 

Levitz  et.al.  vs  Monet  (1986)  D003312 

As  to  the  published  opinions,  I  am  providing  the  following  cites: 

Ferrv  v.  San  Diego  Museum  of  Art  (1936)  180  CA3d  35 
Castle  V.  Castle  (1986)  180  CA3d  206 
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People  V.  Masrv  (1986)  179  CA3d  1149 


In  the  criminal  and  juvenile  trial  departments  of  the  Superior  Court,  written 
opinions  are  not  common. 


(2)  People  vs  Superior  Court:(Laurence  R.)  (1990)  220  CA3d  92.  The 
appellate  issue  presented  was  one  of  first  impression  dealing  with  the  statutory 
interpretation  of  Welfare  and  Institution  Code  section  707.  The  section  outlines 
factors  to  be  considered  by  the  Court  in  determining  whether  or  not  a  juvenile 
should  be  tried  as  an  adult.  The  narrow  issue  presented  was  whether  the  minor 
had  to  qualify  on  all  the  criteria  to  be  determined  fit  for  Juvenile  Court 
treatment.  A  writ  was  granted  directing  me  to  find  the  minor  unfit.  The 
California  Supreme  Court  ordered  this  opinion  depublished. 

Department  of  Corrections  v.  Superior  Court  (Ayala)  (1988)  199  CA3d  1087. 
The  appellate  issue  presented  was  whether  I  violated  the  due  process  rights  of 
the  People  by  issuing  an  order  that  protected  defendant's  affidavit  stating  the 
basis  for  a  discovery  request.  A  writ  issued  directing  me  to  release  the 
information  to  the  People. 

People  vs  Andres  M.  (1993)  18  CA  4th  1092.;  The  appellate  issue 
presented  was  whether  the  Court  was  obligated  to  verbally  state  findings 
that  were  obvious  from  the  record. 

(3)  People  vs  Superior  Court:  Laurence  R.  (1990)  220  CA3rd  92.;  Department 
of  Corrections  vs  Superior  Court  (Avala)  (1988)  199  CA  3rd  1087;  In  re  the 
Marriage  of  Marie  G.  and  Gene  Harmon.  Respondent,  vs  Marie  Harmon. 
Appellant.  (1985)  184  CA  3rd  754 

As  to  questions  (2)  and  (3),  there  were  no  written  opinions.   Appellate 
decisions  were  made  of  the  basis  of  the  transcripts  of  the  proceedings. 

16.  Public  Office:    State  (chronologically)  any  public  offices  you  have  held, 
other  than  judicial  offices,  including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office.        Not  applicable 
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17.LeQal  Career: 


Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name 
of  the  judge,  the  court,  and  the  dates  of  the  period  you 
were  a  clerk;  NO 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and 
dates      (Never  practiced  alone) 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with 
each; 


1982  to  present.  Appointed  and  elected  as  Judge  of  the  Superior  Court 

San  Diego  Judicial  District 

220  West  Broadway 

San  Diego,  California  92101 

July  1977  to  July  1982,  Appointed  and  elected  as  Judge  of  the  Municipal 

Court 

San  Diego  Judicial  District 

220  West  Broadway 

San  Diego,  California  92101 

May  1975  to  July  1977,  Private  Practice,  Jones,  Cazares.  Adier  &  Lopez, 

Attorneys  at  Law 

755  Union  Street 

San  Diego,  California  92101 

March  1973  to  May  1975,  Staff  Attorney,  Defenders,  Inc. 

339  West  Broadway 

San  Diego,  California  92101 
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January  1972  to  March  1973,  Staff  Attorney.  California  Rural  Legal 

Assistance 

405  H  Street 

Modesto,  California  95351 


August  1971  to  January  1972,  Legal  Intern,  California  Rural  Legal 

Assistance 

405  H  Street 

Modesto,  California  95351 

1970  (summer).  Legal  Services  Coordinator,  Community  Crisis  Center 

3004  Imperial  Avenue 

San  Diego,  California  92113 

b.  1 .  What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has 
changed  over  the  years? 


2.         Describe  your  typical  former  clients,  and  mention  the  areas, 
if  any,  in  which  you  have  specialized. 

(1)  California  Rural  Legal  Assistance  was  a  broad  based  civil  practice  involving 
the  areas  of  landlord-tenant,  real  property  transactions,  consumer  contract, 
employment  and  administrative  law. 

Defenders  Inc.  was  a  non-profit  organization  devoted  solely  to  defense  of 
the  indigent  criminal  defendants.     I  represented  individuals  accused  of 
crimes  ranging  from  misdemeanors  to  murder. 

In  private  practice  there  was  a  mixture  of  administrative  law,  criminal, 
juvenile,  domestic,  civil  rights,  and  personal  injury  cases. 

(2)  With  California  Rural  Legal  Assistance  and  Defenders  Inc.,  the  clients  were 
indigent  from  various  ethnic  groups.  In  private  practice,  I  was  a  member  of  a 
multiracial  partnership.  Our  clients  were  from  all  walks  of  life,  ethnic,  and 
income  groups. 
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1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at 
all?  If  the  frequency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giving  dates. 


While  working  with  the  CRLA,  I  would  appear  in  Court  on  a  fairly  regular  basis 
opposing  or  bringing  motions  on  behalf  of  my  clients  in  landlord  tenant  and 
retail  contract  disputes.  Administrative  hearings  occurred  with  less  frequency. 

Working  for  Defenders,  Inc.  caused  me  to  appear  in  Court  on  almost  a 
daily  basis.    I  represented  my  clients  from  arraignment  to  acquittal  or 
sentencing. 

I  appeared  in  Court  on  a  very  frequent  basis  in  private  practice 
representing  criminal,  juvenile,  family,  landlord,  administrative  law,  and 
Contract  law  clients. 

c.       .  2.         What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts 


(a) 

1% 

(b) 

97% 

(c) 

2% 

c.         3.         What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal 

(a)  25% 

(b)  75% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

I  did  not  keep  a  record  of  the  cases  I  tried  to  verdict  in  Courts  of  record  -I 
would,  to  the  best  of  my  knowledge  and  belief,  believe  it  to  be  in  the  area  of 
75-100.    On  99%  of  cases,  I  was  sole  counsel. 
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5.         What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

(a)  50% 

(b)  50% 

Litigation  Describe  the  ten  nnost  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.    Also  state  as  to  each  case: 

(a)  The  date  of  representation; 

(b)  The  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 

and  of  principal  counsel  for  each  of  the  other  parties 

People  vs  Ronaldo  Ronnie  Divino  (1974)  (sole  counsel) 
Case  No  Cr  32223.  Three  Counts  of  Arson  and  One  Count  of 
Attempted  Arson.    Case  involved  issue  of  unlawful  detention  and  right 
of  pyromaniac  to  receive  treatment-not  just  incarceration.    Defendant 
was  sentenced  to  prison. 

For  the  People:  Dep.  D.A.  Peter  Longanbach 

220  W.  Broadway 
San  Diego.  Ca.  92101 
(619)  531-4223 

Judge:    Verne  0.  Warner  (Deceased) 
San  Diego  Superior  Court 

People  vs  Trinidad  Mendez  Flores  (1975)  (sole  counsel) 
Case  No  Cr.  32926,  One  Count  of  Murder  with  armed  use  allegation. 
Issue  in  this  case  was  self  defense.    Defendant  had  a  prior  homicide. 
Jury  hung.    Defendant  plead  to  manslaughter  with  stipulated  local  time. 
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For  the  People:    Dep.  D.A.  Stephen  Hurst 
755  Crest  Drive 
Ericinitas.  Ca.  92024 
(619)753-0071 

Judge:    Franklin  B.  Orfield  (Retired) 
San  Diego  Superior  Court 

People  vs  Jerry  Wayne  Knight  (1974)  (sole  counsel) 

Case  No  CR.  33464,  Three  Counts  of  Robbery  and  One  Count  Kidnap 

armed  use  allegations  and  3  prior  felony  allegations. 

Defendant  escaped  from  prison  and  went  on  a  crime  spree. 

Defendant  was  sentenced  to  state  prison 

For  the  People:      Dep  D.A.  Steven  B.  Davis 
401  W.  A  Street  Ste.  2000 
San  Diego,  Ca.  92101 
(619)  236-1551 

Judge:  William  T.  Low  (Retired) 

San  Diego  Superior  Court 

People  vs  Mars  Danaerfield  (1975)  (sole  counsel) 

Case  No  Cr.  34856,  One  Count  Murder,  Three  Counts  Credit  Card 

Forgery,  One  Count  Auto  Theft. 

Original  counsel  was  relieved  and  I  was  appointed.   Case  was 

reversed  for  failure  to  grant  a  motion  for  self  representation. 

The  Appellate  Court  also  determined  my  suppression  motion  and 

a  motion  to  declare  a  witness  an  accomplice  to  have  merit. 

Subsequent  outcome  unknown  as  I  had  been  appointed  to  the  bench. 

For  the  People:    Dep.  D.A.  Robert  Lux 
(Deceased) 

Judge:    Robert  W.  Conyers  (Retired) 
San  Diego  Superior  Court 

People  vs  Adrian  Molina  Suarez  (1973)  (sole  counsel) 

Case  No  Cr  29043,  Two  Counts  attempted  1st  degree  burglary.  One 

Count  Auto  Theft,  One  Count  depriving  owner  of  vehicle. 
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Defendant  was  convicted  only  of  Auto  Theft.    Motion  for  new  trial 
was  granted.    Defendant  was  placed  on  probation. 

For  tfie  People:    Dep.  D.A.  Dan  Fox 

(Retired) 
Counsel  for  co-defendant:      William  Mudd 

Judge,  San  Diego  Superior  Court 

220  W.  Broadway 

San  Diego.  Ca.  92101 

(619)  531-3834 

Judge:    Gilbert  Harelson 

San  Diego  Superior  Court 

People  vs  Oscar  Trivett     {  1973)  (sole  counsel) 

Case  No  Cr  30279,  One  Count  PC  286,  Molest. 

Defendant  was  accused  of  incest-major  problem  with  the  case  was 

selecting  a  jury  that  would  be  fair  and  impartial.    He  was  convicted 

on  all  counts  and  sentenced  to  prison. 

For  the  People:    Dep.  D.A.  Robert  Able 
(Retired) 

Judge:     Ross  Tharp  (Retired) 

San  Diego  Superior  Court 


People  vs  Laurance  Burks     (1973)  (sole  counsel) 
Case  No  Cr  30574,  One  Count  of  PC  217  and  PC  245(a)  each. 
Defendant  accused  of  shooting  victim  in  the  head  at  point  blank 
range.  Identification  was  the  only  issue.    Defendant  was  convicted 
and  sentenced  to  prison. 

For  the  People:      Dep.  D.A.  Dan  Krause 
(Deceased) 

Judge:      Verne  Warner  (Deceased) 
San  Diego  Superior  Court 
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Ppnple  vs  Clarfince  Dair     (1975)  (sole  counsel) 

Case  No  Cr  34769,  One  Count  PC  496.1. 

Defendant  was  accused  of  possessing  various  items  that  had  been 

stolen.    Defendant  was  acquitted  of  the  felony  charges  but  convicted 

of  a  misdemeanor  and  placed  on  probation. 

For  the  People:      Dep.  D.A.  Michael  Carpenter 
P.O.  Box  X-1011 
San  Diego.  Ca.  92112 
(619)  531-4233 

Judge:    William  T.  Low  (Retired) 

San  Diego  Superior  Court 

People  vs  Larry  Turner     (1976)  (sole  counsel) 

Case  No  Cr  36639,  One  Count  PC  211. 

Defendant  was  accused  of  armed  robbery  of  a  fast  food  restaurant. 

No  prior  criminal  history.    I  utilized  a  diminished  capacity  defense. 

Defendant  was  convicted  and  placed  on  probation. 

For  the  People:    Dep.  D.A.  Forrest  Price 
(Retired) 

Judge:    Ed  Butler  (Retired) 

San  Diego  Superior  Court 

Pponle  vs  Terry  Earl  Calbert  (1973)  (sole  counsel) 
Case  No  Cr  29161,  One  Count  PC  459,  Burglary. 
Identification  issue.    Defendant  wore  a  zebra  striped  outfit 
Defendant  was  convicted  and  placed  on  probation. 

For  the  People:    Morgan  Lester 

Judge  of  the  Superior  Court 
325  S.  Melrose  Dr. 
Vista,  Ca.  92083 

Judge:      William  Yale 
(Retired) 
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Due  to  the  time  lapse,  1  7  years  on  the  bench,  and  the  retiring  and/or  death  of  other 
counsel  I  have  tried  cases  with,  I  have  enclosed  the  following  names  and  addresses 
of  counsel  who  have  appeared  in  my  department: 


Glorene  Franco 

Federal  Defenders  of  San  Diego,  Inc. 

225  Broadway,  Ste  900 

San  Diego,  Ca.  92101-5008 

(619)  234-8467 

Attorney  Gloria  Michaels 
Deputy  District  Attorney 
220  W.  Broadway 
San  Diego.  Ca.  92101 
(619)  531-4096 

Attorney  William  Collins 
Deputy  District  Attorney 
101  W.  Broadway  Ste.  700 
San  Diego,  Ca.  92101 
(619)  531-3626 


Attorney  Robert  Bourne 
2550  5th  Avenue.  Ste.  720 
San  Diego.  Ca.  92103-6624 
(619)  238-1124 

Attorney  Gregg  McClain 
Deputy  District  Attorney 
P.O.  Box  X-1011 
San  Diego,  Ca.  92112 
(619)  531-4205 


Attorney  Nancy  B.  Rosenfeld 
1168  Union  St.,  Ste.  303 
San  Diego,  Ca.  92101 
(619)  234-3616 
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Attorney  Robert  N.  Eichler 
Deputy  District  Attorney 
P.O.  Box  X-1011 
San  Diego,  Ca.  92112 
(619)  685-6531 

Attorney  William  Wong 
Deputy  United  State  Attorney 
1 130  O  Street.  Ste  3654 
Fresno,  Ca.  93271 
(209)  487-5172 

Attorney  Kerry  (Hamor)  Wells 
Deputy  District  Attorney 
101  W.  Broadway 
San  Diego,  Ca.  92101 
(619)  531-4119 

Attorney  Albert  Tamayo 
Deputy  Public  Defender 
233  A.  -Street 
San  Diego,  Ca.  92101 
(619)  338-4700 

Attorney  Josephine  Kiernan 
Deputy  District  Attorney 
101  W.  Broadway,  Ste.  700 
San  Diego,  Ca.  92112 
(619)  531-3581 

Attorney  Stephen  R.  Anear 
Deputy  District  Attorney 
P.O.  Box  X-1011 
San  Diego,  Ca.  92112 
(619)  531-4040 

Attorney  Steven  E.  Feldman 
934  23rd  Street 
San  Diego,  Ca.  92102 
(619)  232-8649 
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Legal  Activities:  Describe  the  most  significant  legal  activities  you  have 
pursued,  including  significant  litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived.) 

I  have  worked  to  involve  the  entire  community  of  San  Diego  in  the  Juvenile 
Justice  system,  i.e.,  churches,  rotaries,  etc.  I  have  served  on  the  Executive 
Committee,  Marshal's  Committee,  and  Juvenile  and  Family  Committees  of  our 
Court.  As  a  representative  of  our  Courts,  I  have  been  on  television  and  or  radio 
phone  in  talk  shows,  panels,  and  interviews  on  issues  encompassing 
community  involvement,  juvenile  prevention,  and  gangs  in  the  community.  I 
have  participated  in  a  community  law  school  to  stimulate  better  community 
utilization  of  our  Courts.  I  am  a  frequent  speaker  at  various  elementary,  junior, 
senior  high  schools,  and  college  classes.   These  are  extemporaneous  talks. 
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II.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock,  options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

I  will  be  eligible  to  retire  from  my  current  Judicial  position  at  age  60  with  75% 
of  the  pay  of  the  sitting  Judges. 

I  will  not  be  able  to  draw  California  Judicial  Retirement  and  serve  on  the 
Federal  bench.    I  will  be  reimbursed  for  my  actual  contributions  to  the 
retirement  fund. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

I  believe  potential  conflicts  may  arise  because  I  know  one  or  more  parties  to  a 
lawsuit.  I  would  disqualify  myself  if  I  felt  this  would  create  even  the 
appearance  of  impropriety.  I  would  make  all  appropriate  disclosures  to  counsel. 
In  any  situation  involving  a  possible  conflict,  I  would  adhere  to  the  Code  of 
Judicial  Conduct  or,  if  involving  a  question  of  first  impression,  I  would  seek  an 
advisory  opinion  from  my  bench  and  the  Federal  Ethics  Committee. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court? 
If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978, 
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-\j 


may  be  substituted  here.) 
SEE  ATTACHED  FINANCIAL  DISCLOSURE  REPORT 


Please  complete  the  attached  financial  net  worth  statement  in  detail  (add 
schedules  as  called  for). 

SEE  ATTACHED 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?   If  so 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of 
the  campaign,  your  title  and  responsibilities. 

NO 
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III.    GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  instances  and  the  amount  of  time  devoted  to 
each. 

a)  I  am  actively  involved  with  the  Salvation  Army  Board  and  a  special 
committee  studying  effective  utilization  of  the  Door  of  Hope,  a  multi-service 
program  addressing  the  needs  of  pregnant  minors,  Approximately  6  hours  per 
month. 

b)  Served  on  the  advisory  board  of  the  Sankofa  Bird  Project  as  participant, 
program  presenter  and  advisor.  This  project,  through  the  medium  of  town  hall 
meetings,  in  a  poor  section  of  San  Diego,  attempted  to  instill  positive  values 
utilizing  experts  and  role  models.  This  involved  approximately  4  to  6  hours  per 
week. 

c)  I  am  involved  as.a  mentor  at  Valencia  Park  Elementary  School  working  with 
at  risk  African-American  males.  This  activity  involves  approximately  2  hours 
per  week. 

d)  I  am  a  frequent  speaker  at  various  schools  in  the  community,  in  many 
instances  these  are  motivational  talks  to  youngsters  of  diverse  ethnic 
backgrounds  who  are  deemed  to  be  at  risk  for  dropping  out  of  school. 

e)  I  am  a  regular  presenter  of  the  Earl  B.  Gilliam  Bar  Association  Community 
Law  School.  The  legal  system  is  explained  to  members  of  the  minority 
community  and  efforts  made  to  encourage  utilization  of  same  concerns  of 
community  members  are  addressed.  This  involves  approximately  3  to  4  hours 
per  session. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates 
—  through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?   If  so,  list,  with  dates  of  membership. 
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What  you  have  done  to  try  to  change  these  policies? 

I  currently  belong  to  the  following  "men  only"  organizations:  Kappa  Alpha  Psi 
and  Sigma  Pi  Phi  social  fraternities  and  the  Prince  Hall  Masonic  Lodge.  These 
organizations  are  historic,  educational,  civic  and  religious  in  origin  and  purpose. 
I  am  taking  the  liberty  of  attaching  excerpts  from  California  Judges  Association 
Committee  on  Judicial  Ethics,  Opinion  No.  34  (Attachment  2).  I  am  sensitive 
to  and  supportive  of  Canon  2.  If  membership  in  these  organizations  is  deemed 
to  be  a  violation  of  Canon  2,  I  would  resign  my  membership  on  that  basis. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates 
for  nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated. 

Yes.  Yes.  There  was  an  Interview  by  a  local  committee.  The  recommendation 
was  reviewed  by  a  state  committee.  There  was  a  personal  interview  by 
Senator  Dianne  Feinstein,  the  Department  of  Justice,  the  Federal  Bureau  of 
Investigation,  and  the  American  Bar  Association. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.         A  tendency  by  the  judiciary  toward  problem-solution  rather  than 


21 


1010 


UNITED  STATES  SENATE 
QUESTIONNAIRE  FOR  JUDICIAL  NOMINEE 


grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions 
in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

I  believe  in,  and  have  practiced,  a  Judicial  philosophy  of  stare  decisis. 
Justice  demands  that  it  not  be  subject  to  the  individual  whims  of  a 
particular  jurist. 

In  espousing  this  belief,  I  am  not  abdicating  my  belief  in  the  Judicial 
Branch's  obligation  to  make  rulings  on  constitutional  and  other  legal  issues 
raised  by  enacted  laws. 

As  a  United  States  District  Court  Judge,  I  would  be  governed  by  those  long 
standing  principles  that  allow  access  to  the  third  branch  of  government  - 
standing,  ripeness,  and  a  legal  issue  to  be  resolved.  As  a  District  Court  Judge, 
I  would  be  obligated  to  follow  case  precedent  as  established  by  the  9th  Circuit 
Court  of  Appeals  and  the  United  States  Supreme  Court. 
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Raporx   R«qulr«d   by   tii«   BUilcs 
Rmtora   Xct    of    1969,    Pub.    L.    No. 
101-194,       HavmmbT    30,     1969 
(5    U.S.C.A.    App.    6,    SSlOl-112) 


1.    PSTMO  IUpamQ9    (Laat.   Bua,    (Int.    alddl*   laltUl) 

JONES,    Napoleon   A.,    Jr. 

2.   Coart  or  Organlzatloa 

San   Diego   County   Superior 
Court 

3.    Dat*  of   Raport 

6-9-94 

i.    Tl^l«      (Arxlcl*    111    }udg«s   iltOlCMZm  «ctlv«  or 

••nlor   scacus;    Maglacrata  judges    iodlcata 
foil-   or   p»rt-tl»o) 

Judge 

5.    Report  Type    (check   appropriate   type) 
X    Xoairutloa,    Date    6-8-94 
loltial        Annual        Pinal 

6.    Reporting   Period 

6-8-94    -    6-9-94 

7.    ctiABtMrB   or  Office  Addroas 

San    Diego   County   Superior   Court 
220    West   Broadway 
San    Diego,    CA   92101 

0.   On   Che  baela  of   the   inforaatioo  contained    in   tbia   Report,    it 
is.    In  sy  opinion.    In   coapliance   witn   applicable    laws    and 
reoulatlons 

Revlewiaa  Officer  Slooature 

IMPORTANT   NOTES:     77k   instructions     accompanying     this  form   /Trust   be  followed.    Complete  aU  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.   Sipi   on  last  page. 

I.     POSITIONS.     (Reponing  individual  only,  see  pp.  IS  of  Instructions.) 

POSITION  NAME  OF  ORGANlZATION/ENTm' 

NONE       (No  reportable  poeltlone) 

Director 


Center  for  Civic  Education 


Trustee 


Director 
Director 


California  Western  School  of  Law 

San  Diego  Historical  Society 
Salvation  Army 


AGREEMENTS.     (Reporting  individual  only;  see  p.  8-9  of  Instnictions.) 
DATE  PARTIES  AND  TERMS 


El 


NONE       (Mo  reporubls  agrsMinte) 


NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Insinicuons.) 


DATE 
(Honoraria  only) 


SOURCE  AND  TYPE 


n 


NONE       (Ho  reportable  noo-inveataaot  locooe) 

Judge  -  San  Diego  Superior  Court 


GROSS  INCOME 
(yours,  not  spouse's) 


Womens  Health  Pavillion  Medical  Group  - 
Medical  Director 

Vista  Women's  Center  -  Medical  Doctor 
Tri  City  Medical  Center  -  Medical  Doctor 


$ 

104 

,262 

00 

s 

(S) 

$ 

(S) 

$ 

(S) 

$ 
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Mamm  of  P«r»oo  ft«porcln9 

JONES,    Napoleon   A.,    Jr, 


D«t«  of  Rapox-t 

6-9-94 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children:  nsc  the  parentheticals  '(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.    See  pp.L3-15  of  Instructions.' 

SOURCE  DESCRIPTION 


n 


NONE       IMo  Bucto  rsporubla  rslmbiiri ■■■nf  or  glfta) 

EXEMPT 


V.     OTHER  GIFTS,     (includes  those  to  spouse  and  deoendent  children;  use  the  parentheticals  '(S)'  and  *(DQ*  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.15-16  of  Instmctioas.' 


n 


SOURCE 

NONE       (>o  •uch  raporubl*  9lft>) 


DESCRIPTION 


VALUE 


EXEMPT 


VI.     LIABILITIES,     (includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liabilitv  or  spouse,  '(J)*  for  Joint  liability  of  reporting 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.    See  pp.l^i8  oilnstructions.) 


D 


CREDITOR 
NONE      (ao  rcporubl*  llablllclu) 


DESCRIPTION 


VALUE    CODE* 


None  for  Husband 

U.S.  Government 

Wells  Fargo  Bank 

Security  Pacific 

Bank 

Trans  America 

SBA  Loan   "S 

" 

Credit 

Line 

"S" 

Credit 

Line 

"S- 

Credit 

Line 

"S" 

vKun  oaon: 


;13,000  or  !■•• 
S3>0,001   u  $500,000 


Z  •  JU,001  to  sso.ooo 
O  -  9500,001.  to  91,000,1 


I,  •  $50,001  to  ;ioo,ooo 

?  -  MoTO  thu  si, 000, 000 


M  >  S100,001  to  USO.OOO 
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VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  »hose  of  spouse 

and  dependent  children;  see  pp.  1&-27  of  Instructions.) 


DAscrlption  at  Aaaeca 
(iocludiiig   truac  aaaeta) 

Indicata.    whare  applicable^    owner  o£ 
the   aaeet  by   using  the  parenthetical: 
•(J)"    for  joint  ownaxsbip  of  report- 
ing  individual   and    sponae,    "(SJ      for 
aeparate   ownerahlp    by   apouae.     *(0C)" 
for  ownarablp  by  dependant  cnila. 

PJaea   "(X)*   aft«r  eacb   aaaet 
ex«Bpc  IxoB  prior  dlacloaure. 

B. 

-  durlno 
xeportlng 
period 

c. 

Cross  value 

at  end  of 

reporting 

period 

0. 
TransactlooB  during  reporting  period 

(1) 

Code^ 
(»-B) 

(2) 
Type 

<!:'■' 

dlv   , 

rent  or 

int.) 

(1) 

(J-P) 

(2) 

Valne 

Hetbod-i 

Code-" 

(C-W) 

,4^ 
bi;;l4ii, 

redecs- 
tloa) 

11  Dot.  exaopt   froD  dl&closura 

ilia: 

Honth 

Day 

(3) 

Value-, 
Code' 
(J-P) 

(«) 

Gain, 
Code' 
(»-B) 

Identity  of 
baver/aeller 
(il    private 
transaction) 

NONE      (No   reportable 
iocooe,    assets,    or 
transactional 

1  SD  County   Credit   Union 
Money  Market 

A 

Int. 

K 

T 

E 

CEMPT 

2  SD   County   Credit    Union 
CD 

A 

Int. 

K 

T 

E 

(EMPT 

3  Franklin  Calif    Insured 
Tax   Free 

A 

Div. 

K 

T 

E 

CEMPT 

*  ITT   Hartford 

A 

Int. 

J 

T 

E 

CEMPT 

5  Dean   Witter   Keynoids- 
San  Diego   IRA 

A 

Int. 

J 

T 

E 

CEMPT 

6  SD  County   Credit   Union 
Savings 

A 

Int. 

J 

T 

E 

CEMPT 

'  Met-Life  Annuity 

A 

Int. 

J 

T 

E 

CEMPT 

e Jackson   Nat ■ 1   Lite 
Ins.    Annuity    "S" 

A 

Int. 

J 

T 

E 

KEMPT 

'  Womens   Health   Pavillio 
Medical   Group    "S" 

1 
B 

Div. 

J 

U 

E 

KEMPT 

10 

11 

12 

13 

i< 

15 

16 

17 

IS 

19 

20 

1  locoaa/Calii  Codaa:        »-Sl,000  or  leu                    B-S1,001  to  $2,500                    C-$2,S01  to  5,000                      0-$S,001  to  SU,000 
(See    Col.    Bl    I   D4)         E-S15,001    to   SSO.OOO             F-S50,001    to  SIOO.OOO                C-SIOO.OOl    to   SI. 000, 000         B-HOra    than    SI. 000. 000 

2  Value  Codaai                       J-S15,000   or  l«sa                   K-SlS.OOl   to   550,000                 l-$50,001   to  ilOO.OOO               lf;lad,001   to  $256,000 
(See   Col.    CI    C    D31         FI-S250.001    to   S500.000        O-S500,001    to   SI. 000. 000        Ptlore    than   SI. 000. 000 

i  Valne  Mathod  Code*:      Q-Appralaal                               R-Coit  (rMl  estate  only)     s-As*«s>Mot                                 TWUaii/tUrlcot 
(Sm  Col.  C!)                   U-Boolc  Valae                            v-othfar                                           u-Satlaatod 
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lUaa  of  P«raaa  Rcportlag 

JONES,    Napoleon   A.,    Jr. 


D«t«  of  Roport 

6-9-94 


VIII.    ADDITIONAL  IN-  ORMATION  or  EXPLANATIONS.    (Indian  put  of  Report.) 


IX.    CERTIFICATION. 

Id  compliance  with  the  provisions  of  28  VS.C  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
funaion  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  de&ned  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  cenify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  unth  the  provisions  of  5  U.S.CA  app.  7,  §  501  eL  seq,  5  U.S.C  §  7353  and  Judicial  Conference 
reflations. 


Signat 


T^'-- 


QvN..<2-^i 


Date 


>~S  -q  H 


NOTE:      ANY  INDIVIDUAL  \VH<Sl^OWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  GIVE,  AND  CRIMINAL  SANCTIONS  (5  U.S.CA.  APP.  6.  §  104,  AND  18  U.S.C  §  1001.) 


FILING  INS-mUCnONS: 

Mail 

signed 

original 

copies  to: 

Judicial  Ethics  Comminee 
Administrative  OfBce  of  the 

United  States  Courts 
Washington,  DC   20544 
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GARY  L.  BARNES  &  CO. 

Certified  Public  Accountant 


M£]lilBQlj  Filth  Avenue  FInancUl  Centre 

Amertcan  InMltute  o(  CPA  $  2S50  Flhh  Avenue  •  SuHe  529 

CilUoml*  Society  ol  CPAj  San  Diego.  CA  9210i«24 

(619)  233-74«9 
FAX  (619)  233-7+M 


ACCODNTANT'S  COMPIIATIOH  REPORT 


Judge  Napoleon  A.  Jones,  Jr.  and 
Dr.  Rosalyn  P.  Baxter- Jones 
San  Diego,  California 

We  have  compiled  the  accompanying  personal  financial  statement 
of  Judge  Napoleon  A.  Jones,  Jr.  and  Dr.  Rosalyn  P. 
Baxter-Jones  as  of  May  31,  1994,  in  the  accompanying 
prescribed  form,  in  accordance  with  standards  established  by 
the  American  Institute  of  Certified  Public  Accountants. 

Our  compilation  was  limited  to  presenting  in  the  form 
prescribed  by  the  United  States  Senate  Judiciary  Committee 
information  that  is  the  representation  of  Judge  Jones  and 
Dr.  Baxter- Jones.  We  have  not  audited  or  reviewed  the 
financial  statement  referred  to  above  and,  accordingly,  do  not 
express  an  opinion  or  any  other  form  of  assurance  on  it. 

This  financial  statement  is  intended  to  present  the  assets  of 
Judge  Jones  and  Dr.  Baxter- Jones  at  estimated  current  values 
and  their  liabilities  at  estimated  current  amounts. 

This  financial  statement  is  presented  in  accordance  with  the 
requirements  of  the  United  States  Senate  Judiciary  Committee, 
which  differ  from  generally  accepted  accounting  principles. 
Accordingly,  this  financial  statement  is  not  designed  for 
those  who  are  not  informed  about  such  differences. 


June  14,  1994 


/J«^  i-  ^»»'V*.>J_>  **  ^. 
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JUDGE  NAPOLEON  A.  JONES,  JR.  AND 

DR.  ROSALYN  P.  BAXTER-JONES  •«•« 

HKANOAL  n-ATEME^rr 

NBT  WORTH 

AS  OF  MAY   31,    1994 

Provide  «  complete,  coneat  finudal  net  worth  ttitemeot  which  Itetnlzet  b  deUfl 
an  UMti  Oachidmg  biLi±  iccooott,  leil  eime.  fecQddet,  tnao,  loveitmeDtt,  tod  o(^ 
boklii)|i)  til  lltbdlltiu  QiKladlnf  debo,  mortfiget,  louu,  ud  oibCT  floaocUl  obUf tdoai)  «f 
yourself,  your  tpooM,  tod  other  invncdlate  memben  of  yo»  bomehold. 


Asstn 

UAtnimt 

CukeobududiaUab-Sched    1 

$        81 

00( 

M>«M  p«rd))<  IB  Uik>-«Mond 

VS.  OavtruMol  ntacr>im-»U 

NoM  piyilib  to  Uob-ODMcmd 

Usud  Kauiic*-*U  tchciiU -Sched    2 

28 

20^ 

Ng«a  piyibb  to  ttbdrm 

Vi3ltuaH>ajMt*-*UK»>tM»-Sched   3 

« 

00( 

hetuptyOktatibai 
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JUDGE  NAPOLEON  A.  JONES. JR.  AND 

DR.  ROSALYN  P.  BAXTER-JONES 

SUPPLEMENTAL  SCHEDULES  TO 

PERSONAL  FINANCIAL  STATEMENT 

AS  OF  MAY  31.  1994 


HUSBAND'S 

SEPARATE 

PROPERTY 

WIFE'S 
SEPARATE 
PROPERTY 

JOINT 
PROPERTY 

TOTAL 

Schedule  1  -  Cash  Accounts 

San  Diego  County  Credit  Union: 
Checking  accounts 
Savings  account 
Money  market  account 
Certificate  of  deposit 
Dean  Witter  IRA 
Wells  Fargo  Bank: 
Checking  account 
Savings  account 

$    3.400 
10.700 
12.900 
30.400 
14.200 

$ 

5.000 
300 

$ 

3.900 

Totals 

$   71.600 

$ 

5,500 

$ 

3.900  $ 

81,000 

Schedule  2  -  Listed  Securities 

2.178  Shs.  Franklin  CA  Tax  Free  Fund   $   27.450 

34  Shs.  S.D.G.  &  E.  Common  750 

Totals  $   28.200 


28.200 


Schedule  3  -  Unlisted  Securities 
100  Shs.  WHP  Medical  Group. Inc. 
100  Shs.  WHP.  Inc.  Common 
Totals 


Schedule  4  -  Real  Estate 

Personal  residence  located  in 
Poway.  California 


Common 


2.000 
2.000 


4,000 


4.000 


$  650,000  $  650.000 


Schedule  5  -  Autos  i  Other  Personal 

Property 

28.000 
6.000 

100.000 

$ 

25.000 
35.000 

$ 

143.000 
50.000 

1993  Volvo 

1989  Nissan  &  1977  VW  Van 

1992  Cadillac 

Jewelry 

Art  Work  &  Collectibles 

Household  furniture  &  furnishings 

$ 

Totals 

$_ 

134.000 

i 

60,000 

$ 

193.000  $ 

387,000 

SEE  ACCOUNTANT'S  COMPILATION  REPORT 
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JUDGE  NAPOLEON  A.  JONES, JR.  AND 

DR.  ROSALYN  P.  BAXTER-JONES 

SUPPLEMENTAL  SCHEDULES  TO 

PERSONAL  FINANCIAL  STATEMENT 

AS  OF  MAY  31,  1994 


Schedule  6  -  Other  Assets 
CA  Judges  Retirement 
San  Diego  County  Retirement  account 
Met  Life  Growth  Plus  account 
Farm  and  Home  annuity  contract 
Other  annuity  contract 
Totals 


HUSBAND'S 

WIFE'S 

SEPARATE 

SEPARATE 

JOINT 

PROPERTY 

PROPERTY 

PROPERTY 

f   100,000 

3.800 

A,  200 

3,800 

$   111.800   $ 


5.000 


5.000 


.ICIAL 


S   116.800 


Schedule  7  -  Real  Estate  Mortgage 
Franklin  Mortgage  Capital  Corp. 

Schedule  8  -  Other  Debts 

GMAC  -  Secured  by  1992  Cadillac 
Security  Pacific  line  of  credit 
Trans  America  line  of  credit 
Wells  Fargo  line  of  credit 
Wells  Fargo  Visa 
Maryland  Bank  Visa  &  M/C 
Union  Bank  M/C 

Seven  other  accounts  -  $1,000  or 
less  each 
Total 


9,500 

25,000 

25,000 

15.000 

6,000 

4,000 

2,000 

A.  100 


$   90.600 


i    AQfi.snn  i    Aqfi.sno 


90-600 


Schedule  9  -  Assets  Pledged 

The  personal  residence  reported  at  Schedule  4  above  is  pledged  as  security  on  a 
$275,000  SBA  loan  obtained  from  First  Interstate  Bank  by  the  wife's  corporation. 
Women's  Health  Pavilion  Medical  Group,  Inc. 


SEE  ACCOUNTANT'S  COMPILATION  REPORT 
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UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used.) 

John  Corbett  O'Meara 

Address:  List  current  place  of  residence  and  office 
address (es) . 

Residence: 

10  Donovan  Place 

Grosse  Pointe,  Michigan   48230 

Office: 

Dickinson,  Wright,  Moon,  Van  Dusen  &  Freeman 

One  Detroit  Center 

500  Woodward  Avenue,  Suite  4000 

Detroit,  Michigan   48226 

Date  and  place  of  birth. 

November  4,  1933 
Hillsdale,  Michigan 

Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and  busi- 
ness address (es). 

Married  to  Julia  Donovan  Darlow 
Occupation:   Lawyer 

Partner,  Dickinson,  Wright,  Moon,  Van  Dusen  &  Freeman 

One  Detroit  Center 

500  Woodward  Avenue,  Suite  4000 

Detroit,  Michigan   48226 

Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

University  of  Notre  Dame,   1951-1955,  AB  1955  in  English 
Literature 

Harvard  Law  School,  1959-1962,  LLB  1962 
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Employment  Record;  List  (by  year)  all  business  or  profes- 
sional corporations,  companies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

I  graduated  from  college  in  June,  1955. 

1955-59  U.S.  Naval  Officer  serving  in  one  destroyer 
escort  and  two  submarines . 

1959-61  During  the  time  I  was  not  attending  law  school: 
Staff  Assistant  to  United  States  Senator  Philip 
A.  Hart  of  Michigan. 

1959-70  Naval  Reservist;  Officer  in  two  Naval  Reserve 
Submarine  Divisions,  one  located  in  Salem, 
Massachusetts,  the  other  in  Detroit,  Michigan. 

19  60-62  Proctor  at  Harvard  College  Freshman  Halls. 
Coach  of  the  Harvard  Freshman  Debate  Team.     ■ 

1962-  Associate,  and  then  partner,  of  the  firm  now 
named  Dickinson,  Wright,  Moon,  Van  Dusen  & 
Freeman.  I  became  a  partner  on  January  1,  1970 
and  specialized  in  employment  and  labor  law  and 
since  sometime  in  1985  I  have  been  the  Head  of 
the  Employment  Law  Group  of  the  firm,  one  of 
the  firm's  four  Practice  Groups. 

1965-70  Adjunct  Professor,  University  of  Detroit  Law 
School. 


Military  Service;  Have  you  had  any  military  service?  If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

I  attended  college  on  a  Naval  Reserve  Officer's  Training 
Corps  scholarship  as  a  Midshipman  USNR.  Upon  graduation 
in  1955  I  was  commissioned  Ensign,  United  States  Navy, 
(Serial  No.  C545607)  and  was  posted  for  duty  aboard  the 
USS  LOWE  (DER  325)  where  I  served  as  Communication 
Officer  for  one  year  and  qualified  as  Officer  of  the 
Deck.  In  early  1956  I  was  selected  for  submarine  school 
and  attended  the  Officer  Submarine  Course  in  New  London, 
Connecticut  from  July,  1956  through  December  of  that 
year.  After  submarine  school  I  served  for  approximately 
seven  months  on  USS  TIGRONE   (SSR  419)  as  Supply  Officer 
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and  Communicator.  I  qualified  in  submarines  (won  my 
Dolphins)  aboard  TIGRONE  and  was  transfered  in  the 
summer  of  1957  to  the  USS  BARBERO  (SSG  317),  our  first 
guided  missile  submarine.  While  serving  on  BARBERO  my 
primary  duty  assignment  was  as  Communicator  (for  about 
eight  months)  then  as  Engineer  Officer  for  the  remainder 
of  my  tour  of  duty,  which  ended  in  the  spring  of  1959. 
I  was  released  from  active  duty  as  a  Lieutenant  (junior 
grade)  and  had  been  selected  for  promotion  to  full 
Lieutenant. 

During  law  school  I  was  a  member  of  the  Naval  Reserve 
Submarine  Unit  at  Salem,  Massachusetts.  After  law 
school,  when  I  moved  to  Detroit  to  practice  law,  I 
became  Executive  Officer  and  then  Commanding  Officer  of 
the  U.S.  Naval  Submarine  Division  9-228  stationed  at 
what  was  then  the  Brodhead  Naval  Armory  in  Detroit.  I 
ended  my  Naval  Reserve  activity  early  in  1971,  having 
been  promoted  to  Lt.  Commander  and  then  Commander,  USNR. 
I  received  an  Honorable  Discharge  from  the  Naval  Service 
sometime  in  1972  or  1973. 

Honors  and  Awards;  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Coinmittee. 

(a)  University  of  Notre  Dame: 

NROTC  Regular  Scholarship 

During  my  senior  year.  Chairperson,  Blue  Circle 
Honor  Society  (Executive  arm  of  student  government) 

Recipient  of  Dome  Award,  received  by  four  outstand- 
ing seniors 

(b)  Harvard  Law  School: 

During  last  two  years  of  law  school.  Proctor,  Fresh- 
man Halls  at  Harvard  College  (1960-61  Hollis  Hall; 
1961-62  Pennypacker  Hall) 

Coach,  Harvard  College,  Freshman  Debate  Team  1961-62 

I  also  worked  in  the  Admissions  Office  for  Harvard 
College  under  Freshman  Dean  Skiddy  von  Stade  and 
Assistant  Dean  Humphrey  Dohrman. 

With  partner  Sheldon  Taft  was  a  quarter-final 
oralist  in  the  Ames  Moot  Court  Competition. 
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(c)  As  a  lawyer: 

Fellow,  American  College  of  Trial  Lawyers 

Fellow,  American  Bar  Foundation 

Life  Member,  Sixth  Circuit  Judicial  Conference 

Bar  Associations;  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Fellow,  American  College  of  Trial  Lawyers 

Life  Member,  Sixth  Circuit  Judicial  Conference 

Fellow,  American  Bar  Foundation 

American  Bar  Association,  1963-present 

ADR  (Alternatives  to  traditional  methods  of 
Dispute  Resolution)  Committee,  General  Practice 
Section  (Co-Chair  1989-1990) 

Labor  and  Employment  Law  Section 

Member,  Committee  on  Intra-Union  Remedies  (Co- 
Chairman  1971-1972) 

Member,  Committee  on  Institutes,  1973-1975 

Member,  Committee  on  Development  of  the  Law 
Under  the  National  Labor  Relations  Act,  1978- 
present 

State  Bar  of  Michigan,  1963-present 

Member,  United  States   Courts   Committee,  1980  to 
present,  (Chair,  1984-1985) 

Member,  Labor  Law  Section,  1964-present;  Council 
Member,  1974-1976 

Member  and  Council  Member,  Young  Lawyers  Section. 
1969-1970  ^  J  ^, 

Member,   Corporation,    Securities   and  Finance 
Section,  1968-1971 
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Member,  ADR  Committee,  1981-1991 

Member,  ADR  Section  Council,  1991-present 

Detroit  Bar  Association,  1963-present 

Member  and  Officer,   Young  Lawyers   Committee, 
1964-1968 

Member,  Federal  Courts  Committee,  1979-1988 


Member,   Employment  Dispute  Committee,   Center  For 
Public  Resources 

Member,  American  Judicature  Society,  1964-present 

Member,  Women  Lawyers  Association  of  Michigan,  1975- 
1985 

Arbitrator,   Attorney  Discipline  Commission,  1973- 
present 

Member,   Incorporated  Society   of   Irish  American 
Lawyers,  1975-present 

Member,  Supreme  Court  Committee  to  Revise  the  Rules 
of  Evidence,  1975-1977 

Member,  Mayor's  Committee  For  The  Administration  of 
Justice  During  Civil  Disorders,  1967-70 

Consultant,  New  Detroit  Committee,  1967-1969 

President,  Young  Lawyers  For  A  Qualified  Judiciary, 
Inc.,  1966-69 


Other  Memberships;  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Organizations  which  do  some  lobbying: 

Board  of  Directors,   Michigan  Opera  Theatre,   1986  to 
present 

Board  of  Directors,   Spectrum  Human  Services,  1988  to 
present 
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Organizations  which  do  no  lobbying: 

Detroit  Club,  1975  to  present 

Grosse  Pointe  Club,  1985  to  present 

Member,  Committee   of  Visitors,   Wayne  State  University 
Law  School,  1978-1983 

Member,   Committee   of    9  9    to   Revise  Wayne   County 
Government,  19  66-68 

Member,  Board  of   Directors,   Harvard  Club  of  Eastern 
Michigan,  1963-1967 

11.  Court  Admission;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

United  States  Supreme  Court,  1966 

United  States  Court  of  Appeals   for  the  Sixth  Circuit, 
1964 

United  States  District  Court  for  the  Eastern  District  of 
Michigan,  1963 

United  States  District  Court  for  the  Western  District  of 
Michigan,  1964 

All  Michigan  courts,  1963 

12.  Published  Writings;  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  avail- 
able to  you,  please  supply  them. 

"The  Forum  Of  Fear;  A  Neurosis  Which  Can  Be  Cured" 
Michigan  Bar  Journal,  October  1990 

"Preventing  Lawsuits  -  An   Interview  With  John  Corbett 

O'Meara" 

Ideas  &  Trends  In  Personnel,  January  25,  1989 

Published  by  Commerce  Clearing  House,  Inc. 
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■Alt«rnatlve  Dispute 
Lav  Appllcatione" 
Michigan  Bar  Journal 


Reiolution:  Some  Employment 
October,  1985 


The  Emerging  Law  of  Employeea'  Right  To  Privacy* 
Personnel  Administrator ,  June  1965 

■Toward  More  Rational  Anti-Nepotism  Rules" 
The  Detroiter,  February  1984 

"Nepotism  Rules  Due  For  A  New  Perusal" 
Detroit  Free  Press,  February  20,  1984 

"Trends  In  Employmenl|  Relations  Law:  Outlook  For 
The  2l8t  Century" 


■Whither  Affirmative 

"The  Rehnquist  Court 
How  Will  It  Be?" 


Action?" 

And  Employment  Law  Cases: 


Chapter  on  sexual  Harassment  in  California  Institute 
Book  (1992)  on  employment  relations. 

■Boys  Market" 

Practicing  Law  Institiute,  1976  (No  copy  can  be  found) 

Health;  What  is  the  preslent  state  of  your  health?  List  the 
date  of  your  last  physical!  examination. 

Excellent;  January  26,  1993 

Judicial  Office;  StatL  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  descrippion  of  the  jurisdiction  of  each 
such  court. 

None. 

Citations;  If  you  are  o^  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  m^st  significant  opinions  you  have 
written;  (2)  a  short  siusmary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  vere  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.  I  If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 


None. 
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16.  Public  Office;  State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

None. 


17.   Legal  Career; 

a.  Described   chronologically   your   law   practice  and 
experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  have  not  served  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Associate  (1962-1969)  then  Partner  (1970- 
present)  of  Dickinson,  Wright,  Moon,  Van  Dusen  & 
Freeman  (and  its  predecessors  in  name).  The 
firm's  present  address  is  500  Woodward  Avenue, 
Suite  4000,  Detroit,  Michigan  48226. 

Since  1985  I  have  been  Head  of  the  Employment 
Law  Group,  one  of  my  firm's  four  Practice 
Groups. 

b.  1.  What  has  been  the  general  character  of  your  law 

practice,  dividing  it  into  periods  with  dates  if  its 
character  has  changed  over  the  years? 

From  1962-1965,  as  a  junior  lawyer  with  my  firm, 
I  was  assigned  a  wide  variety  of  cases  including 
private  financing  of  real  estate  developments, 
corporate  natters  generally,  including  the 
creation  and  modification  of  corporate 
structures,  general  litigation,  including 
defense  of   negligence   cases  and  insurance 
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disputes,  some  workers'  compensation  matters, 
unfair  labor  practice  trials  before  the  National 
Labor  Relations  Board,  labor  arbitration 
matters,  some  limited  divorce  work,  and  I 
undertook  a  number  of  assignments  to  defend 
people  accused  of  crimes  on  a  pro  bono  basis. 

Commencing  approximately  19  65  I  began  to 
specialize  in  general  litigation  with  an 
emphasis  on  labor  law  and  continued  to  handle  a 
variety  of  general  litigation  matters  into  the 
mid-1970s.  From  that  point  to  the  present,  my 
practice  has  consisted  of  a  variable  mix  of 
labor,  employment  litigation  and  some  other 
litigation. 

Since  19  85  the  work  for  my  law  firm  has  had  more 
of  a  practice  management  orientation  as  I 
devoted  time  to  assigning  and  monitoring  the 
performance  of  the  work  of  the  25  or  so  lawyers 
who  now  practice  in  my  firm's  Employment  and 
Labor  Law  Group. 

2.  Described  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

During  the  past  ten  years  or  so  I  have 
represented  multi-national  corporations  and  sole 
proprietorships.  I  have  advised  and  represented 
non-profit  corporations.  With  regard  to  the 
industries  from  which  my  clients  have  come,  they 
would  include  the  automobile  industry,  public 
utilities,  high  technology  manufacturers,  rail- 
roads, airlines,  advertising  firms,  municipal- 
ities, clients  rendering  social  services,  health 
industry  and  other  insurers,  financial  institu- 
tions, law  firms,  accounting  firms,  and  a 
variety  of  clients  in  the  communications 
industry. 

Additionally,  for  several  years  I  supervised  my 
firm's  participation  in  the  pro  bono  publico 
program  of  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or 
not  at  all?  If  the  frequency  of  your  appearances  in 
court  varied,  describe  each  such  variance,  giving 
dates . 
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Regularly,  but  because  of  my  practice  management 
responsibilities,  somewhat  less  in  the  last  5 
years  than  in  the  25  earlier  years  of  legal 
practice. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts  -  45% 

(b)  state  courts  of  record  -  55% 

(c)  other  courts  -  de  minimus . 

3.  What  percentage  of  your  litigation  was: 

(a)  civil  -   95% 

(b)  criminal  -  5% 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled), 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Approximately  30;  75%  of  which  were  jury  trials, 
25%  of  which  were  bench  trials;  I  was  chief 
counsel  in  at  least  80%  of  the  cases  and  in  100% 
of  the  cases  I  tried  since  approximately  1970. 
I  also  was  chief  trial  counsel  in  approximately 
35  unfair  labor  practice  charge  cases  before  the 
NLRB  and  in  a  great  many  (I  believe  the  number 
to  be  at  least  150)  labor  arbitrations. 

5.  What  percentage  of  these  trials  was: 

(a)  jury 

(b)  non-jury 

See  C.4  above. 


L8.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.  Give  a  capsule  suiranary  of  the  substance  of 
each  case.  Identify  the  party  or  parties  whom  you 
represented;  described  in  detail  the  nature  of  your  partici-j 
pation  in  the  litigation  and  the  final  disposition  of  thej 
case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 
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(c)  the  individual  ncune,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties . 

1.  United  States  of  America  v.  Russell  Brown  and  Eloise 
Saunders  (1963);  United  States  District  Court  for 
the  Eastern  District  of  Michigan,  Case  No.  39799. 

This  was  a  criminal  case  involving  alleged  importa- 
tion of  narcotics  and  my  first  trial.  I  was  assign- 
ed as  counsel  on  a  pro  bono  to  the  defendant  Eloise 
Saunders.  She  was  accused  of  a  conspiracy  with  her 
co-defendant  Russell  Brown  to  import  marijuana  from 
Canada.  The  matter  proceeded  to  trial  before  a 
jury.  The  trial  lasted  approximately  nine  days  and 
the  jury  was  unable  to  render  a  verdict.  The  defen- 
dants were  not  retried.  So  the  defense,  in  effect, 
prevailed. 

The  trial  took  place  in  January  and  February  of  19  63 
before  the  United  States  District  for  the  Eastern 
District  of  Michigan.  The  trial  judge  was  the 
Honorable  Ralph  Freeman,  now  deceased.  The 
Assistant  United  States  Attorney  was  James  Finn, 
also  now  deceased.  The  co-defendant  Russell  Brown 
was  represented  by  three  lawyers  one  of  whom,  Edward 
Bell,  is  now  deceased.  Names  and  addresses  of  co- 
defendant  Brown's  other  attorneys  are  as  follows: 

Charles  H.  Brown 
1209  Bagley  Street 
Detroit,  Michigan  48226 
313-831-1845 

Milton  R.  Henry 

1575  East  Lafayette,  Suite  201 

Detroit,  Michigan  48226 

313-393-0100 


2.  Nosal,  et  al.  v.  Chrysler  Corporation  (1973-74); 
Wayne  County  Circuit  Court,  No.  (Not  available  in 
court  records.) 

This  matter  was  a  class  action  on  behalf  of  approxi- 
mately 350  homeowners  in  the  vicinity  of  the 
Chrysler  Huber  Foundry  in  Detroit  alleging  that 
their  property  and  health  had  been  damaged  by 
effluents  emitted  into  the  air  by  the  Foundry. 
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It  resulted  in  three  separate  jury  trials,  the  first 
on  liability  in  the  summer  of  1973.  Chrysler 
acknowledged  that  it  had  liability  to  the  plaintiff 
class  for  a  period  of  time  during  which  its  air 
pollution  control  equipment  was  not  working,  but  we 
urged  the  jury  to  conclude  that  liability  did  not 
extend  beyond  a  certain  date  when,  Chrysler  argued, 
its  air  pollution  control  equipment  was  functioning 
properly.   The  jury  agreed. 

The  subsequent  two  trials  involved  issues  of 
property  damage  and  personal  injury  from  the  Huber 
Foundry  effluent  period  for  which  Chrysler  admitted 
there  was  liability.  I  acted  as  chief  counsel  for 
Chrysler  Corporation  and  was  assisted  throughout  by 
one  of  my  partners,  Thomas  G.  Kienbaum.  Edwin 
Wenger  was  the  lawyer  representing  the  plaintiff 
class. 

The  case  was  significant,  I  believe,  because  it  was 
one  of  the  first  cases  in  the  country  in  which  a 
matter  proceeded  to  trial  before  a  judge  and  jury 
alleging  that  complex  and  varied  injuries  were 
suffered  by  the  plaintiff  class  because  of  air 
pollution  by  an  industrial  defendant.  The  first 
damages  trial  involved  the  claims  of  ten  class 
members  alleging  personal  injuries,  five  selected  by 
plaintiffs  and  five  selected  by  the  defendant.  The 
second  damages  trial  involved  eight  property  damage 
claims,  four  selected  by  the  plaintiff  and  four  by 
the  defendant.  The  juries'  damages  verdicts  were 
averaged  and  formed  the  basis  for  Chrysler's  settle- 
ment with  individual  members  of  the  very  large 
class . 

The  case  was  one  of  the  first  class  actions  of  its 
kind  and  the  procedural  mechanisms  to  resolve  the 
issues  agreed  to  by  plaintiffs  and  defendant  were 
used  as  a  model  for  later  environmental  lawsuits. 

Chrysler  Corporation  which  had  admitted  liability 
believed  it  had  prevailed  in  limiting  liability  to 
the  period  of  admitted  violation. 

The  trials  were  held  before  Wayne  County  Circuit 
Judge  Roland  Olzark.  Edwin  Wenger  is  no  longer 
listed  in  the  Bar  roster  and  no  address  can  be  found 
for  him.  The  name  and  address  of  the  house  counsel 
at  Chrysler  who  supervised  the  case  is: 
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Walter  B.  Maher 

Federal  Relations 

Chrysler  Corporation 

1100  Connecticut  Avenue,  NW 

Washington,  D.C.  20036 

202-862-5431 


Ruth  Stuart,  et  al.  v.  Hewlett-Packard  Co.  (1975- 
1977);  United  States  District  Court  for  the  Eastern 
District  of  Michigan,  Case  No.  74-70152. 

I  was  chief  counsel  for  defendant  Hewlett-Packard  in 
this  civil  rights  class  action  brought  under  the 
Civil  Rights  Act  of  1964.  At  the  time  it  was  the 
largest  class  action  ever  attempted  under  the 
employment  discrimination  provisions  of  Title  VII. 

Plaintiffs  asserted  the  right  to  represent  a  class 
of  all  female  employees  of  Hewlett-Packard  Company, 
a  major  producer  of  electronic  products  based  in 
Palo  Alto,  California.  The  Equal  Employment  Oppor- 
tunity Commission  intervened  as  a  party-plaintiff. 

The  matter  was  settled  on  the  day  set  for  trial,  but 
it  involved  a  number  of  questions  of  first  impres- 
sion, such  as  the  appropriateness  of  a  purported 
nation-wide  class  action  of  a  protected  class  of 
plaintiffs  (female  employees  of  Hewlett-Packard)  and 
other  questions  related  to  Rule  23  of  the  Federal 
Rules  of  Civil  Procedure  having  to  do  with  class 
numerosity,  commonality  and  typicality  in  civil 
rights  cases,  as  to  which,  until  then,  guidelines 
had  not  been  well  developed  under  the  Rules. 

One  of  the  major  issues  raised  by  the  case  was 
whether  the  plaintiffs  and  the  EEOC  should  be  allow- 
ed to  litigate  in  Michigan.  A  large  corporation 
with  manufacturing  facilities  around  the  world  (but 
none  in  Michigan),  Hewlett-Packard  had  few  employees 
in  its  only  Michigan  installation,  a  sales  office. 
These  issues  concerning  the  class  were  ultimately 
resolved  when  we  commenced  an  ancillary  action 
against  the  EEOC  in  the  United  States  District  Court 
for  the  District  of  Columbia,  the  settlement  of 
which  resulted  in  the  negotiation  of  a  relatively 
manageable  class  of  female  sales  employees  of 
Hewlett-Packard . 

The  matter  was  settled  on  an  amicable  basis  on  the 
day  assigned  for  trial. 
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The  matter  was  assigned  to  the  then  U.S.  District 
Judge  Charles  Joiner.  The  names  and  addresses  of 
the  other  lawyers  involved  in  the  case  are  as 
follows : 

My  co-counsel,  then  an  associate  with  my  firm: 

Julia  D.  Darlow 

500  Woodward  Avenue,  Suite  4000 

Detroit,  Michigan   48226 

313-223-3500 

Plaintiffs'  counsel: 

Joseph  A.  Golden 

2000  Town  Center,  Suite  900 

Southfield,  Michigan   48075 

313-746-4036 

Gayle  S.  Boesky 

2  6211  Central  Park  Boulevard 

Suite  600 

Southfield,  Michigan   48076 

313-350-8760 

EEOC  counsel: 

Nan  Aron 

Executive  Director 

Alliance  For  Justice 

1601  Connecticut  Avenue,  NW 

Suite  600 

Washington,  D.C.  20009 

202-332-3224 

Elsa  Dik  Glass 

(No  address  or  other  information 

can  be  found. ) 

Earl  Harper 

(No  address  or  other  information 

can  be  found. ) 


4 .  Daniel  "Red"  Jamison  v .  Storer  Broadcasting  Co .  ( TV- 
2)  (1977-1984);  United  States  District  Court  for  the 
Eastern  District  of  Michigan,  Case  No.  77-72111. 

This  was  an  action  alleging  that  race  discrimination 
had  been  involved  in  the  termination  by  WJBK-TV  of 
Daniel  "Red"  Jamison,  a  white  sportscaster .   He  was 
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replaced  by  an  African-American  sportscaster .  I  was 
chief  counsel  for  WJBK-TV  (owned  by  Storer  Broad- 
casting Company) . 

These  proceedings  actually  involved  three  trials: 
one  liability  trial  and  two  damages  trials. 

A  few  weeks  after  finding  our  client  liable,  the 
same  jury  considered  damages  issues  and  came  in  with 
a  verdict  which  we  believed  was  flawed  because  the 
Judge  had  allowed  evidence  supporting  a  wrongful 
death  claim  to  come  before  the  jury.  (Two  years 
after  termination  ,  by  WJBK-TV,  Jamison  committed 
suicide).  We  argued  successfully  to  Judge  Boyle 
that  the  damages  verdict  should  be  set  aside. 

We  tried  the  damages  issues  again  to  a  new  jury 
which  brought  in  a  lower  verdict  for  Jamison's 
estate . 

Ultimately,  on  appeal,  the  Sixth  Circuit  adopted  our 
argument  that  when  race  discrimination  is  alleged  by 
a  majoritarian  person,  the  law  requires  closer  scru- 
tiny of  the  background  circumstances  before  sending 
the  question  of  race  discrimination  to  a  jury. 

This  matter  was  tried  before  the  Honorable  Patricia 
J.  Boyle  then  a  U.S.  District  judge,  now  a  Justice 
of  the  Michigan  Supreme  Court,  the  names  and 
addresses  of  other  counsel  involved  are  as  follows: 

My  partner  and  co-counsel  during  the  liability 
trial: 

Henry  W.  Saad 

525  North  Woodward,  Suite  2000 

Bloomfield  Hills,  Michigan   48304 

313-646-4300 

My  partner  and  co-counsel  during  the  damages 

trials: 

Marietta  S.  Robinson 

407  East  Fort  Street,  Suite  101 

Detroit,  Michigan   48226 

313-964-4460 

Principal  counsel  for  the  Plaintiff: 

Michael  T.  Materna 

2000  Town  Center,  Suite  2000 

Southfield,  Michigan  48075 

313-350-3200 
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5.  Jacqueline  Kennedy,  et  al.  v.  Federal  Reserve  Bank 
of  Chicago-Detroit  Branch  (1978-1980);  United  States 
District  Court  for  the  Eastern  District  of  Michigan, 
Case  No.  670328. 

This  case  was  a  class  action  for  alleged  race  dis- 
crimination against  African-Americans  by  representa- 
tive plaintiffs  on  behalf  of  an  alleged  class  of 
employees  at  the  Detroit  Branch  of  the  Federal 
Reserve  Bank  of  Chicago.  The  representative  plain- 
tiffs alleged  widespread  discrimination  against 
African-American  females  in  hiring,  assignment  of 
work,  and  promotion  at  the  Detroit  Branch. 

I  was  chief  counsel  for  the  Federal  Reserve  Bank. 

This  case  is  especially  significant  to  me  because  of 
the  jurisdictional  issues  it  raised,  and  the  diffi- 
culties we  encountered  in  dealing  with  those  issues. 
Since  its  creation  in  1913,  the  Federal  Reserve 
System  has  consistently  taken  the  position  that  its 
employees  are  not  employees  of  the  federal  govern- 
ment and,  therefore,  not  subject  to  federal  civil 
service  legislation.  The  argument  that  Federal 
Reserve  employees  were  federal  employees,  if  it 
prevailed,  would  have  denied  the  district  court 
subject  matter  jurisdiction,  because  employees  with 
a  grievance  would  have  to  apply  for  relief  through 
the  civil  service  system  before  resorting  to  the 
federal  courts. 

Our  client  was  reluctant  to  allow  us  to  inform  the 
judge  of  the  only  two  cases  on  point  which  held  that 
employees  of  the  Federal  Reserve  System  were  federal 
employees.  We  finally  resolved  the  matter  by 
getting  permission  to  give  this  information  to  the 
court  by  letter. 

The  matter  was  settled  just  prior  to  trial. 

The  matter  was  assigned  to  the  Honorable  Cornelia 
Kennedy  then  a  U.S.  District  judge,  now  a  judge  of 
the  Court  of  Appeals  for  the  Sixth  Circuit. 

Names  of  the  other  lawyers  involved  are  as  follows: 

Counsel  for  the  Plaintiffs: 

Linda  Miller  Atkinson 
Richard  Steinberg 
2920  East  Jefferson 
Detroit,  Michigan  48207 
313-259-7200 
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Bankey  v.  Storer  Broadcasting  Company,  432  Mich.  438 
(1989)  . 

I  represented  Storer  Broadcasting  Company  as  chief 
counsel  on  appeal . 

The  Bankey  case  was  tried  in  the  United  States 
District  Court  for  the  Eastern  District  of  Michigan 
and  appealed  to  the  United  States  Court  of  Appeals 
for  the  Sixth  Circuit.  On  a  Certified  Question  from 
the  Sixth  Circuit  to  the  Michigan  Supreme  Court  we 
urged  the  Court  to  rule  that  an  employer  who  has 
been  a  "for  cause"  employer  may  become  a  "at-will" 
employer.  Plaintiff  had  argued  successfully  to  the 
federal  trial  court  that  "once  a  'for  cause'  employ- 
er, always  a  'for  cause'  employer." 

I  argued  the  case  before  the  Michigan  Supreme  Court 
which  decided  the  Bankey  case  in  our  favor  and 
returned  it  to  the  Sixth  Circuit. 

The  Justices  of   the  Michigan   Supreme  Court  at 
the  time  this  case  was  heard  were  as  follows: 

Dorothy  Comstock  Riley,  Chief  Justice 

Charles  L.  Levin 

James  H.  Brickley 

Michael  F.  Cavanagh 

Patricia  J.  Boyle 

Dennis  W.  Archer 

Robert  P.  Griffin 

My  partner  and  co-counsel: 

Theodore  R.  Opperwall 

500  Woodward  Avenue,  Suite  4000 

Detroit,  Michigan  48226 

313-223-3500 

Counsel  representing  the  Plaintiff  Bankey: 

Donald  J.  Gasiorek 

Patrick  J.  Burkett 

2000  Town  Center,  Suite  900 

Southfield,  Michigan  48075 

313-746-4040 

Stef anac  v.  Cranbrook  Educational  Coininunity,  435 
Mich.  155  (1990). 

I  was  chief  counsel  for  Cranbrook  Education 
Conununity  on  appeal . 
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The  Stefanac  case  brought  before  the  Michigan 
Supreme  Court  the  question  whether  an  employee  who, 
upon  termination,  having  formally  released  the 
employer  for  fresh  consideration  could  repudiate  her 
release  without  tendering  back  the  value  received. 
The  Supreme  Court  ruled  in  favor  of  our  client 
Cranbrook  Educational  Community.  I  argued  the  case 
before  the  Supreme  Court  and  assisted  in  drafting 
the  brief. 

The  Justices  of  the  Michigan  Supreme  Court  at 
the  time  of  the  Stefanac  decision  are  as 
follows: 

Dorothy  Comstock  Riley,  Chief  Justice 

Charles  L.  Levin 

James  H.  Brickley 

Michael  F.  Cavanagh 

Patricia  J.  Boyle 

Dennis  W.  Archer 

Robert  P.  Griffin 

My  partner  and  co-counsel  was: 

Elizabeth  Hardy 

500  Woodward  Avenue,  Suite  4000 

Detroit,  Michigan   48226 

313-223-3500 

Counsel  for  the  Plaintiff  Stefanac: 

Cynthia  K.  Yott 

3011  West  Grand  Boulevard,  Suite  450 

Detroit,  Michigan  48202 

313-874-4444 

Mary  E.  Rosick 

(No  address  or  other  information 

can  be  found. ) 


8.   Jamison  v.  Storer  Broadcasting  Company,  830  F.2d  194 
(6th  Cir.  1987). 

I  was  chief  counsel  for  Storer  Broadcasting  Company 
on  appeal. 

Our  client  appealed  to  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  the  judgment  entered 
by  the  United  States  District  Court  for  the  Eastern 
District  of  Michigan.  The  Jamison  case  placed 
before  the  Court  the  argument  that  a  majoritarian 
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person,  who  had  allegedly  been  the  victim  of  race 
discrimination,  had  to  show  more  in  the  way  of  back- 
ground predisposition  of  the  employer  to  discrimi- 
nate illegally  than  would  a  minority  person  making 
the  same  allegation.  The  Sixth  Circuit  ruled  in  our 
favor  and  vacated  the  judgment.  I  argued  the  case 
before  the  Sixth  Circuit  and  participated  in  draft- 
ing our  brief  on  behalf  of  Storer  Broadcasting 
Company . 

The  judges  of  the  Sixth  Circuit  Court  of  Appeals 
who  decided  this  case  are  as  follows: 

Harry  W.  Wellford,  Senior  Judge 

George  Cifton  Edwards,  Jr.,  Senior  Judge 

David  A.  Nelson,  Circuit  Judge 

My  partner  and  co-counsel  was: 

Theodore  R.  Opperwall 

500  Woodward  Avenue,  Suite  4000 

Detroit,  Michigan   48226 

313-223-3500 

Counsel  for  Plaintiff  Jamison  on  appeal  was: 

Susan  L.  Roche 

333  West  Fort  Street.  Suite  1400 

Detroit,  Michigan  48226 

313-963-8700 


NLRB  V.  City  Disposal  Systems,  465  U.S.  822  (1984). 

I  was  chief  labor  counsel  and  assisted  my  partner 
who  was  our  client  City  Disposal  Systems  corporate 
counsel  on  this  matter. 

This  matter  brought  before  the  United  States  Supreme 
Court,  on  a  writ  of  certiorari  to  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit,  the  issue  of 
whether  an  employee  driver  who  refused  to  drive  his 
assigned  truck  because  he  thought  the  brakes  were 
unsafe  was  engaged  in  "concerted  activity"  protected 
by  the  National  Labor  Relations  Act.  While  I  had  a 
minor  part  in  the  briefing  and  did  not  argue  the 
matter  before  the  United  States  Supreme  Court,  I  was 
deeply  involved  in  the  preparation  of  the  case  for 
argument.  I  argued  the  case  for  the  government 
before  a  distinguished  mock  panel  of  judges  which 
was  presided  over  by  former  Judge  and  Solicitor 
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General,  then  Professor,  Wade  H.  McCree,  Jr.  I  also 
traveled  to  Washington  to  prepare  my  partner  who 
argued  the  case. 

The  Justices  of  the  United  States  Supreme  Court 
at  the  time  of  the  decision  in  this  case  were  as 
follows: 

Warren  E.  Burger,  Chief  Justice 

William  J.  Brennan 

Thurgood  Marshall 

Harry  A.  Blackmun 

Byron  R.  White 

Lewis  F.  Powell,  Jr. 

William  H.  Rehnquist 

John  Paul  Stevens 

Sandra  Day  O'Connor 

My  partner  and  our  client's  chief  corporate 
counsel  who  argued  to  the  Supreme  Court  was: 

Robert  P.  Ufer 

605  North  Woodward  Avenue,  Suite  1400 

Bloomfield  Hills,  Michigan   48304 

313-540-0880 

Counsel  for  the  NLRB  appearing  before  the  U.S. 
Supreme  Court  was : 

Nort  Come 

NLRB  Legal  Staff 

Washington,  D.C. 

10.  The  Honorable  Marianne  O.  Battani  and  The  Honorable 
Adam  Shakoor  v.  The  Secretary  of  State;  Ingham 
County  Circuit  Court,  Case  No.  81-27019-AA. 

I  was  chief  counsel  for  the  Plaintiffs  and  argued 
the  case  before  the  Ingham  County  Circuit  Court. 

This  was  in  effect  an  appeal  from  a  decision  of  the 
Secretary  of  State  and  the  Wayne  County  Clerk  that 
Common  Pleas  Court  Judges  Battani  and  Shakoor,  both 
recently  appointed  to  the  bench  by  Governor 
Milliken,  would  not  be  designated  as  incumbent 
judges  on  the  ballot  in  the  coming  election  for  the 
new  36th  District  Court  because  they  had  never  been 
"elected"  to  their  judicial  positions. 
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In  an  original  action  in  the  Ingham  County  Circuit 
Court  we  argued  that  the  Michigan  Constitution 
reguired  that  Judges  Battani  and  Shakoor  be 
designated  as  incumbent  judges  on  the  ballot. 

The  Attorney  General  declined  to  appeal  from  the 
ruling  in  favor  our  clients.  The  decision,  which 
was  not  reported,  was  handed  down  in  1981. 

The  Honorable  Donald  L.  Reisig  was  the  Ingham  County 
Circuit  judge  who  decided  the  case. 

My  co-counsel  on  the  case  was: 

Lawrence  C.  Patrick 

407  East  Fort  Street,  Suite  401 

Detroit,  Michigan   48226 

313-965-2230 

The  name  of  the  Assistant  Attorney  General 
representing  the  State  of  Michigan  is  not 
reflected  in  the  records. 

L9.  Legal  Activities ;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litiga- 
tion which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived). 

In  addition  to  the  litigation  discussed  in  answer  to 
question  18  above,  I  believe  the  following  legal  activi- 
ties are  of  some  significance. 

1 .  My  participation  as  a  member  of  the  Supreme  Court 
Committee  to  Revise  the  Rules  of  Evidence  in 
Michigan  which  took  place  over  the  years  1975  to 
1977. 

2.  My  five  years  of  teaching  labor  law  (and,  for 
approximately  two  years,  what  was  then  called  credi- 
tor's rights)  at  the  University  of  Detroit  Law 
School. 

3.  My  work  in  the  field  of  finding  alternatives  to 
traditional  methods  of  dispute  resolution,  now 
commonly  called  ADR,  over  the  past  approximately  ten 
years .  During  that  time  I  have  been  a  member  of  the 
State  Bar  of  Michigan's  ADR  Committee,  a  council 
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member  of  the  ADR  Section  when  the  Committee  became 
a  Section  of  the  State  Bar,  and  a  member  of  the 
Labor  Disputes  Committee  of  the  Center  For  Public 
Resources  (CPR)  which  has  drafted  ADR  models  for 
resolving  disputes  between  employers  and  employees 
by  mediation  and  arbitration.  I  have  also  served  a 
term  as  co-chair  of  the  Committee  on  ADR  of  the 
General  Practice  Section  of  the  American  Bar  Associ- 
ation. 

Until  very  recently,  I  supervised  my  firm's  partici- 
pation in  the  pro  bono  publico  program  of  the  United 
States  District  Court  for  the  Eastern  District  of 
Michigan,  supervising  all  of  the  many  matters  our 
firm  undertook  on  behalf  of  the  Eastern  District 
bench  and  taking  many  of  those  matters  directly 
myself. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.  Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

None,  except  for  whatever  allocation  the  Allocations 
Comtnittee  of  my  firm,  Dickinson,  Wright,  Moon,  Van  Dusen 
&  Freeman,  wishes  to  make  to  me  for  my  services  rendered 
the  firm  and  clients  during  the  calendar  year  1994.  This 
amount  would  be  established  as  of  the  time  of  ray 
resignation. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  would  follow  the  guidelines  of  the  Code  of  Judicial 
Conduct  for  recusal.  I  would  also  carefully  avoid  any 
matters  in  which  actual  or  apparent  bias  could  arise 
because  of  any  past  or  existing  personal  relationships  I 
might  have  with  counsel  or  litigants. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 

4 .  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

None,   except  those  revealed  in  the  accompanying 
financial  disclosure.   (Exhibit  A) 
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5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (add  schedules  as  called  for). 

See  Financial  Statement  attached  hereto  as  Exhibit  B. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

Most  of  my  efforts  have  been  of  a  part-time  nature 
involving  occasional  political  advice  or  fundraising  to 
"candidates  for  judicial  office  in  Michigan. 

I  probably  began  my  formal  relationship  with  political 
campaigns  by  serving  as  the  treasurer  for  the  reelection 
campaign  of  United  States  Senator  Philip  A.  Hart  of 
Michigan  during  his  1964  campaign. 

The  campaign  to  which  I  devoted  the  most  intense  efforts, 
which  tended  to  occupy  my  time  exclusively  for  a  period 
of  approximately  nine  months,  was  the  1970  unsuccessful 
gubnatorial  campaign  of  Sander  Levin,  now  a  member  of 
Congress. 

I  have,  since  then,  served  as  treasurer,  in  1976,  of 
Senator  (then  Congressman)  Donald  Riegle's  first 
senatorial  campaign,  as  treasurer  of  Phil  Power's  1976 
unsuccessful  primary  campaign  (the  Primary  and, 
eventually,  the  General  Election  were  won  by  Carl  Levin), 
and  as  treasurer,  a  financial  advisor,  and  sometimes 
finance  chair,  for  a  host  of  state  judicial  campaigns.  I 
was  campaign  chair  of  Wayne  County  Executive  Ed 
McNamara's  first  and  unsuccessful  campaign  to  become 
Wayne  County  Executive,  Finance  Chair  of  Walter  Brigg's 
recent  (1992)  and  unsuccessful  campaign  for  Congress 
against  the  winner  and  incumbent  Joe  Nolenberg.  Finance 
Chair  of  Circuit  Court  Judge  Cynthia  Stephen's  1992  (and 
unsuccessful)  run  for  the  Michigan  Court  of  Appeals. 

As  I  understand  the  information  elicited  by  I 1-6  in  the 
questionnaire,  it  focuses  its  attention  on  campaigns  in 
which  substantially  full  time  involvement  was  required. 
There  has  been  only  one  of  those  for  me  and  that  was 
Sander  Levin's  1970  gubnatorial  campaign. 
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FINANCIAL  DISCLOSURE  REPORT     ^^nBKHnsH  K^:"- 

li    U.S.C.A.    kpp.    i,    tilC'.-'.12l 


:.    ?«x«oo   Raporciog    [ L*n:   aaa*.    tLcmz,    tiiCl*   in;ii*. 

O'MEARA.    JOHN   CORBETT 

2.    :cur-    or   3rg«cii«^ion 

United    States   District    Court 
Eastern   District    of   Michigan 

}.    Saia   o:    Rapor- 

A-30-Q:. 

Active 

A    Moaination,    Data 
:niti«.        Annual        Final 

6.    rtaportm;   Pariod 

January    1,    1993 
April    30,    19Q4 

7.    :.taaD«rB   or  Otii.e»  Addraa* 

500   Woodward   Avenue 

Suite    4000 

Detroit,    Michigan      A8226 

a.   On   ina  baaia  of   "ihm  intormation   cont«in»d    lo   tnia   Bapoct .    it 
la,    la  ay  opinion.    In  compllanca  wtcn  appllcaDla   iawa  and 
raaulaciona 

Ravlawinc  Offlcar  Slaoatura 

IMPORTANT    NOTES:      The   insimcaons     accompanying     this  form   must   be  followed,    €:omplctc  aU  parts, 
cheddiij  the  NONE  box  for  each  scctioo  where  you  have  no  reportable  infonnatioiL    Sign   on  last  page. 

I.     POSITIONS.     (Reporting  individual  oniy,  see  pp.  7-8  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION/ENTITY 


n 


NONE       (Ho  rmporXMblm  po«ltloDa} 

Director 

Director 


Michigan  Opera  Theatre 


Spectrum  Human  Services 


I.     AGREEMENTS.     (Reporting  individual  only;  see  p.  8-9  of  Instnictions.) 
QATE  PARTIES  AhfP  TERMS 


n 


NONE       do  raporubl*  agxaaButal 

None  other  than  law  firm's  partnership  agreement.   Upon 

confirmation,  I  will  resign  and  my  firm  will  have  no  further 

financial  responsibility  for  me. 

I.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instnictions.) 


n 


DA11E 
(Honoraria  only) 


SOURCE  AND  TYPE 


NO^fE       (lo  raperubls  non-tfi»MT— at  tnrii— ) 

(Income  from  the  practice  of  law.) 
1993 Dickinson.  Wright.  Moon.  Van  Dusen  &  Freeman 


_L222_ 


1991 


GROSS  INCOME 
(yours,  not  spouse's) 


S     195,500 
S     204.000 


(Mv   monthly   draw   is   $9.000.) 


S     7^R-000 

$ 

$ 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


Utam  of   raraon  toportiog 

O'MEARA,    JOHN    CORBETT 


a*zm  of 

•i-30-o 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  tbose  to  spouse  ind  dependent  children:  use  the  parentheticals  '(S)'  ud  '(DO*  to  indicaie  reponable 
rcimbuncments  and  gifts  received  by  spouse  and  dependent  ciuldren.  respectively.    See  pp.l3-15  of  Insffuctioat.) 


Q 


SOURCE  DESCRIPTION 

EXEMPT 

NONE       (Mo  tucE' r«port«Ai«  TmiMbtizmmmnzm  or  gltzm) 

Neither  my  wife  nor  I  is  an  officer  of  the  federal  government. 


V.     OTHER  GIFTS.     (Indndcs  tboM  la  ipooic  and  dcocndcBt  chUdrcn;  nac  the  parentbetkais  '(S)*  and  '(DC)*  lo 
indicalc  other  gifts  received  by  ipooae  and  dependent  children,  respectively.  See  pp.l5-l<  of  Inatmataoi.) 


SOURCE 
Y    I     M^Kn:.      EXEMPT 

A      I       NONE      (ao  sacti  r«porubl«  gltu) 


H 


DESCRIPTION 


VALUE 


VI.    UABILITIES 


(Indndcf  thoae  of  ipaow  and  dependent  children;  Indlcal*  where  appUcaMe,  penoB  r 
for  liability  by  using  the  parenthetical  *(S)'  tor  separate  UabUitv  of  spause,  '(J)'  for  Joint  UaUllty  of  reporting 
Individaal  and  spouse,  aiid '(DC)-  for  UabiUl;  aTadependent  dilld.  %  pp.i<-U  oTImtnictionx.) 


mpprrpB 

I    X      I      NONE      (as  raporuua  UabUltlas) 

Other  than  trade  debts. 


DESCRIPTION 


VALUE    CODE* 


J  •  tlS.OOO  or  laM  I  •  SlS.OOl  to  (90,000  J,  •  ISO, 001  to  tioo.ooo 

a  •  UM.ooi  ts  ssoo.ooo     o  -  uoo.ooi  u  11,000,000     r  •  aan  tMa  ti,oeo,oeo 


■  -  1100,001  to  usa.aaa 
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Inxs  AMENWIEM,  oateo  May  m,    iyy^t,  araenas  parts  Vll,  VIII  and  IX 
of  the  FDR  filed  under  date  of  April  30,  199A.** 


FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


■■  of  p«rsoD  Rapoj-clog 

O'MEARA,  JOHN  CORBETT 


D«t«   or    Haport 

05-OA-94 


Vll.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    (includes  those  or  spouse 

and  dependent  children;  see  pp.  18-27  or  Insmictions.) 


(iacludlng  crtutt  ««•«%«} 

tlmam  •IZ)*  tnmt  aaeh  «s>M 
aoiapc  uoK  prior  dlsclmuxs. 

B._^ 

Orooa  v«lQA 
«t  «od  of 

0. 
TraaMotloQS  daring  rvportlag  porlod 

<1) 

(S3) 

(2) 

•ST: 

tl) 

(2> 

Halbod* 

tio5T~ 

If  not  VEompt  froB  dlseloaur*               | 

Hon  til- 

(3) 
(J-P) 

(«) 
aaln, 

i|Sjlkl?ir 
(it   pTlvat* 
tz«s»«otlaa] 

NONH     do  roporuua 
Ini  1— .   asa«ta,  or 

1 

HR-10   Account 

E 

Not  re 
alized 

N 

T 

2 

HR-10   Account    (S) 

F, 

ti 

M 

T 

3 

AOIK 

E 

•• 

M 

T 

4 

401K    (S) 

E 

•• 

M 

T 

5 

TRA 

A 

.. 

K 

T 

.Spp    a 

rrar 

hpri    r 

=  rnn 

IRA    (S) 

A 

.. 

K 

T 

See   a 

ttac 

tied   r 

•con 

:iliation . 

7 

Merrill   Lynch  CMA   (J) 

div. 

K 

T 

See   a 

ttac 

tied   r 

icon 

:iliation. 

• 
Merrill   Lvnch  CMA    (S) 

div. 

N 

T 

See   a 

ttac 

tied   r 

scon 

:iliation. 

9 

Merrill   Lvnch  CMA    (S) 

div. 

M 

T 

This 

acco 

jnt   d 

id   n 

3t   exist    in 

"       1/3   interest 

Janua 
rpron 

ry   1 
rili 

993. 
?f  1  on 

See 

attached 

11 

Firm  Capital   Account 

C 

int. 

L 

T 

1} 
Firm  Capital   Account  (S 

C 

int. 

L 

T 

"  64   shares   General 
Motors   Common   Stock 

A 

div. 

J 

T 

»  A5    shares   Hillsdale 
Coiintv    National    Bank 

A 

div 

J 

W 

''  Common   stock 

i< 

17 

1* 

19 

20 

1  laooM/Oais  eat—i      k-(l,OSO  or  l«u                 »>n<001  ts  tl.SOO                 C»$Z,S01  to  S.OOO                   0-$S,001  u  tu.ooo 
t%—  col.  Bi  I  Ml      i-sis.ooi  to  s$o.oo«         F-sso.eoi  to  |iw,eoo          o-iiOD.ooi  to  si.ooe.ooo     lumr.  tn^  si.ooo.ooo 

:  «.!>»  £a<b>i                 MU^SU  or  Un              lklu;ui  to  IWi.Ub            1-IU.Ul  to  HU.Ui           k-ilU,Ul  to  IUA'AH 
rsM  col.  ci  t  Ml      ■-rao.ooi  to  ssoo.ooo     <«mo.ooi  to  si.ooo.ooo     »-*Dt.  tiun  si.ooo.ooo 

3  V*la*  itaUioil  eoJoai     frgkppralul                             fcom^rwl  aitKo  iolr)     *  >■■■■«— lit                               f>£asUU«rlwi 
(tao  Col.  C3)                 U4ook  VUoo                           V-Otim                                        W-mlKtMl 

1046 


of  the  FDR  filed  under  date  of  April  30,  1994.** 


HNANOAL  DISCLOSURE  REPORT  (cont'd) 


O'MEARA,    JOHN   CORBETT 


nmXM  of 

05-OA-9A 


VIII.  ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (i«uaiie  put  .r  Report.) 

Amended  parts  VII,  VIII  and  IX  of  this  report  reflect  changes  and 
additions  made  to  make  this  disclosure  completely  accurate. 

My  wife  was  travelling  in  Europe  on  business  last  week  when  the  FDR 
was  first  submitted  and  was  not  readily  available  for  consultation. 


IX.    CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C  S  4SS  and  of  Advisoiy  Opinion  No.  57  of  the  Advisoiy  Committee  on 
Judidal  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  repon  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  cenily  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  diildrea, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  Imowledge  and  belief;  and  that  any  information  not  reported  was 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 


I  further  cei 
reponed  are 
regulations, 


t  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
ice  with  the  provisions  of  5  U.S.C.A.  app.  7,  S  501  et  seq.,  5  U.S.C  S  7353  and  Judicial  Conference 


Signaturi^tJ^^tf^ 


£^^ 


Date 


5^J^ 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCnONS  (5  UACA.  APP.  6,  {  104,  AND  18  VS.C  i  1001.) 


Fn.lNO  INCTRUCnONS: 

Mafl 

signed 

original 

and  3  additional 

copies  to: 

Judicial  Ethics  Committee 
Administrative  OfDoe  of  tlie 

United  Sutes  Courts 
Washington,  DC  20S44 
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••rac  tfti  co*p 

•  •J  C   PI>M^  CO  COM 
aaSWfWAlU   INC  Rl  COM 

••u  «  MAiT>CA«c  i>e  cm 
ivoTeTAi " 


l?S 

til 

IM 


in 

IM 

m 

IM 
IS 


tft 

IM 


t7.4H 

t4.7M 
■4.SM 

M.in 
tr.iM 

47.»« 
M.SM 
U.Ut 
M.M* 

•4.in 

11. Mt 
M.M* 

41.1** 

>4.*n 

M.M« 

M.n* 

il«.M* 

ti.m 

M.*M 

ro.n* 

M.«7I 
».M* 

M.iat 

M.?M 
*I.tM 


OWMOATC  t  OevfOMiNT  muiiTin 

u.$.  npxim  Mon 
•4.M4I  rtm  14  M«a 

v.a.  nuAWAv  NOTE 


«>.MI 

tt.m 


C«n4nl 
MaikMVWa* 


•  ■•.l» 
(11, 44* 

•  U.4M 

•  K.MI 
•■4.444 
•14.411 
illil«7 

•I.MI 
••.«•• 
tl>,4M 
•IttlM 
•1*.M7 
•t.M* 

••.Ml 
•II.4U 

•  II.4M 

•  U.H« 

•  ••••M 

•  U.M* 

•II. in 

•IS.Sli 

•II. »n. 

•4,SM 
•11.41* 


CWNM 
VI4M% 


l.tl 
J. 47 
4.» 

a.ti 


*7*.< 

*>4,l 


•IM 
•  IM 
•4M 
•til 
••• 


*.*7 

•M» 

4.l> 

M4t 

1.4» 

»l»» 

.M 

•  M 

i.tr 

•su 

4.*4 

t4M 

I.M 

•*■• 

1.4* 

•  IM 

•M 

•47 

4.M 

M*7 

*.I7 

«sr* 

Lit 

•  I4« 

■u 

t.M 

4.M 
1.41 
4.4* 
*.*• 
t.M 
l.tt 


•!•• 
44M 

•  114 
•4M 
•IM 
•a41 

•  IM 


4.«t 
4.14 


COMTIHIK*  «<  NOT    MM 
U«,4I1 


IMr4A    1444 

7n4  441  mm 
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Merrill  Lynch 


^^tiMA    Cash  Management  Account 


Monthly  Statement 


^<ou*->  Nu 

TM.,..r,.  No 

»  OF    7 

•!/;(»/«>  fo  tj/n/f* 

ILL  l*«    DAItLOW    fiHb 

W.U  OAiiLOw  .nwsos 

VOCncnti/Cant/nucd 


»PO«»T£   «   OOVtKMMrwT   MCUaiTtFJ 


CurrvrH 
Prte« 


101*1.1  Fo«  rrncEO  i>»i(MiMHfT» 

CAS» 

ESIINAIEO   ACCRUCe    IMIiKLir 

NONEV    ACC0(JNT$!  CHA   MflkTV   FUNC 

Priceri  Portfolio 


Cwrrvnl  Cw'To.iC 

MtlMI  VXut  YMM  % 


•i<7,7«4 


Annu.iiiT«d 
Income 


«4lt,«<t.*« 
(17S.»« 

«»4l,e7J.47 


•4,27« 


A£crt^ 

Inlcrcc 


»1 


toumcnt 

iie(/*ity  Detain 

Dai* 

r>.oucuen 

ICMASES 

■oiroHT 

iAlEi 

1301  0 

ISOID 

ISULU 

:&U10 

;«rtl  0 

iv,i  n 

iscin 

SrctKttr  OMCnpnoA 

HO*ii.  cov  Ota 
rtNMxeiL  CO 

AMUI  EXMtSS  COHrAMV 
Mt*   EXPRESS  COMPANY 
6i«llNVT0H  DflMWCn    INC 
COIOATC   rMHOlIVC 
CUMIIH)  kMUINC  CO   INC 
HAV  WPT  SIMCS 


^•/ 


Mqr 

Prm 

CMkll 

Cfttf 

IM 
Ml 

■0    1/2 
i*   ilt 

til 

1*4 

4t 

iie.rsj. 

)»• 

t%    1/4 

•4,S2J. 

2«i 

M   »/« 

«:>./«o. 

tn 

4«    $/• 

M.eiS. 

irt 

«•   1/2 

tu.iil. 

*•• 

4«   1/4 

J«..^I4. 

t7t 

4S   »/• 

tll./7«. 

~ 

~  - 

•  II 

«*4 

41 

lis, lis. 

ITINUCU    UN   NEXT    PACE 


Merrill  Lynch 


f^j[iBA   Cash  Management  Account 


Monthly  Statement 


Tj»i'-yyf  No 


II  IAN    ClAtlOH    AND 
HIA    PAOLOM    JTMAOS 


P«fe 
4  »    7 


ll/>A/«4  TO   IX/»»/14 


'•s</ncn(  XelfvIlK  Oi.-i»/(*/Co/il(nifvtf 
Oai?  Tr.in«act(«n 


uywmiy 


Pnc* 


&•« 


■idcnd:  * 

EREST 

15/07 
13/09 

•DU'IOENO 

•Dividend 

19/11 

•DIVIDEND 

13/11 

•DIVtOCNO 

15/ If 

•DIVIBCN6 

•3/ It 

•oiviBCNe 

M/IS 

•OlvlDtNO 

15/ IS 

•OtvlOEHO 

l$/15 

•DIVIDCNO 

•  3/22 

■uiviiaMi 

I  OOOCCB  CU«P  aeiAMMtC 

l«M.DINC  US.IIII 
NrMNONT  MINIHn  C0IP 

iniDINO  lOO.IMI 

DIM  •wAOstnxT  eoip 

imOINO  XII. IMI 

IMDIM  1*1.  IMI 
CIMIIN*  tUOIIC  CO    INC 

ISIBIIM  201. IIM 
•OOeVEM  Tl«t  RUMCR 

ItOLOINO  I7^.*MI 

HAY  Krr  SToacs 
iMDiNe  i7t.t*tt 
pfjonteii  CO 

lOtDINS  MI.IM* 

ituravAi.u  IMC  on.        co 

inLDIMC   27-.. lit* 
U  S  »«AI.TMrj\aC    INC  COM 
••OkPINO   l/S.MII 


tt2.: 

111.' 

•tax.  I 

Ml. I 

txs.i 
*u.: 

«tl.: 

tIM.i 

•II. I 

tU.i 


Ul 


March    l«M 
IMI   142   2*N 
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t«M»iMi>i  P*nM 
M/tt/««  TO  n/M/** 


MLI*  BKaiOM  JTMteS 


I: 


CM4  Mone^  fund  *ttMtv  Dttll* 

6ai*nc*  dm** 


ttSVOB/SMn 


•9/«a 

•1/1* 

•3/21 
•  3/2! 


tS/H 


Opanfa; 


SOUBMT 

tet.D 

BOUOHT 
tOUOMI 
MUCHT 
SIM»K  OIVIBCNO 


Clotlng 


•  »l 


•/•.HS.It 

S4 

•SS2 

St.S*^ 

SIS 

SS* 

m 

«7«.5V>.«t 

•7».ni.^« 

•  l».*S«.lt 

•las.taa.i* 

•  llS.kM.M 


To  r*»w1  tMVfielwi  Vm^tm^t  cMcW  can  IM  lolt-frM-Mokar  1-H»«MA-kJ0ST  |1-M0-l«Mtn). 
"  Veu  R*»*  ••<  •IplukMic  ctwnctw  In  y«u>  M*<nn  lynch  AcesaM  Numtar.  PImm  mm  *M422Mli 


went  awntcr  Mr  CMAfOAIA. 


OB  CF  tTATIMCMT 


TU«  *«2 
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.Personal  Financial  Statement 


John   Corbett    O'Meara 

Date  of  Binh 

11-04-33 

Sinw  Addnss 

10   Donovan    Place 

Social  Security  Number 

369-34-4062 

C.iv.  Son 

Grosse    Pointe,    Michigan 

Zip  Code 

48230 

Home  Telephone 

313-882-8262 

Dickinson,    Wright,    Moon,    Van   Dusen   &    Freeman 

Ftesiiion 

Partner 

Slreei  Addnss 

500   Woodward   Avenue,    Suite    4000 

YeaiT,  IB  ftttiuon 

24    as    partner 
7   as    associate 

Cin,  Salt 

Detroit,    Michigan 

Zip  Code 

48226 

Busineis  Telephone 

313-223-3658 

\MTK  Of  Co-AppiliiPl 

Julia    Donovan   Darlow 

Date  of  Binh 

09-18-41 

Seiw  Address 

10    Donovan   Place 

SocuJ  Sccunt>'  Number 

364-46-7076 

C.[>.  Sme 

Grosse    Pointe,    Michigan 

Zip  Code 

48230 

Home  Telephone 

313-882-8262 

Dickinson,    Wright »    Moon,    Van   Dusen   &    Freeman 

ftMioon 

Partner 

iirxi  .Address 


500  Woodward  Avenue.  Suite  4000 


I     15  as  partner 
I   7  as  associate 


Detroit.  Michigan 


.Familv  Inrnrmalion 


Zip  Code 

48226 


Business  Telephone 

313-223-3552 


Oiijdfm,  Dcpendeno 
Number           ^/Q 

Ages 

30, 

29 

,  28,  26,  26, 

25 

Do  You  Have  .  WU7 

B  No        D  Yes 

Daieof  Will 

Name  of  F^TSotuJ  Reptesenauw 

Dn  you  hjw  a  tmsi^ 
S  No            3  Yes 

Daie 

Type  of  Trusi 

n  Revocable 

D  Irrevocable 

Aoach  a  separate  lisl  of  assets  held  in  trust. 

\re  you  Ok  bcneftOAn  ot 

S  No            Z  Yes 

tnw? 

Commcns 

General  Information 


Ai^  you  a  defendant  in  any  suits  or  legal  actions?       S  No    D  Yes    If  yes.  explain  on  a  separate  sheet. 

Do  you  have  or  have  you  had  a  judgment,  tax  levy  or  gamishmeni  against  you?       S  No    D  Yes    If  yes.  explain  on  a  separate  sheet. 


Have  you  or  any  firm  in  which  you  w^erc  a  major  owner  ever  filed 
t.ir  bankruptcy  or  settled  any  debts  for  less  than  the  amounts  owed? 


1  No    n  Yes    If  yes.  explain  on  a  separate  sheet. 


Do  you  pay  child  support,  alimony  or  separate  maintenance?    S  No    D  Yes 


Have  you  been  audited  by  the  IRS? 


JDD  a  No    a  Yes  JCO 


Do  you  carry  life  insurance? 


S  No    D  Yes 


Do  you  carry  disability  insurance? 


No    a  Yes 


Do  you  carry  malpracuce  insurance?  D  No        ^J^ 


Jo      ayes 

firm    rfnP<; 


Tocal  Monthly 

$ 


ftymens 


Year  Audit  Comploed 

1975 


Insunnoc  Cunct 

Our    firm  does 


Insunnce  Cimer 

Our    firm   does 


Insun/ice  Gamer 

Lloyd ' s 


Aggrecaif  Amount 

s 


Tu  Year  Audited 

1973 


Coverage  Amount 

$  200.000^ 


%  of  Salary  Coveiwl      7  5  % 

up  to  $175,000 


ftr  Occurrence 

s 


t>fi^.  yeat 
$ 


NBDASI  Rev    I2f9\ 
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Personal  Financial  Statement  as  of 


3 

^nancial  Information 

A^fiS "    -     -'■  >  ^"  ' 1:- ' ^^ ^^— 

Cj.sh  and  Cash  Equivsients 

S 

UADUIIMS 

Moneaec  Loans  iToia]  from  section  B2  at  neht) 

S 

Loans  Pavabic  (ToiaJ  from  section  C  al  n^hi) 

\Rn 

ReNolvm?  AccouniS'Crcdil  Cards 

Morrill     T.vnph    Jninr     -    aODrox. 

23.500 

Due  10  Broken 

inn    NRn    Armnnr    -    annrox. 

20.000 

Due  10  Limited  Partnership 
Pannenhip                                          Due  Date 

528,615. 

A 

15 

Panncrshjp  Cash  Calls 

Taws  Payable 

Federal 

-0- 

Sulc 

-0- 

LiiniiMl  f^iinershios  iLisi  at  cosU 

<1.000 

Local 

-0- 

P 

jnflerehip                         Owncnsl                            "t  Owned 

Propem 

-0- 

MaHisnn    Assnr.        JCO                  100% 

Loans  AeaioM  Cash  Value  of  Lile  Insurance 

-0- 

DWIP                               JCO                100% 

2.000 

Other  Liabilities 

Trade    accounts 

DWIP                                 JDD                 100% 

2.000 

<5.000 

72.931 

c 

r 

.rnoanv                              OwnerKi                               ^c  Owned 

1 

)icklnson  Wrieht  -  JCO  capital  acct     100% 

Tola!  Liabilities 

s 

I 

^^r^^n<^nn  Un  ohf    -  .IDn  rani  tal   accC      100% 

68.515 

5.000 

Contingent  Liabilities 

(not  otherwise  included  on 
Pereonai  Financial  Statemeni) 

Yes 

No 

Real  EsUte  (ToiaJ  rrom  seaion  BI  at  neht)                                                    Bl 

700,000 

As  endorser,  co-maker  or  guarantor 
of  loans,  leases  or  contracts 

1 
C 

Vnsion  &  ProHt  Sharing                                              %  Vrstcd 

"ompanv  Plan 

As  general  partner 

iR.\                  JCO   &   JDD        100%      AoDrox. 

39,960 

K.-oth                JCO    &   JDD        100% 

686,217. 

Jg.t)lvement  in  pending  lesal  actions 

Other  401K      JCO    &    JDD        100% 

258,631. 

Contested  income  lax  liens 

1 

LK<«ts  Held  in  Living  Tnist 
Anach  sepantie  list  of  assets) 

Any  estimated  capital  gains  lajt  on 
unrealized  asset  appreciation 

Vuiomobilcs  (Total  vaJue  of  all  owned) 

Other  special  debt  or  ciicumstances 

>190.000 

with  no  current  outsandings 

NtrVM^iAw^mbna  thbfoSa)^^ 

%. 588. 370 

Other  ,\.sset<i 

^j593^7C 

■n)i«i  iibniaH'tNrt''3wS*'  ^^^^ 

^^93^0 

Faulty  m  Unexercised  Stock  Opuons 


Exercise  Dams) 


Number  of  Shvcs 
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Section  A~  Stoclo,  BOTds'and  Other  Securities -^    ■--'-••  -        -' •  -  '-  ~   '-'  '  ■-^y~.:'--i^.^^^^^"^^^fSSir^'^:^i 

'  of  Shares  or 
Bond  Face  Value 

Description 

Exchange 

Where 

Traded 

Owner(s) 

1 
i 

1 

Held  Where 

Current  Market 
Value 

Merrill    Lvnch 

JDD* 

3A2,52A 

30 

Hillsdale    Countv 

JCO 

Annrox . 

1  ,fion 

National    Bank 

General    Mor.ors 

JCO 

Apprnx . 

4,non 

IlnHiviHeH    1  /T 

jnn 

1 fln, ?qi    1 s 

inrerest.    in    Merri     1 

I.vnrh    arrnnnr    uitV 

daiighrer    Gillian    I 

barl  nu 

Transfer  A  Total  to  Persona]  Financial  Statement  at  left. 

^  528,615.15 

Section  B  -  List  All  Real  Estate  Owned  and  Mortgage  Loans 

-7    ^& 

^^f- 

^''r.-U- 

m^Mi 

T>  pc  of  Property 

Clty/Slatc 

Owner(s) 

Purchase 
Price 

Year 
Purchased 

Cuneni 
Market 
Value 

Amount  Owed 

Monthly 
Payment 

Interest 
Rate 

Name  of 
Creditor 

10  Donovan  Place 

Crosse          JDD 

485. OOC 

-0- 

Pointe . 

MI 

1 

2415  Lakeside 

Harbor 

JCO/JDD 

215.00f 

Beach. 

MI 

Transfer  B  Totals  to  Personal  Financial  Staleinent  at  left. 

?oo,ooc 

s                 « 

.^^^ 

N-ime  of  Creditor 

Original  Loan  or 
Line  Amuuni 

Date  of 
Loan 

Maturity 

Date 

Secured  by 
(List  CoUaieral) 

Amount  Owed 

Monthly 
P^roem 

Interns! 
Rate 

Transfer  C  Total  lo  Personal  Financial  Statement  at  left. 

$             c 

-See  Schedule  A  to  this  Financial  Statement. 
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Cash  Flon  Statement  For 


•^'™*«<  Ifev-cod  AjumbJ  Recopls 


Sjlary  ■^^^  ^  •^^  combined  partnership 
anfiripatPri   rnmppnsa ri nn 


440,000 


Mortgage  or  Rental  Payments 


Bonuses  and  Commissions 


Real  Estate  Taxes  and  Assessments 


Approx. 


15,000 


Tax-exempt  Income 


Taxes  (Federal.  State  and  Local) 


15  5,000 


Dividends  and  Interest 


25,000 


Insurance  Premiums 


Approx. 


9.000 


Rental  Income  or  (Loss) 


Other  Contract  Payments 

(auto  loans,  credit  cards,  etc.)  Auto    leases 


7,000 


Psnnership  Income  or  (Loss) 


Alimony.  Child  Support  or  Maintenance  Payments 


Proceeds  from  sale  of  marketable 
secunties  not  reinvested 


Child  Care  Expenses 


E.xcess  proceeds  from  sale  of  real  estate 


Tuition 


Other  Income*  (Specify  source) 


Legal  Fees 


3,000 


Fees  associated  with  investment  activity 


Other  Living  Expenses 


Approx . 


150,000 


Interest-only  loan  payments  not  included  above 


*  465,000 


340,000 


"Income  from  alimony,  child  support,  or  separate  maintenance  payments  need  not  be  revealed  if  jou  do  not  wish  to  have  it  consideied  as  a  basis  for 
repaying  the  credit  extension  that  you  have  requested. 

You  do  not  have  to  list  joint  assets  on  this  statement.  If  you  choose  to  do  so.  all  joint  owners  must  sign  this  statement,  and  if  this 
statement  is  submined  for  an  extension  of  credit,  then  (i)  each  joint  owner  agrees  to  be  considered  an  applicant  under  the  Equal  Credit 
Ooportunity  Act  and  Regulation  B  of  the  Federal  Reserve  Board,  and  (ii)  if  one  joint  owner  is  required  to  execute  an  agreement  making 
him  or  her  contracntally  liable  regarding  an  extension  of  credit,  then  all  joint  owners  may  be  required  to  execute  that  agreement  or 
a  similar  one. 

I  I  we)  understand  that  the  Bank  is  relying  on  the  information  provided  in  this  statement  to  extend  or  continue  extending  credit.  I  (we) 
warrant  that  the  information  provided  is  true,  correct,  and  complete.  I  (we)  agree  to  notify  you  immediately  and  in  writing  of  any 
change  of  name,  address,  employment  and  of  any  material  adverse  change  that  affects  the  information  in  the  statement,  the  financial 
condition  of  the  undersigned,  or  my  (our)  ability  to  fulfill  my  (our)  obligations.  You  are  authorized  to  make  whatever  inquiries  necessary 
to  verify  the  information  provided,  including,  but  not  limited  to,  obtaining  reports  from  credit  reporting  agencies. 


John  Corbett  O'Meara 


05-04-94 
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JOHN  CORBETT   O'MEARA   -   Summary    of   attached    Personal    Financial    Statement 

FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  cuirent  financial  net  wonh  statement  which  itemizes  ir.  tn^ 
all  assets  (including  bank  accounts,  real  estate,  sectirities,  trusts,  investments,  a-id  o-Jier  fi-.i-ciL: 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other  fLnancial  obUgadcns)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household 


ASSETS 

UABIUTIES 

Cuh  on  bud  tod  in  banit                     .3i 

A3 

500 

00 

NolE<  payable  to  baaJcs-ieaired 

( 

U^.  Govcmfflcat  Kcariaa— add             u 
•chednlc                                               3 

528 

615 

15 

Notes  payable  lo  nlaoves 

Unliiud  lacuilict-add  Kb*d&le              ^ 

Notes  payable  to  otbcn 

1 

Acceunu  and  Mist  neeiviblc: 

Aeeeunti  and  bills  due 

1 

Due  inm  nlauvu  and  fcicndi 

Unpaid  iseeme  tax 

Due  fmm  oUitft 

Olfaet  unpaid  tax  and  iniereat 

1 

Doubtful 

Real  citau  tDen(a|cs  payablc-add 
Mhcdidc 

1 
Kaa]  anau  evaed-add  acfaeduU 

700 

000 

00 

Qand  ncniafes  and  eths  litns  pay- 
able 

Raa]  etuie  merifafct  lasaivablt 

AakH  and  oihcr  pcnesal  property 

>190 

000 

00 

Trade   debts 

<5 

000 

00 

Caih  valu*-lir<  innmiiea 

Other  aiuu-iumiic: 

Madison  Assoc.   Limited  Partner- 
ship 

<1 

000 

00 

^ 

^pi'A^'rt^'S'mb\''mT?h 

A 

000 

00 

S^8^!i"-"5i§h|  ^§9^^^^ 

lAl 

AA6 

00 

Total  Habilitici 

<5 

000 

00 

HR-IO,   401K,   &  IRA  -  JCO  &  (S) 

98A 

809 

00 

NrtWorti 

2588 

370 

00 

Total  AiMU 

2.593 

37.Q 

00 

Tela]  liabOiliu  and  net  voRb 

2593 

370 

00 

CONTINGENT  LIABILniES 

None 

GENERAL  INFORMATION 

Ai  CDdoncr,  comakar  or  lueuior 

AttiBfmttitjitdtoC  CAdlKlwd- 

Bk.) 

No 

On  ka>e>  or  cooncu 

An  yea  dafodnt  in  any  aoits  or  letal 
•e4eu? 

No 

Le|iJ  Claiau 

-ti«va  you  ovir  takes  baafcnip(c>7 

No 

Proviiioe  tai  FaianJ  Ineene  Tu 

1  Oust  ipceiaJ  debt 

_ 
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TO:       John  Corbett  O'Meara 

FROM:     Lawrence  J.  Harwood,  Controller 

Dickinson,  Wright,  Moon,  Van  Dusen  &  Freeman 

DATE:     May  3,  1994 


The  following  are  the  last  available  amounts  given  to  us 
by  the  trustee  NBD  bank  on  yours  and  Julia  Darlow's  HR-10  and 
401K  accounts.  Also  enclosed  is  the  present  size  of  each  of  your 
capital  accounts. 

As  of        ACCOUNT     JCO'MEARA      JDDARLOW 


12/31/93     HRIO  $442,290.47  $243,926.64 

02/28/94     401K  144,825.28  113,806.61 

04/30/94     Capital  72,931.00  68,515.00 
Account 
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III.   GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  eimount  of  time  devoted  to  each. 

I  have  always  devoted  a  significant  amount  of  my  time  to 
uncompensated  work  for  those  who  could  not  afford  legal 
services.  In  my  early  years  I  took  assignments  to 
represent  those  accused  of  crimes  in  state  and  federal 
courts,  most  of  them  entirely  uncompensated;  those  for 
which  some  compensation  was  provided  were  not  well 
compensated. 

My  first  trial  some  days  after  I  became  a  member  of  the 
bar  was  a  nine  day  jury  trial  assigned  to  me  by  my 
friend  and  neighbor  The  Honorable  Wade  H.  McCree,  Jr., 
then  a  U.S.  District  Judge  for  the  Eastern  District  of 
Michigan,  in  which  I  represented  a  woman  accused  of 
narcotics  trafficking  and  for  which  I  was  (or  my  firm 
was)  uncompensated. 

For  many  years  until  very  recently  I  supervised  my 
firm's  participation  in  the  pro  bono  publico  program  of 
the  United  States  District  Court  for  the  Eastern 
District  of  Michigan,  supervising  all  of  the  many 
matters  our  firm  undertook  on  behalf  of  the  Eastern 
District  Bench  and  undertaking  many  of  those  matters 
directly  myself. 

More  recently,  the  Honorable  Richard  Suhrheinrich,  then 
District  Judge  in  the  Eastern  District  of  Michigan, 
assigned  me  for  a  relatively  minor  uncompensated  repre- 
sentation of  a  recanting  witness  who  had  been  one  of  the 
principal  witnesses  against  the  Chambers  brothers  in  a 
notorious  narcotics  importation  case  which  had  been 
tried  to  a  conclusion  before  Judge  Suhrheinrich. 

I  have  always  devoted  uncompensated  time  to  a  variety  of 
other  kinds  of  cases;  and  have  almost  always  had  at 
least  one  such  case  in  my  current  case  load,  as  I  have 
now. 

2.  The  American  Bar  Association's  Coinmentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
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discriminates  on  the  basis  of  race,  sex,  or  religion.  Do 
you  currently  belong,  or  have  you  belonged,  to  any  organiza- 
tion which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  coiraoission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?  Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you  partici- 
pated ) . 

Senators  Riegle  and  Levin  appointed  a  broadly-based 
Merit  Selection  Coiiunittee  of  citizens  from  the  district 
represented  by  the  United  States  District  Court  for  the 
Eastern  District  of  Michigan.  This  Committee  invited 
those  interested  in  being  considered  for  vacancies  on 
the  Eastern  District  bench  to  identify  themselves.  It 
is  my  understanding  that  approximately  67  persons  did  so 
and  completed  the  rather  extensive  Questionnaire  sent 
each  of  them  by  the  Merit  Selection  Committee.  It  is 
also  my  understanding  that  the  Merit  Selection  Committee 
broke  itself  down  into  four  sub-committees.  Each  sub- 
committee interviewed  a  number  of  candidates  in  a  sub- 
stantial and  far-ranging  interview.  The  sub-committees 
then  reconvened  as  a  Committee  of  the  whole  which  made 
its  decisions.  The  Committee  sent  to  Senators  Riegle 
and  Levin  the  names  of  the  ten  candidates  it  felt  best 
qualified  for  consideration  for  appointment  to  the 
federal  bench.  Mine  was  one  of  those  names.  Senator 
Riegle  and  Senator  Levin  then  each  separately  interview- 
ed extensively  each  of  the  ten  candidates. 

In  early  August  1993  Senators  Riegle  and  Levin  announced 
their  choices  for  three  actual  and  potential  vacancies 
on  the  bench  of  the  United  States  District  Court  for  the 
Eastern  District  of  Michigan.  Those  three  people  were 
Circuit  Court  Judge  Denise  Page  Hood,  Federal  Public 
Defender  Paul  Borman,  and  myself. 

I  was  not,  of  course,  privy  to  any  of  the  discussions  or 
deliberations  of  the  Michigan  Senators  in  arriving  at 
their  decisions. 

Since  the  recommendation  of  the  Michigan  Senators, 
separate  investigations  have  been  conducted  by  the 
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Department  of  Justice,  the  Federal  Bureau  of  Investiga- 
tion, and  the  American  Bar  Association's  Standing 
Committee  on  Federal  Judiciary. 

The  FBI  investigation  involved  a  lengthy  interview  in 
which  I  was  questioned  by  a  Special  Agent  of  the  Bureau 
and,  as  I  understand  it,  an  extensive  investigation  of 
public  records  coupled  with  interviews  with  a  large 
number  of  other  people  with  whom  I  have  had  contact  with 
over  the  years . 

The  investigation  by  the  Department  of  Justice  included 
a  review  of  materials  I  prepared  and  submitted  to  it,  an 
interview  at  the  DOJ  offices  in  Washington  in  November, 
1993,  and  many  telephone  conversations  to  obtain 
additional  information  and  clarification  of  information 
the  Department  already  had. 

The  ABA  Standing  Committee  on  Federal  Judiciary  included 
an  extensive  interview  by  the  Committee's  Sixth  Circuit 
representative  and,  as  I  understand  it,  interviews  with 
a  great  many  lawyers,  judges,  and  others  with  whom  I 
have  had  professional  contact  over  the  years. 

It  is  my  understanding  that  the  results  of  these 
investigations  are  available  to  the  Senate  Judiciary 
Committee. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasoned^ly  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 


Please  discuss  your  views  on  the  following  criticism  involv- 
ing "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  govern- 
ment, and  within  society  generally,  has  become  the  subject 
of  increasing  controversy  in  recent  years.  It  has  become 
the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 
Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.   A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 
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b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affir- 
mative duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  juris- 
dictional requirements  such  as  standing  and  ripe- 
ness; and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 

The  Constitutional  role  of  the  Judiciary  as  the  third 
branch  of  federal  government  is  to  interpret,  apply,  and 
enforce  the  law  of  the  land. 

Federal  trial  courts  must  follow  that  law  as  it  is  given 
them  by  appellate  courts  and,  ultimately,  by  the  United 
States  Supreme  Court. 

It  is  not  the  role  of  the  Judiciary  to  substitute  its 
judgment  of  that  of  the  elected  representatives  of  the 
people,  except  where  the  Executive  or  Congress  is 
attempting  to  enforce  a  view  clearly  in  conflict  with 
rights  protected  by  the  Constitution.  Rarely  would  a 
trial  court  be  faced  with  issues  involving  the  constitu- 
tionality of  statutory  law  or  Executive  Orders  where  the 
outcome  is  not  clearly  mandated  by  prior  rulings  of 
appellate  courts. 
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HARRINGTON  DANIELS  PARKER,  JR. 
I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.   Full  name  (include  any  former  names  used.) 
Barrington  Daniels  Parker,  Jr. 


Address:   List  current  place  of  residence  and  office 
address (es) . 

Residence 

131  East  66th  Street  #  IC 
New  York,  NY   10021 

1081  Westover  Road 
Stamford,  CT   06902 


Office 


1290  Avenue  of  the  Americas 
New  York,  NY   10104 


3.   Date  and  place  of  birth. 


August  21,  1944 
Washington,  D.C. 


4.   Marital  Status  (include  maiden  name  of  wife,  or 

husband's  name).   List  spouse's  occupation,  employer's 
name  and  business  address (es). 

Toni  Trent  Parker  -  my  wife  works  at  home  taking 
care  of  our  children.   She  is  also  part  owner  of  a 
company.  Black  Books  Galore,  that  assists  schools 
and  other  orgamizations  in  running  multi- cultural 
children's  book  fairs. 


5.   Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

Yale  College  B.A.  1965  (September  1961  -  Jxine  1965) 
Yale  Law  School  LL.B.  1969  (September  1966  -  June 
1969) 
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Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director, ' 
partner,  proprietor,  or  employee  since  graduation  from 
college. 

10/87  -  Present 
Morrison  &  Poerster,  Partner 
12  90  Avenue  of  the  Americas 
New  York,  New  York  10104 

6/77  -  10/87 

Parker  Auspitz  Neesemann  &  Delehanty  P.C.,  Partner 

415  Madison  Avenue 

New  York,  New  York  10017 

10/70  -  6/77 

Sullivan  &  Cromwell,  Associate 

125  Broad  Street 

New  York,  New  York  10004 

7/69  -  9/70 

Hon.  Aubrey  E.  Robirson,  Jr.,  Law  Clerk 

U.S.  Courthouse 

Washington,  D.C.   10001 

6/68  -  8/68 

D.C.  Corporation  Coxinsel,  Summer  Intern 

District  Building 

441  4th  Street,  N.W. 

Washington,  D.C.   20001 

6/67  -  8/67 

NAACP  Legal  Defense  Fiind,  Summer  Intern 

99  Hudson  Street 

New  York,  New  York  10013 

7/66  -  8/66 

Yale  University  Summer  High  School,  Teacher 

Yale  University 

New  Haven,  Connecticut  06520 

7/65  -  7/66 

Phillips  Exeter  Academy,  Teacher 

Exeter,  New  Hampshire   03833 
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Military  Service:   Have  you  hand  any  military  service? 
If  so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

None. 


8.  Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that 
you  believe  would  be  of  interest  to  the  Committee. 

None. 


Bar  Associations:   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

Federal  Bar  Council,  Trustee 

American  Bar  Association 

Association  of  the  Bar  of  the  City  of  New  York 

Committee  to  Enhance  Professional 
Opportionities  for  Minorities  1990  -  Present 
Judiciary  Committee  1978   -  1982 
Executive  Committee  1982   -  1986 
Nominating  Committee  1987  -  1988 

Second  Circuit  Judicial  Conference  Planning  and 
Program  Committee. 

Regular  attendant  at  Second  Circuit  Judicial 
Conferences. 

New  York  State  Bar  Examination  Validation  Study, 
Member 

Association  of  Black  Lawyers  of  Westchester  Coiinty 

United  States  District  Court  for  the  Southern 
District  of  New  York 

Committee  to  Revise  Local  Rules 
Grievance  Committee 
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10.  other  memberships :   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies, 
Please  list  all  other  organizations  to  which  you  belong, 

Lobbying  Organizations: 

The  NAACP  Legal  Defense  and  Educational 
F\ind,  Inc.  (LDF  spends  less  than  5%  o£ 
Its  budget  on  lobbying  activities) 

Other  Organizations 

Council  on  Foreign  Relations, 
The  Governance  Institute, 
Sigma  Pi  Phi  Fraternity, 
The  Harlem  School  for  the  Arts, 
New  School  for  Social  Research, 
Riverside  Church 


11.  Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses 
if  any  such  memberships  lapsed.   Please  explain  the 
reason  for  any  lapse  of  membership.   Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 


Court  Date 

New  York  State  Bar  10/71 

United  States  District  Court  for 

the  Southern  District  of  New  York       11/14/72 
United  States  District  Court  for 

the  Eastern  District  of  New  York       12/06/72 
United  States  Court  of  Appeals  for 

the  Second  Circuit  12/27/72 

Supreme  Court  of  the  United  States       3/03/75 
United  States  Court  of  Appeals  for 

the  Tenth  Circuit  1974 

United  States  Tax  Court  3/28/80 

United  States  Court  of  Appeals  for 

the  Fifth  Circuit  1979 

United  States  Court  of  Appeals  for 

the  Eleventh  Circuit  1982 

United  States  District  Court  for  the 

Northern  District  of  California        10/31/89 
United  States  District  Court  for 

the  District  of  Connecticut  3/19/92 
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12.  Published  Writings:   List  the  titles,  publishers,  and 
dates  of  books,  articles,  reports,  or  other  published 
material  you  have  written  or  edited.   Please  supply  one 
copy  of  all  published  material  not  readily  available  to 
the  Committee.   Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law 
or  legal  policy.   If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

In  August  1993  I  traveled  to  South  Africa  under  the 
auspice  of  U.S.I.S.  and  The  Ford  Poiindation  with  a 
group  of  American  lawyers  and  law  professors 
traveling  and  lecturing  to  public  interests  lawyers 
there  on  U.S.  Constitutional  Law.   The  written 
materials  I  used  are  submitted  herewith. 


13.  Health:   What  is  the  present  state  of  your  health?   List 
the  date  of  your  last  physical  examination. 

Excellent.   December  10,  1993 


14.  Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected 
or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

None. 


15.  Citations:   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  summary  of  and  citations  for 
all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such 
opinions.   If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the 
opinions. 

Not  applicable. 
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16.  Public  Office:   State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.   State 
(chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 


17 .  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law 
firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  you 
connection  with  each; 

b.  1.    What  has  been  the  general  character  of 

your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has 
changed  over  the  years? 

2.    Describe  you  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you 
have  specialized. 


Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates . 

What  percentage  of  these  appearances  was 
in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 
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3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

4 .  State  the  number  of  cases  in  courts  of 
record  you  tried  to  verdict  or  judgment 
(rather  than  settled) ,  indicating  whether 

you  were  sole  counsel,  chief  counsel,  or 
associate  counsel . 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

a.    1.    I  served  as  law  clerk  to  the  Hon.  Aubrey  E. 
Robinson,  Jr.  of  the  United  States  District 
Court  for  the  District  of  Columbia  from  August 
1969  to  August  1970. 

2.  I  have  not  practiced  alone. 

3.  November  1970  -  March  1977. 
Sullivan  &  Cromwell  -  Associate 
125  Broad  Street 

New  York,  New  York  10004 
(212)  558-4000 

[When  I  practiced  at  Sullivan  &  Cromwell  the 
firm  was  located  at  48  Wall  Street,  New  York, 
New  York] 

March  1977  -  October  1987 
Parker  Auspitz  Neesemann  & 
Delehamty  P.C.  -  Partner 
415  Madison  Avenue 
New  York,  New  York  10017 

In  October  1987  the  firm  merged  with  Morrison 
&  Poerster.   All  partners  at  Parker  Auspitz 
became  partners  at  Morrison  &  Foerster 

1987  -  Present 

Morrison  &  Foerster  -  Partner 

1290  Avenue  of  the  Americas 

4l8t  Floor 

New  York,  New  York  10104 
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b.  1/2.  During  my  career  I  have  specialized  in  general 

commercial  litigation.   Early,  particularly  at 
Sullivan  and  Cromnnrell,  my  practice  emphasized 
antitrust  litigation  for  entities  such  as 
Kennecott  Copper,  securities  litigation 
principally  defense  work  for  brokers  atnd 
dealers  such  as  Kidder  Peabody  &  Co.  and  labor 
matters  primarily  for  BaJscock  and  Wilcox.   I 
have  tried  approximately  20  ladsor 
arbitrations.   When  I  moved  to  my  own  firm,  I 
continued  to  do  securities  work  but  spent  more 
time  on  products  liability  work  and  automobile 
dealer  termination  work.   I  also  did  federal 
habeas  corpus  work  on  a  pro  bono  basis.   More 
recently  at  Morrison  &  Foerster,  for  two  years 
I  spent  a  substantial  proportion  of  my  time  as 
R.I. CO.  Trustee  in  U.S.  v.  Paccione.   I  have 
done  Title  VII  defense  work,  professional 
responsibility  and  intellectual  property 
litigation. 

c.  1.    Frequently,  during  the  first  15  years  of  my 

practice,  less  frequently  since  then  although 
I  appeared  frequently  during  1990-1992  when  I 
was  a  RICO  Trustee  in  United  States  v. 
Paccione.  et  al . 

2.  Federal  courts  -  66% 
State  courts  -  33% 

3.  Civil  -  85% 
Criminal  -  15% 

4.  Six  cases,  two  as  sole  counsel,  three  as  lead 
counsel  and  one  as  associate  coiinsel. 

5.  Two  were  jury  trials,  four  were  non-jury 
trials. 


18.  Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   give  the 
citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.   Give  a  capsule  summary 
of  the  substance  of  each  case.   Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.   Also  state  as  to  each 
case : 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel 
for  each  of  the  other  parties. 

1.    H.  Heller  &  Co.  v.  Carl  MverB  and  Salmahs 
EnterprJBes 
89  Civ.  4402  (S.D.N.Y.) 

The  case  involved  a  claim  of  theft  of  trade  secrets 
among  brokers  and  dealers  in  off -grade  plastics  and 
plastic  products.   A  significamt  aspect  of  the  case 
was  that  the  issue  of  whether  the  conduct  of  my 
clients  constituted  unfair  competition  was 
unsettled  under  New  York  law.   I  represented 
Salmahs  &  Company  which  had  been  started  by  former 
employees  of  the  plaintiff.   H.  Heller  &  Co. 
claimed  that  Salmahs  aided  and  abetted  the  theft  of 
trade  secrets  and  the  breach  of  fiduciary  duties  by 
Myers .   I  was  lead  trial  counsel  for  the 
defendants .   The  Court  ruled  in  Salmahs '  favor 
holding  that  its  conduct  did  not  involve  the  theft 
of  trade  secrets  and  that  it  had  not  violated 
fiduciary  duties.   The  Court  foxind  that  a  small 
amoiint  of  customer  information  taken  by  Myers 
constituted  a  trade  secret  and  assessed  modest 
damages  against  him. 

a.  May  11,  1992  -  May  22,  1992 

b.  United  States  District  Court  Southern 
District  of  New  York,  Hon.  Gerard  L. 
Gottel 

c.  Edwin  6.  Schallert,  Esq. 
Debevoise  &  Plii^pton 
875  Third  Avenue 

New  York,  New  York  10022 
(212)  909-6295 
Counsel  for  Plaintiff 

Leonard  B.  Austin,  Esq. 
50  Charles  Lindberg  Blvd. 
Mitchel  Field,   N.Y.  11553 
(516)  745-5700 
Co\insel  for  Co-Defendant  Carl  Myers 
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2.  Violetta  Puterman  v.  Knitgood  Workers  Union  Local 
155  of  ILGWU  et  al .  78  Civ.  6000  (MJL)  See  36  CCH 
Empl.  Prac.  Dec.  1  35,086  (February  19,  1985) 

This  case  was  an  Equal  Pay  Act  claim  brought 
against  the  ILGWU  by  the  senior  member  of  its 
organizing  staff.   I  represented  the  defendaint 
Union  as  trial  coxinsel  making  the  jury  arguments 
and  examining  and  cross-examining'  the  principal 
witnesses.   The  case  raised  importimt  public 
relations  concerns  for  the  Union  since  the  claims 
were,  in  effect,  civil  rights  claims  brought  by  the 
Union's  own  employees.   The  suit  was  closely 
followed  in  the  New  York  City  garment  industry. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiff . 

a.  June  20  -  July  1,  1983 

b.  United  States  District  Court  for  the 
Southern  District  of  New  York 

Hon.  Mary  Johnson  Lowe 

c.  Burton  H.  Hall,  Esq. 
Hall  &  Sloane 

401  Broadway 

New  York,  New  York  10019 
(212)  431-9114 
(Defendant's  coiinsel) 

3 .  United  Skates  of  America  v.  Sally  Kaplan 

468  N.Y.S.  2d  642;  95  A.D.  232  (2nd  Dept.  1983) 

My  client.  United  Skates,  entered  into  a  lease  for 
a  recreational  facility  with  an  option  to  purchase 
the  leased  property  at  the  end  of  the  lease  term. 
The  offer  to  purchase  was  rejected  on  the  groiinds 
that  the  tendered  lease  documents  did  not  comply 
with  the  terms  of  the  option-purchase  agreement. 
Siumnary  judgment  in  favor  of  the  landlord  was 
grzuited.   On  appeal,  the  case  was  reversed  and  our 
motion  for  summary  judgment  was  granted.   The  case 
expanded  New  York  law  on  "siibstantial  performance" 
of  real  estate  contracts.   I  briefed  and  argued  the 
case  at  all  phases. 

a.  Siumnary  Judgment  -  May  18,  1982 

b.  Hon.  Harold  Hyman 

Supreme  Court,  Queens  County 
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c.    Fred  Plotkin,  Esq. 
551  Fifth  Avenue 
New  York,  New  York  10176 
(212)  972-2300 


4.    In  the  Matter  of  Gerald  J.  Gamer 
580  N.Y.S.  2d  59  {2nd  Dept.  1992) 

The  Respondent,  a  lawyer  and  bank  president,  was 
charged  with  professional  misconduct  in  connection 
with  an  application  to  the  Comptroller  of  the 
Currency.   The  case,  I  thought,  raised  novel 
federal  procedural  and  due  process  issues  such  as 
(a)  the  circumsteuices  under  which  documents,  the 
confidentiality  of  which  was  authorized  by  federal 
law  when  submitted  to  a  federal  agency,  could  sua 
sponte  be  provided  by  the  agency  to  state  bar 
officials,  and  (b)  the  extent  to  which  Fourth  and 
Fifth  Amendment  protections  applied  in  disbarment 
proceedings.   I  tried  the  case  on  behalf  of 
Respondent  who  did  not  prevail. 

a.  April  12,  May  10,  1991 

b.  Hon.  W.  Bernard  Richlamd 
Special  Referee 

U.S.  Courthouse 
Eastern  District  of  New  York 
225  Cadmam  Plaza  East 
Brooklyn,  New  York  12201 

c.  Sandra  Holt,  Esq. 

Grievance  Committee  for  the  Ninth 

Judicial  District 
399  Knollwood  Road 
Suite  200 

White  Plains,  New  York  10603 
(914)  949-4540 


5.    United  States  v.  Anoelo  Paccione.  et  al.(2nd  Cir, 
1991);   949  F.2d  1183;  948  F.2d  851 

Between  June  1990  and  May  1992  I  served  as  RICO 
Trustee  for  two  Brooklyn,  New  York,  area  garbage 
carting  concerns  that  controlled  a  substantial 
proportion  of  the  Brooklyn  market  amd  that  were 
convicted  of  one  of  the  largest  environmental 
crimes  prosecuted  in  the  Southern  District. 
Following  the  guilty  verdicts  but  prior  to  the 
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forfeiture  presentations  to  the  jury,  the 
defendants  agreed  to  pay  $22  million  to  the  U.S. 
government  in  lieu  of  forfeiture.   I  was  appointed 
R.I. CO.  Trustee  to  collect  the  fines  and  to 
operate  and  to  attempt  to  sell  the  companies  when 
the  defendants  defaulted.   Numerous  problems  arose 
in  connection  with  the  operation  of  the  companies, 
and  our  efforts  to  keep  them  profitable, 
necessitating  frequent  Court  appearances.   I  worked 
very  closely  with  the  Major  Crimes  Unit  of  the  U.S. 
Attorney's  office.   I  also  worked  very  closely  with 
the  Asset  Forfeiture  Unit  and,  during  a  period  in 
which  other  Brooklyn  carters  attempted  to  drive  us 
out  of  business,  with  agents  of  the  Federal  Bureau 
of  Investigation.   Since  May  1992,  I  have  served  as 
counsel  to  my  successor  Trustee. 

a.  numerous  appearances  (June  1990  -  May 
1992) 

b.  United  States  District  Court  for  the 
Southern  District  of  New  York 

Hon.  Constance  Baker  Motley 

c.  Jeffrey  B.  Sklaroff,  Esq. 
Major  Crimes  Unit 

United  States  Attorney's  Office 
One  St.  Andrew's  Plaza 
New  York,  New  York   10007 
(212)  791-1973 

Elliot  R.  Peters,  Esq. 
Keker,  Brockett  &  Van  Nest 
710  Sansome  Street 
San  Francisco,  CA   94111 

(415)  391-5400 

(Formerly  of  the  Major  Crimes  Unit) 

6.    Muriel  E.  Kraszewki  et  al .  v.  State  Farm  General 

Insurance  Co..  et  al .  (N.D.  Cal . )  C-79-1261  (TEH). 
See  38  Fair  Empl .  Prac .  (BNA)  Case  197  (N.D.  Cal. 
1985) 

Our  firm  represented  State  Farm  in  the  damage  phase 
of  what  was  the  largest  Title  VII  case  brought. 
The  case  involved  claims  of  sex  discrimination  in 
the  hiring  and  promotion  of  State  Farm  insurance 
agents  in  the  State  of  California.   Prior  to  our 
firm's  appearance.  State  Farm  had  lost  at  the 
liability  phase  of  the  proceedings.   A  Consent 
Decree  had  been  entered  which  contemplated 
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extensive  discovery  followed  by  as  many  as  1,000 
one  week  damage  trials  before  special  masters  in 
which  approximately  $400,000  to  $500,000  was  at 
stake  in  each  of  the  early  trials.   Our  firm 
represented  State  Farm  and  I  was  in  charge  of  a 
trial  team  trying  cases.   After  fifteen  months  of 
discovery  and  hearings,  the  case  settled.   The 
individual  claims  proceedings  abated  and  a  quite 
large  monetary  settlement  was  made  with  the 
plaintiffs. 

a.  Hearing  Dates: 
February  12  -  16  1991; 
May  4-9,  1991; 

July  9-13,  1991; 

b.  Kathy  Kelly,  Esq. 
Chief  Special  Master 
Kagel  &  Kagel 

544  Market  Street 

San  Francisco,  California   94102 

(415)  482-1438 

c.  Barry  Goldstein,  Esq. 
David  Offen-Brown,  Esq. 
Barbara  B.  Dickey,  Esq. 
Saperstein,  Mayeda,  &  Goldstein 
1300  Clay  Street 

Oakland,  California  94612 
(510)  763-9800 
Co\insel  for  plaintiffs 

7.    Litton  Wynn  Jr.  v.  Checker  Motors  Corp.  v.  General 
Motors   82  Civ.  1801  (Wexler,  J.) 

In  this  design  defect  case,  an  energy  absorbing 
steering  column  was  claimed  to  have  malfunctioned 
in  a  collision  that  caused  injury  to  the  driver  and 
the  death  of  a  passenger.   Loss  of  the  case  would 
have  raised  serious  collateral  estoppel  issues  in  a 
companion  wrongful  death  case  pending  in  state 
court  brought  on  behalf  of  the  passenger  killed 
during  the  collision.   It  would  also  have  exposed 
the  client  to  potentially  massive  damage  claims 
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since  the  design  in  question  was  widely  used  and 
licensed.  I  was  lead  trial  attorney  for  General 
Motors.   Defendants  prevailed  at  trial. 

a.  June  24  -  Jxine  28,  1985 

b.  United  States  District  Court  for  the 
Eastern  District  of  New  York 

Hon.  Leonard  D.  Wexler 

c.  Saul  Wilensky,  Esq. 

Lester  Schwab  Katz  and  Dwyer 
120  Broadway 

New  York,  New  York  10271 
(212)  964-6611 
Coxinsel  for  Checkers  Motors 

d.  Stanley  Fremont,  Esq. 
Eppinger  Ringold  &  Fremont 
131  Larchmont  Avenue 
Larchmont,  New  York  10538 
Coxinsel  for  Plaintiff 
(914)  833-0500 


New  York  v.  Bernard  Harris 
495  U.S.  14  (1990) 

This  Fourth  Amendment  case  considered  whether  the 
attenuation  analysis  of  Brown  v.  Illinois  422  U.S. 
590  (1975)  should  be  applied  to  warrantless  home 
arrests  made  in  violation  of  Pavton  v.  New  York  445 
U.S.  573  (1980)   Harris,  acting  pro  se,  won  in  the 
New  York  Court  of  Appeals,  72  N.Y.2d  614  (1988). 
When  New  York's  application  for  certiorari  was 
granted,  I  briefed  and  argued  the  case  as  amicus 
curiae  in  support  of  the  judgment  below  by  special 
invitation  of  the  United  States  Supreme  Court.   The 
Supreme  Court  reversed  5-4.   On  remand,  however, 
the  New  York  Court  of  Appeals  declined  to  follow 
the  Supreme  Court  and  adhered  to  its  earlier 
decision  granting  Respondent  a  new  trial.   77 
N.Y.2d  434  (1991) 

a.  January  10,  1990 

b.  United  States  Supreme  Court 
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Peter  Coddington,  Esq. 

Chief,  Appeals  Bureau 

Bronx  Coxinty  District  Attorney's   Office 

215  East  161  Street 

Bronx,  New  York  10451 

(212)  590-2494 


9.    Department  of  the  Air  Force  v.  Michael  Rose, 
Lawrence  P.  Pedowitz  and  Charles  P.  Dieunond 
425  U.S.  352  (1976);  495  F.2d  26  (2nd  Cir.  1974) 

In  this  Freedom  of  Information  Act  case,  my 
clients,  members  and  editors  of  the  New  York 
University  Law  Review  sought  documents  from  the  Air 
Force  Academy  concerning  its  disciplinary 
procedures .   The  District  Court  granted  the 
government's  motion  for  summary  judgment.   The 
Second  Circuit  reversed.   The  government's  petition 
for  certiorari  was  grauited.   The  Supreme  Court 
affirmed,  sharply  curtailing  the  discretion  of 
Agencies  to  withhold  documents  not  clearly  covered 
by  FOIA  exemptions.   On  remstnd,  the  documents 
sought  were  released  to  the  Law  Review.   I  briefed 
and  argued  the  case  at  all  stages  of  the 
proceedings . 

a.  October  8,  1975  (Oral  argriment  in  the 
Supreme  Court) 

b.  Hon.  Lloyd  F.  MacMahon 

United  States  District  Court  for  the 
Southern  District  of  New  York 

United  States  Court  of  Appeals 
United  States  Supreme  Court 

c.  William  R.  Bronner,  Esq. 

A. U.S. A.  handled  proceedings  in  the 
District  Court 
P.O.  Box  700 
Bights town,  N.J. 
(609)  443-2323 

Deputy  Solicitor  General  (now  the 
Honorable  Daniel  M.  Friedman) 
Senior  Circuit  Judge  for  the  Federal 
Circuit  argued  for  the  Government  in  the 
Supreme  Court 
(202)  633-5836 
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10 .   Bee ton  Dickinson  &  Co.  v.  Sun   Company  et  al; 

Morton  Pupko  v.  Fairleigh  S.  Dickinson  Jr.  et  al , ; 
Securities  and  Exchange  ConmisBion  v.  Svin  Company 
et  al . ;  Rubin  Polne  v.  Siui  Company  Inc.  475 
F.  Supp.  783  (S.D.N.Y.)  1979 

The  cases  involved  a  contest  for  control  of  the 
Becton  Dickinson  Co.   The  primary  issue  tried  was 
whether  a  program  of  negotiated  purchases  of  Becton 
Dickinson  shares  by  the  Sun  Co.  constituted  a 
tender  offer  in  violation  of  the  Williams  Act. 
This  case  involved  one  of  the  few  contested  tender 
offers  tried  to  judgment.   My  firm  (Parker  Auspitz) 
represented  Becton  family  members  who  held  large 
positions  in  Becton  Dickinson.   I  was  active  in  the 
extensive  pre-trial  discovery  that  occurred  and 
examined  one  of  the  main  def  endauits  at  trial .   The 
Court  held  that  the  acquisition  program  violated 
the  Williams  Act. 

a.  November  13  to  December  8,  1978 

b.  Hon.  Robert  L.  Carter 

United  States  District  Court  for  the 
Southern  District  of  New  York 

c.  Robert  B.  Smith,  Esq. 

Paul,  Weiss,  Rifkind,  Wharton  &  Garrison 
1285  Avenue  of  the  Americas 
New  York,  New  York  10019 
(212)  836-8000 
(Counsel  for  Becton  Dickinson) 

Peter  M.  Fishbein,  Esq. 

Kaye  Scholer  Fierman  Hays  &  Handler 

425  Park  Avenue 

New  York,  N.Y.   10022 

(212)  836-8000 

(Counsel  for  the  Sun  Co.) 

Sheldon  H.  Elsen,  Esq. 
Orans,  Elsen  and  Lupert 
1  Rockefeller  Plaza 
New  York,  New  York  10020 
(212)  586-2211 
(Counsel  for  Fairleigh  S.  Dickinson  Jr.) 

Marvin  Schwartz,  Esq. 
Sullivan  &  Cromwell 
125  Broad  Street 
New  York,  New  York  10004 
(212)  558-4000 
(Counsel  for  F.  Eberstadt  &  Co.) 
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19-  Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.   Describe  the 
nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived.) 

In  addition  to  the  matters  listed  in  Item  no.  18,  I 
have  had  extensive  products  liability,  real  estate 
and  automotive  dealer  freuichise  litigation 
experience.   Between  the  late  1970 's  and  late 
1980 's,  I  hauadled  or  supervised  more  than  50  major 
products  liability  cases,  principally  for  General 
Motors.   In  addition,  I  have  also  handled  many  of 
the  contested  dealer  termination  cases  in  the  New 
York  area  for  General  Motors  auid  Chrysler.   I  have 
tried  approximately  20  labor  law  arbitrations  and  I 
have  had  other  labor  law  experience.   I  have  had 
significant  securities  litigation  experience  for 
accountants  and  for  brokers  auid  dealers  in 
securities . 

I  have  been  active  in  bar  associations,  principally 
the  Association  of  the  Bar  of  the  City  of  New  York, 
serving  on  its  Judiciary  amd  Executive  Committees, 
and  the  American  Bar  Association.   I  have  been 
active  in  the  ABA's  Commission  on  Opportvmities  for 
Minorities  in  the  Profession.   I  serve  on  the 
Progrcun  and  Planning  Committee  for  the  Second 
Circuit  Judicial  Conference.   For  fifteen  years  I 
have  been  on  the  Board  of  Directors  of  the  NAACP 
Legal  Defense  and  Educational  P\and,  Inc.   I  have 
been  Vice-President  for  seven  years,  assisting  in 
in  the  management  of,  and  planning,  for  the 
orgemization . 

In  August  1993,  I  participated  in  a  mission  to 
South  Africa  sponsored  by  the  United  States 
Information  Service  and  the  Ford  Foundation 
teaching  United  States  constitutional  law  to  public 
interest  lawyers  throughout  South  Africa.   I  taught 
the  protections  afforded  criminal  defendants  under 
the  United  States  Constitution.   We  had  extensive 
discussions  with  the  ANC's  Technical  Drafting  Team 
representatives  who  at  that  time  were  negotiating 
the  new  South  African  constitution.   In  addition, 
we  had  a  lengthy  session  with  the  South  Africam 
Supreme  Court. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business 
relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.   Please 
describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interests.   On  departure  from  my  firm,  I  will  withdraw 
my  partnership  capital  and  am  entitled  to  my  share  of 
partnership  earnings  to  the  date  of  departure. 

On  departure  from  my  firm  I  will  withdraw  my 
partnership  capital  and  I  am  entitled  to  my  share 
of  partnership  earnings  to  the  date  of  departure. 
There  are  no  other  deferred  income  arrangements,  no 
stock  options,  no  uncon^leted  contracts  and  no 
other  future  benefits.   I  have  an  HR-10  retirement 
plan.   My  firm  is  its  trustee. 


Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements  that 
are  likely  to  present  potential  conflicts-of -interest 
during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  expect  to  recuse  myself  from  any  matters 
involving  my  law  firm.   I,  of  course,  will  follow 
the  guidelines  of  the  Code  of  Judicial  Conduct. 


Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without  compensation, 
during  you  service  with  the  court?   If  so,  explain. 

No.   I  plan  sharply  to  curtail,  but  not  entirely 
limit,  my  charitable  board  work. 


4.   List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents, 
honoraria,  and  other  items  exceeding  $500  or  more  (If 
you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of 
1978,  may  be  substituted  here.) 

See  attached  Financial  Disclosure  Report. 
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FINANCIAL  DISCLOSURE  REPORT 


■•pore  '<aqnlr*d  trf  tha  tuiea 
tofon  Act  of   19«9.    FBI 


101-1>4,       lovi 


nu>.   L.  la. 

10.     19t< 


(J    U.I.C.A.    Hff-    *•    iilOl-11]) 


1.   ruaoa  laportisg   (Laat.  oaaa,    Clrat,   alddla  initial) 
PARKER,    BARRINGTON   D.,    JR. 

2.  Court  or  Orgaalsatloa 

United   States  District   Court   for 
the   Southern  District   of  New  York 

1.   Oata  of  toport 

April   28,    1994 

«.   Tltla     (Artlcla  III   ^udqaa  Indleata  actlva  or 

aanlor   atatua;    Haglatrata  Judgaa   lodicata 
rail-  or   part-tiaa) 

Nominee  -  United   States  District 
Court    Judge 

5.   Kaport  Typa   (criack  approprlata  typa) 
X     Hoaliiatloii.   Data    4/26/94 
Initial       Annual       Final 

i.   laportlng  Farlod 

1/1/93  -  4/28/94 

7.   CbaaMra  or  of  (lea  Addraaa 

Morrison  &   Foerster 

1290  Avenue  of   the  Americas 

New  York,   New  York   10104 

1.  On  tiia  baala  of  ttta  Inforaatlon  coatalaad  In  thla  Mport,    It 
la,    in  ay  opinion.    In  eoafillanea  with  applicabla  lava  and 
ragulatlona 

amawlas  Olftear  (Isnatora 

IMPORTANT   NOTES:     Tlu  insmicaons    acampanying    this  form   must   be  followed.    Conplctc  all  p«fti, 
rtifflrfnt  the  NONE  box  for  each  section  wtiere  ywx  have  no  Feportabie  infamatkHi.   5ign   on  Uut  page. 

I.     POSITIONS.     (Reporting  individual  only;  see  pp.  7-8  of  Instructions.) 

POSITION  NAME  OF  ORGANIZAnON/ENTITY 


n 


NONE       (Bo  raportabl*  poalUooa) 

Partner 

V.P.    Board  of  Directors 
Trustee 


Morrison  &   Foerster 


NAACP  Legal  Defense   and  Educational   Fund,    Inc. 
New  School   for  Social  Research 


II.     AGREEMENTS.     (Reporting  individual  only;  see  p.  8-9  of  Instructions.) 
DATE  PARTIES  AND  TERMS 


n 


NONE   (lo  raportabla  agraaaanta) 

Morrison  &   Foerster On  departure   from  my  firm,    I   am  entitled   to  the  return 


of  my  partnership   capital  and   earned  but  unpaid   Income. 

The  firm  will  continue   as  Trustee   of  my  HR-10  Plan. 

I.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instructions.) 

DATE  SOURCE  AND  TYPE  GROSS  INCOME 

(Honoraria  only)  (yours,  not  spouse's) 


D 


NONE       (lo  raportaOla  non-lnvaatMnt  incOM)      SEE    NON- INVESTMENT    INCOME    ATTACHED. 
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Barrinftoo  D.  Puker,  Jr. 
Fonn  AO-10 

Fmaacial  Diackwire  Report 
Inilial  Report 


Put  in,  NoB-Inveetmeiit  Income 

die  Source  lad  Type 

Dutributive  Pirtaenhip  Share: 

F/Y/E  12/31/92  Morriioa  A  FoerMer 

F/Y/E  12/31/93  Morriioo  A.  Foenter 

1/1/94  -  4/26/94  Morriioo  A  Foertter 

F/Y/E  12/31/92  Parker  Autpita  Neeaenaa  &  Delehanty 

F/Y/E  12/31/93  Parker  Auspia  Neeaemaa  &  Delehanty 

1/1/94  -  4/26/94  Parker  Aiupitz  Neeaeman  *  Delehanty 

1/1/1993  Mi«c.  Comp.:  Ford  Foundaboa 


Croaa/Net 

Income 

(net) 

DeacriD.  of  Dutiea/SetvieM 

241,700 

UgalCoiBiaei 

349,200 

(net) 

LepJCounael 

70,400 

(net) 

Legal  ^"^ff  1 

7,700 

(n««) 

Legal  CoiBiel 

(700) 

(net) 

NONE 

(net) 

Legal  Coonael 

5,000 

(Sroai) 

Legal  Counael 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


PARKER,  BARRINGTON  D.,  JR. 


tat«  of 
April  28,  1994 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation.  IcxJgirig,  food,  entertainment. 

:  IC|MM|UMC 


(ladirfcs  IboM  to  idoom  and  dcpcndnit  cfaildm:  use  tht  parcnlheUcsli  '(S)'  and  '(DC)'  to  Indicate 
fdfflbancmaits  and  f\l\M  received  by  spouse  and  dependent  children,  respectively.    Sec  pp.l3-L5  of  Ii 


n 


SOURCE 
NONE       lao  •«:>  raronol*  ra; 
EXDJPT 


DESCRgnON 


it«  or  glttmi 


V.     OTHER  GIFTS.     (Indudcf  Iboic  to  spoose  and 
Indicate  otlier  gifts  received  bjr  iponsc  and 


It  dilldrcn:  ose  Uw  parantiietkals  *(S)*  and  '(DC)'  to 
leal  eUMrcn,  respectitciy.  See  pp.l5-M  of  luHiaUlui.) 


n 


SOURCE 
NONE      (lo  aoeb  nfercmblm  giru) 
EXDCPT 


DESCRIPTION 


VALUE 


VI.  UABIUTIES.  (Indodes  those  of  (poose  and  dependent  children;  Indicate  wheic  a| 
for  liability  by  osine  the  parcntlictlcal  '(S)'  for  separate  UabOMy  of  sppose,  '(J)' for 
IndMdnal  ana  spouse,  and '(DQ*  for  liability  oTadependcnt  diUd.  ^te  pp.l«-18  ol 


D 


rPFpiTOR 
NONE      (>s  nvorublo  llabllltlM) 
Citibank,   H.A.  


St.  Paul's  School 


Glider  Gagnon  Howe  &  Co./ 


Bear  Steams  &  Co. 


DESCRIPTION 


Personal  Credit  Line 


) 
VALUE  CODE* 


Tuition 


Margin  Balance  -  Securities 


3  -  tU.OOe  oc  laM  I  •  115,001  to  SSO.SOO  I  -  SM.OOl  to  tioo.ooo        ■  -  UOO.SSl  tD  Hso.ooe 

a  -  1130,001  to  tuo.ooo     e  -  isoo.ooi  to  si.eoo.ooo     r  -  son  tau  ti,ooo,ooo 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


■«■•  of  rwuon  lt*portlng 
PARKER.    BARRINGTON  D. ,    JR. 


D*f  of  lapoix 

April   28,    1994 


VII    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions.    (ifldiHies  tboM  of  spooM 

-  Dt  chiidrcn;  sec  pp.  18-77  of  Instructioiis.) 


e. 

Orooa  valoo 

or  ooo  of 

0. 
TTUMCtlou  <iizla«  ropoRlag  pulod 

ti) 

'ST: 
TSE.r 

(1) 

(J) 

TsS) 

■i- 

If  not.  Mtaapt  tna  dlacloftura               | 

■aooU). 
Boy 

(J) 

volao} 
Codo 
tJ-H 

(4) 

^ft 

1                   NONE     (Co  roporuolo 
1                            IJKOBO,   UMU,  or 

1 

SEE   INVESTMENTS  AND 

'     TRUSTS  ATTACHED 

1 

4 

9 

( 

7 

• 

• 

10 

It 

12 

11 

14 

IS 

1* 

17 

It 

It 

M 

'--^?-:.T5;  m^r^r^'-ooo    r,ii°?i.^-M:-^„     L-??^J''J«r.^;?'ooo.ooo  r.i^-^'\.T.\\'.o^.ooc 

J  iXSjUimii-^ J-HJ:»M  or  W 

!■*«  ml     n   «  07)       B-fs^a.Ml  xn  S50Q.00C 

■   ■  I-UJ.Ml  to  S!{.8M              l.J50,00 

OS500.001    to   51.000.000        r-«or*   t 

'"'  »-'"'?-'"° ■  ■     .>^L.t 

^iifL^'aiti^  eiu.  a3^U..i  -^ 

(aaa  cal.  C3)               u-iook  v*io« 

Wo«' 
v-ouu 

(r^d  . 

MUtO    Obi 

cad 
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Bairinftoo  D.  Parker,  Jr. 
Fonn  AO-10 

FinuicuU  Diackxure  Report 
Initial  Report 

Put  Vn,  lDv«(tmeiita  and  Tfu*tt 


A. 

B. 

C. 

D. 

Deacrirtion  of  Aawti 

Income  During 

Reporting  Period 

Gross  Value 

End  of  Rept.  Period 

Tranaactions 

Amt  Code 

Type 

ValCoae 

ValMeth 

(1) 

0) 

(1) 

(2) 

LONG  STOCK  POSmONS: 

Ajnericredit  Corp. 

NONE 

} 

T 

Exempt 

AutoDeak  loc. 

A 

DIV 

J 

T 

Exempt 

Barefoot  Inc. 

NONE 

L 

T 

Exempt 

Berkky  Corp.,  W  R 

A 

DIV 

J 

T 

Exempt 

Blockbuster  Enter.  Corp. 

A 

DIV 

J 

T 

Exempt 

A 

DIV 

J 

T 

Exempt 

Cafe  de  Coral  Holding 

A 

DIV 

J 

T 

Exempt 

Caaiao  DaU  Syitema 

NONE 

K 

T 

Exempt 

Champion  Technology 

A 

DIV 

1 

T 

Exen^ 

Cbeof  Haoog  Holdiogi 

A 

DIV 

K 

T 

Exempt 

Circus  Circu  Ealerprisea 

NONE 

L 

T 

Exempt 

Cims  Logic  Inc 

NONE 

K 

T 

Exeng^ 

Citic  Pacific  Ltd 

A 

DIV 

K 

T 

Exempt 

CP  Pokptuud  Co.  Ud 

A 

DIV 

J 

T 

Exempt 

Dartmouth  Baacorp 

NONE 

J 

T 

Exempt 

DSG  IntemaboDal 

A 

DIV 

J 

T 

Exempt 

Pint  Colcoy  Corp. 

A 

DIV 

J 

T 

Exempt 

Golden  Resource*  Dev. 

A 

DIV 

K 

T 

Exempt 

Golden  Resource*  Dev.  Int'l 

NONE 

K 

T 

Exempt 

Grupo  Mexicano  de  DetaroUo  SA 

NONE 

K 

T 

Exempt 

Home  Depot  Inc. 

A 

DIV 

J 

T 

Exempt 

Hong  Koog  Telecom. 

B 

DIV 

I 

T 

Exempt 

Hung  Hing  Printiiig 

A 

DIV 

J 

T 

Exempt 

Mercury  Ccoeral  Corp 

A 

DIV 

J 

T 

Meaa  Airlines  Inc. 

NONE 

L 

T 

Exempt 

MOM  Grand  Inc. 

NONE 

K 

T 

Exenqit 

Ming  Pao  Eaterpriaes 

NONE 

J 

T 

Exempt 

Oasis  Residential  Inc. 

NONE 

K 

T 

Exempt 

Penn  Central  Corp. 

A 

DIV 

K 

T 

Exempt 

Peregrine  Invest  Holdingi 

NONE 

K 

T 

Exenqjt 

NONE 

K 

T 

Exempt 

Petroleum  Heat  &  Power 

A 

DIV 

J 

T 

Exempt 

Primadooa  Resorts  Inc. 

NONE 

K 

T 

Exempt 

Resound  Cotp 

NONE 

K 

T 

Exempt 

Rio  Hotel  &  Casino 

NONE 

T 

Exempt 

Siu-Fung  Ceramics  Holdings 

NONE 

T 

Exempt 

Snapple  Beverage 

NONE 

T 

Exempt 

South  See  Development 

NONE 

T 

Exempt 

Southwest  Airline* 

A 

DIV 

T 

Exempt 

Technology  Resources  Indt 

NONE 

T 

Exempt 

20th  Century  Hold. -C A 

A 

DIV 

T 

Exempt 

UDL  Holdings 

A 

DIV 

T 

Exempt 

Wo  Hee  Hoog  Holdinp 

A 

DIV 

T 

Exempt 

Zenith  Nat'l  Insurance 

A 

DIV 

T 

Exempt 
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BaniagtaM  D.  Parker,  Jr. 
Form  AO-10 

Pimacial  Diaclomre  Report 
Initial  Report 

A. 
pMcrintion  of  Aitetl 


B. 

Income  Durini  Reportirn  Period 
Ami  Code  Type 

(1)  (2) 


PROCEEDS  FROM  SHORT  SALES: 
S^oet  CaA  Balance 

SECURITIES  SOLO  SHORT: 
Aatericaa  Paci6c  Corp 
Beat  Buy  Caapaay  Inc 


Boriaadlntl 

BoydGamiac 

CML  Group  lac 

Cobra  Golf  lac 

Copley  Pkaraaceotical 

Conatiy  Wide  Credit 

DattBModi  Baacorp 

Daba  Airliaee 

Duly  FrM  bt'l 

Ekctioak  Aitt  lac 

SO  Off  Starve  lae 

Oiaxo  Holdiafli 

GnadCaMoa 

lOOS 

KaOofg 

MedioM  Shoppe  iM'l. 

MecGV  iMl  lac 

MylaaLaba 

Novacaraiac 

FfSxarlac. 

Playert  lat'l  lac. 

Sdaed  Lif»  Sya. 

SumMtTachlK 

Tokoa  Medical  Corp. 

UpjohaCa 

US  Air  Group 

Watioa  PbaraMcwmral*  lac 

Zenith  Lab*  lac 


C.  D. 

Groai  Vahie  Ead  of  Repc  Period       TUBHTlMB* 

ValCode ValMetb 

(I)  (2) 


NONE 

i 

T 

Exeovt 

NONE 

L 

T 

Exeayt 

NONE 

K 

T 

Exeopt 

NONE 

K 

T 

Exeaapt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exea^t 

NONE 

J 

T 

Exeaipt 

NONE 

K 

T 

Exeaipt 

NONE 

J 

T 

Exeavt 

NONE 

X 

T 

Exeaapt 

NONE 

K 

T 

ExM^rt 

NONE 

K 

T 

Exeoipt 

NONE 

J 

T 

Exeaipt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exeavt 

NONE 

J 

T 

Exenvt 

NONE 

K 

T 

Exeavt 

NONE 

J 

T 

Exempt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exempt 

NONE 

J 

T 

Exempt 

NONE 

K 

T 

Exmapt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exeaipt 

NONE 

1 

T 

Exeoft 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exempt 

NONE 

K 

T 

Exeaapt 

NONE 

K 

T 

Exempt 
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Buriaftoo  D.  Ptrker,  Jr. 
Fonn  AO-10 

FinuicUl  Diaclomre  Report 
lailial  Report 

A. 
Ddcription  of  A$»eU 


Incomt  During 

Amt  Code 

(1) 


MORRISON  A  FOER5TER  RETIREMENT 
TRUCT  FBO  BARRINGTON  PARKER 


Reportim  Period 

Type 

(2) 


C. 

Grow  Vilue 

ValCode 

0) 


Hod  of  Rept.  Period 

VilMetli 

(2) 


D. 

TnnifTti?Tf 


LONG  STOCK  POSITIONS: 
Amerieredit  Corp. 
Aulodeeklae 
Barefoot  Inc. 
Berkley  Corp.,  W  R 
Blockbuf  ter  Enter. 
Boctoo  Baocofp 
Brillunce  China  Automotive 
Cafe  De  Coral  Hokbog 
Cheof  Hioog  Holdiafi 
Circof  Circut  Enleipriiea 
Cimia  Logic  Inc 
Citic  Pacific  Ltd 
CP  Pokphaod  Co.  Ltd 
DSGInt'lUd 
Fairwood  Holdiaga 
FintColooy 
GkDdale  Federal  Bank 
Goldea  Resourcef  Dev. 
Golden  Reaourcei  Dev.  Int'l 
Home  Depot  Inc 
Hong  Koog  Telecom. 
Meaa  Airlines  Inc. 
MGM  Grand  Inc. 
Oatia  Reaideatial  lac 
Pean  Central  Corp. 
Peregrine  Inveat  Holdingi 
Platinum  Software 
Primadooa  Reaorta  Inc. 
Silicoa  Graphica 
Supple  Beverage 
Soitfhwest  Airlinea 
Technology  Reaourcea  Inda 
20(h  Cealuiy  Hold.-CA 
Wo  Hee  Hoog  Holdinp 
Zeaith  Nal'l  Iniurance 


NONE 

J 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

NONE 

L 

T 

EXEMPT 

A 

DIV 

K 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

NONE 

L 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

A 

DIV 

L 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

A 

DIV 

I 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

A 

DIV 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 

B 

DIV 

J 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

A 

DIV 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

NONE 

L 

T 

EXEMPT 

A 

DIV 

M 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

A 

DIV 

K 

T 

EXEMPT 

NONE 

K 

T 

EXEMPT 

A 

DIV 

J 

T 

EXEMPT 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


■•■•  of   P*r*oo  ll*porxlag 

PARKER,    BARRINGTON   D. ,    JR. 


Dat«  or  Haport 

April   28,    1994 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.    (Indian  p«t  or  Rcpod.) 


I    Director 


The  Harlem  School  of  the  Arts 


Trustee 


Federal  Bar  Council 


Director 


The   Governance    Institute 


IX.    CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C  J  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  ai  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  fimnriai  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (induxling  information  pertaining  to  my  spouse  and  minor  or  dependent  children, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  wis 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.CA.  app.  7.  5  501  et  seq.,  5  U.S.C  {  7353  and  Judicial  Conference 
regulations. 


jjtD  /Llu 


Die     April   28.    199& 


Signature 

NC^rE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAE^  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.CA.  APP.  6.  }  104,  AND  18  U.S.C  i  1001.) 


FILINO  INSTRUCTIONS: 


Mafl  signed  origiiul  and  3  additioiial  copies  to: 


Judicial  Ethics  Comminee 
Adminisintive  Office  of  the 

United  States  Couits 
Waahington,  DC   2QS44 
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Please  complete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  attached  Net  Worth  Statement. 


Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the 
particulars  of  the  campaign,  including  candidate,  dates 
of  the  campaign,  your  title  and  responsibilities. 

I  have  attended  political  fund  raisers  over  the 
years . 


19 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  cuirent  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  excluding  bank  accounts,  real  esute,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  Qr^cluding  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

UABIUnES 

Cuh  on  hud  iBd  is  bMb 

2 

000 

•dMdok 

60, 

II 
300 

■                             StK 

LuladMcnriiiM-tdd  KlMduk  pp.  18   e,    f 

765, 

300 

Notea  peyiblc  to  ralitrra 

UoliiMd  «cwitk*~«<ld  (dMilDk 

AceaanH  md  no<c<  nocivtbk: 

Accouali  tad  bib  do* 

la 

)00 

Dim  ftom  reJa&v*!  tnd  fricndi 

12 

000 

Vnftii  ineooM  tax 

Due  bom  oihai 

OUn  onptid  Ux  ind  ioloul 

Doubtful 

Ret)  tttue  CM(l|t(c<  peyible-add 

•eh-lule        HOME  MORTGAGE 

350, 

000 

Kc*I  tstalc  owoed-idd  (dxdule 

(PERSONAL    RESIDENCE) 

1 

000, 

000 

•bk 

Kul  cfUic  mort|t|ei  raecrviblt 

Olher  debu-temic: 

AaiM  (Ad  -thcr  pcnoail  propaty 

Cuh  vtlut-Uc  insurtnoc 

30 

000 

Other  UMts-iKnu2c: 

HR-10   ACCOUNT      SEE   p.    18g 

881, 

DOO 

/ 

MISC.    PERSONAL   PROPERTY 

150, 

)00 

LAW    FIRM   CAPITAL 

40 

000 

Teul  hdnlitia 

420, 

boo 

LIMITED   PARTNERSHIPS 

50, 

000 

Net  War* 

2. 

510, 

)00 

Total  Amu 

2. 

)30, 

000 

Tool  Kebilitiee  and  Mi  Mrth 

2, 

bo, 

300 

CONTINGENT  LIABILITIES 

GENERAL  INFORMATION 

Ai  eadonct,  eoouker  or  fuirulDr 

NO 

An  try  iueti  plidf  *d?  (Add  ichid- 
ik.)             NO 

Ob  Wtttt  or  oonncti 

NO 

An  you  defcadait  b  my  foils  or  l*|tl 

tciioiis?             YES 

U|il  Ouiu                     NONE 

Kivt  you  t«er  Ukca  btnkjupie>T    NO 

1 

Pri>»iuoo  for  F«knl  Inane  Tot  CURRENT 

1 

Olher  ipecuJ  6tbt                fjONE 



1 

1 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American 
Bar  Association's  Code  of  Professional  Responsibility 
calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  v/orkload,  to  find  some  time 
to  participate  in  serving  the  disadvantaged."   Describe 
what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

I  have  done  pro  bono  work  throughout  my  career. 
The  work  has  included  civil  and  criminal  indigent 
work  and  in  most  years  has  been  at  least  5-15%  of 
my  professional  time.   I  have  appeared  twice  in  the 
U.S.  Supreme  Court  on  pro  bono  matters.   In 
addition,  for  more  than  10  years,  I  have  served  as 
the  President  of  the  Harlem  School  of  the  Arts 
which  has  evolved  into  one  of  New  York's  leading 
commxinity  based  arts  institution.   Also,  I  have  for 
10  years  served  as  a  Trustee  of  the  New  School  for 
Social  Research  sitting  on  its  Executive  Committee 
amd  chairing  the  Institutional  Policy  Committee. 

I  am  a  Board  member  and  officer  of  the  NAACP  Legal 
Defense  and  Educational  Fxind,  Inc.,  one  of  the 
countries  leading  public  interest  law  firms.   I 
have  been  active  in  the  leadership  of  LDF  for  more 
than  15  years.   I  have  both  represented  LDF  and 
handled  LDF  cases  pro  bono  as  a  cooperating 
attorney. 


The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a 
judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.   Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -- 
through  either  formal  membership  policies?   If  so,  list, 
with  dates  of  membership.   What  you  have  done  to  try  to 
change  these  policies? 

No 
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Is  that  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?   IF  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial 
selection  process,  for  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated) . 

There  is  a  Judicial  Screening  Committee  which 
recommends  candidates  to  Senator  Daniel  P. 
Moynlhaui.   The  Committee  recommended  my  nomination. 
The  procedure  is  as  follows:   Interested  candidates 
were  required  to  complete  an   application  form 
similar  to  that  required  by  the  Senate  Judiciary 
Committee  and  the  Department  of  Justice.   I  was 
interviewed  by  the  Committee  on  two  occasions  and 
sijbsequently  recommended  to  the  Senator.   The 
Senator  recommended  me  to  the  President. 
Following  that  recoimnendatlon,  I  was  interviewed 
and  investigated  by  the  Department  of  Justice,  the 
FBI  and  the  American  Bar  Association.   I  was 
formally  nominated  on  April  26,  1994. 

Previously  in  late  1991  I  received  a  call  to  come 
to  the  Justice  Department  to  discuss  a  possible 
District  Court  Judgeship.   I  was  Interviewed  for 
one-half  day  but  heard  nothing  subsequently. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case, 
legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule 
on  such  case,  issue,  or  question?   If  so,  please  explain 
fully. 

No 


Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It 
has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
level  of  government. 
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Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include : 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and 
society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing 
and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself 
upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

In  my  view,  the  primary  fvinction  of  the 
judiciary  is  to  interpret  and  apply  law  as 
enacted,  not  to  formulate  or  to  develop  public 
policy.   In  addition,  courts  should  not  do 
more  than  is  necessary  by  way  of  remedy. 
Courts  are  best  suited  for  the  resolution  of 
explicit  controversies  and  for  arriving  at  a 
just  result  on  a  particular  set  of  facts, 
rather  than  formulating  solutions  to  general 
social  problems.   For  the  same  reason,  I 
believe  the  judiciary  should  be  reluctant  to 
order  relief  which  requires  courts  to  assume 
administrative  responsibilities  more 
appropriately  suited  to  other  types  of 
institutions.  In  addition,  courts  should  be 
reluctant  to  go  beyond  the  facts  at  issue,  or 
the  parties  before  the  court,  and  should 
refrain  from  imposing  broad  affirmative  duties 
on  other  institutions  or  agencies  of 
government.   Finally,  I  believe  that  the 
federal  courts  should  narrowly  construe  their 
jurisdiction  and  insist  that  jurisdictional 
requirements  such  as  standing  and  ripeness  be 
met. 
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AFFIDAVIT 


I,  BARRINGTON  DANIELS  PARKER,  JR.,  do  swear  that  the 
information  provided  in  this  statement  is,  to  the  best  of  my 
knowledge,  true  and  accurate. 


April  28,    1994 


j827;o   [b4»1] 


■^p'h^U^l^ 


(DATE)  (NAME) 


Vn    [M 


Q^^-Or 


I 


(NOTARY ) 


JOAN  WHmFORD.  NOTART  PUBLIC 

No.  4850394,  SUte  of  New  York 

Qualified  in  Westchester  County 

Certificate  Filed  in  New  York  County 

Commission  Expires  Jan.  27, 197^7 
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U.  S.  SENATE  -  COMMITTEE  ON  THE  JUDICIARY  • 
Questionnaire  for  Judicial  Nominees 

BIOGRAPHICAL  INFORMATION  (PUBLIC): 

1.  Full  Name:    Robert  James  Timlin  (include  any  former  names  used) 

None . 

2.  Address:      List  current  place  of  residence  and  office  address (es). 

Residence:   659  West  Hacienda  Drive 
Corona,  Ca.  91720 

Office :      Court  of  Appeal 

State  of  California 

30  3  West  5th  St. 

San   Bernardino,    Ca.    92'*01 

3.  Date   and  place   of  birth.      July    26,    1932 

Buffalo,    N.    Y. 

'4.      Marital   status    (Include   maiden   name    of  wife,    or  husband's    name). 

List   spouse's    occupation,    employer's   name    and  business    address (es). 
Caroline    Joan   AtLee    -   homemaker. 

5.  Education:      List  each    college   and   law   school  you  have   attended, 
including  dates    of  attendance,    degrees    received,    and   dates    degrees 
were    granted. 

Georgetown  University    College   of  Arts    &   Sciences    9/50    to  6/5^, 

B.A.     (cum   laude  )    6/7/5'J 
University   of  Michigan   Law   Center  9/5'*   to   6/55 
Georgetown   University    Law    Center   9/57   to   5/59,    J.D.    6/8/59 
Georgetown   University    Law    Center  9/59    to   6/6'4,    L.L.M.    6/8/6'4 

6.  Employment   record:      List    (by   year)   all  business    or  professional 
corporations,    companies,    firms,    or  other  enterprises,   partnerships, 
institutions    and  organizations,   nonprofit   or  otherwise,    including 
firms,    with   which   you  were    connected   as    an   officer,    director, 
partner,    proprietor,    or  employee   since   graduation   from  college. 

Present   to   4/90    Court   of  Appeal,    State   of  California,   Associate 
Justice 

12/80    to    ^4/90        Superior  Court,    State   of  California,    County    of 
Riverside,    Judge. 

3/76   to   12/80        Municipal   Court,    Corona  Judicial   District, 
Riverside    County,    Ca.  ,    Judge 

9/76    to   6/77  Citrus    Belt   Law   School  -  part-time   teacher 

1/75   to    3/76  Law  Office   of  Robert  J.    Timlin  -   self-employed 

attorney 
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6/7'*    to    1/75      Timlin    and   Coffin   -   self-employed   attorney 

1/71   to   1/75      Part-time   U.    S.    Magistrate,    Riverside    County,    Ca. , 

appointed  by   U.    S.    District    Ct. ,    Central   District,    Ca. 

9/71  to  6/7^  Hunt,  Palladino,  and  Timlin,  a  professional  law 
corporation,  shareholder,  director,  officer  and 
employee 

1/70    to  9/71     Law   office    of  Robert   J.    Timlin,   self-employed 
attorney 

1/70    to  6/70      Chaffey   Union   Jr.    College   District  -   part-time    teacher 

5/67   to   1/70      City   of  Corona,    City    Attorney 

5/66    to   5/67      Hennigan,    Ryneal,    and  Butterwick,    Associate    attorney 

7/6^4    to  5/66      U.    S.    Attorney's    Office,    Central   District  of 
California,    Assistant   U.    S.    Attorney 

9/61   to   7/64     U.    S.    Department  of  Justice   -    Criminal  Division  - 
attorney 

5/6l   to   9/6l      Law   Offices    of  A.    L.    Wheeler,    associate   attorney 

6/60    to  5/61     Douglas,    Obear,    and   Campbell,    associate    attorney 

7/59   to  6/60      Pennsylvania  Railroad  Co,   General   Counsel's    Office, 
law   clerk    and  attorney 

9/58  to   7/59      Howrey   and   Simon,   part-time   law    clerk 

9/57   to   9/58     Department   of  Health,    Education,    and  Welfare   - 
part-time   Law  Library    clerk 

6/57   to   9/57     A.    S.    Johnson   Co,    Inc.,    alrcondlticning  repair  - 
office    clerk 

5/57  to   9/57     Thompson's   Dairy,    Inc.    -  part-time   telephone   operator 

6/57  Retail   Credit   Company   -  part-time   Investigator 

7/55    to  5/57     U.    S.    Army,    3d   Armored  Division,    Courts    and  Board 
clerk 

Suirjners:      June    through   September,    1950-195t,   District   of   Columbia 
Recreation   Department,    Playground  Director. 

Military  Service:  Have  you  had  any  military  service?  If  so,  give 
particulars,  including  the  dates,  branch  of  service,  rank  or  rate, 
serial  number  and  type    of   discharge    received. 

Yes.      7/8/55   to  5/1/57  -   U.    S.    Army,    Private   First   Class, 
US  52    390    696.      Honorable    Discharge. 


1155 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary 
degrees,  and  honorary  society  memberships  that  you  believe  would 
be    of   interest    to   the    Committee. 

None. 

Bar  Associations:      List    all  bar   associations,    legal   or  judicial- 
related    committees    or   conferences    of  which   you   are    or  have   been 
a  member   and   give    the    titles    and   dates    of   any    offices    which   you 
have   held  in   such   groups. 

I   am  and  was    a  member  of  the    following  judicial   and  bar   associations 
and  professional  societies  : 

(a)      California  Judges    Association    (1976   to  present). 

(1)  Member   of   its    Appellate    Court    Committee    (1991   to  present). 

(2)  Former  member   of   Executive    Board    (19  87). 

(3)  Mem.ber  of  its    Coordinating  Committee   Midyear  Conference 
(May,    1986    and  May,    1991). 

C^)     Member  of  its    Committee    on   Civil   Law  and  Procedure    (1985). 

(5)  Formerly   member  of  its   Judicial   Ethics    Committee    (1983-1984). 

(6)  Formerly    member   of   its    Public    Information    Committee 
(1978-1981)   and  Chairperson    (198O-I98I). 

(7)  Formerly    member   of   its    Municipal   Court    Economy    and 
Efficiency    Committee    1976-1978,    and   Chairperson    of   its 
Civil  Subcommittee    in   1977-78. 

(b  )      American   Bar  Association    (1959   -  present). 

(c)  Phi   Alpha  Delta  Law   Fraternity 

(d)  Riverside    County    Bar  Association,    1966   to  March   1,    1976. 

I   was    Chairperson    of  the    Riverside  County    Bar  Association's 

Public   Affairs    Committee.       In    1972  I  was    a  member   of  the 

Riverside    County   Bar  Association's  Judicial  Selection 

Committee . 

Although,    as   a  judge,    I   am  not   a  member  of  the   Bar  Association, 
I   am: 

(1)  Co- Chairperson    (representing  the   Judiciary)   of  the 
Law   and  Media  Committee    (1979   to  present). 

(2)  Judicial   faculty   member  of  annual  Civil  Litigation 
Program   (1984   to  present). 
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(3)  Fomi'-r  member   and   a   Chairperson    of   the    Professional 
Education    Committee    (I98I   to    1985). 

(4)  Former  member  of  the    Committee   on   Administration   of 
Justice    (1981   to   1986). 

I   was    a  member   of   the    Federal    Bar  Association,    Los    Angeles    Coionty 
Bar  Association   and  District    of  Columbia  Bar  Association. 

Prom  March    1,    1976,    to  present,    I  have   been   involved  in   the    following 
judicial   and  attorney   education  programs    and  publications: 

(a)  California  Center  for  Judicial   Education   and  Research    (CJER); 

(1)  Member  of  Continuing  Judicial    Studies    Program 
(CJSP)   Planning  Committee    (198^*   to  present); 
Chairperson    (1990    to    1991). 

(2)  Faculty   member,    California  Judicial   College   at 
Berkeley    (1982). 

(3)  Faculty   member  for  CJSP.      Team  Leader  of   faculty 
group   that   presented  the   Judicial   Assignment 
Course    on   Civil  Trials    for  Municipal   and  Justice 
Courts    (1981). 

(4)  Member  of  Judicial   Planning  Committee    for  1978 
Institute    for  Municipal   and  Justice    Court 
Judges;    gave    oral  presentation   on  selected 
civil   case   problems    at   the    Institute. 

(5)  Group  Discussion   Leader  for  special   orientation 
programs    for  new  Municipal   Trial   Court   Judges 
(May   21-25,    1978)   and    (March   5-9,    1979). 

(6)  Group   Seminar  Leader  at   the    1979    Institute    for 
Municipal   and  Justice    Court   Judges. 

(7)  CJER  Journal  Planning  Committee   -   representing 
Small  Municipal   Courts    (South)    (1979-1980). 

(8)  Chairperson,    Califoinia  Municipal   and  Justice 
Courts   Manual  Update    Planning   Committee 
(1979-1980). 

(9)  Contributing  editor  to    "California  Judges    Handbook 
-   Civil  Trials"  published  198I. 

(10)      Lecturer  on   Civil  Law   and  Motion,   Trials    and 

Unlawful  Detainer  at  special   orientation  program 
for  new  Municipal   Court   Judges    (198O-8I). 

(b )  Leo   A.    Deegan   Inn   of  Court    (Riverside    County,    Ca.  ) 
Vice    Chairperson   1992    to  present. 
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10.  other  Memberships:      List    all    organizations    to  which   you  belong 
that    are    active    in    lobbying  before   public  bodies. 

None. 

Please    list   all  other  organizations    to  which  you  belong. 

None. 

11.  Court   Admission:      List   all    courts    in  which  you  have  been   admitted 
to  practice,   with   dates    of  admission   and   lapses    if  any   such 
memberships    la(>sed.       Please   explain    the    reason    for   any    lapse 

of  membership.       Give    the    same    information    for   administrative 
bodies   which   require   special   admission   to  practice. 

December  17,    1962,    U.    S.    Supreme    Court 

June    20,    I960,    United  States    Court   of  Appeal,    District   of  Columbia 

Circuit 
October  5,    196^,    United   States    Court   of  Appeal,    Ninth    Circuit 
June    30,    I960,    U.    S.    District    Court,    District    of   Columbia 
April   8,    1965,    U.    S.    District   Court,    Southern    (Now   Central) 

District   of   California 
November   9,    1959,    Supreme   Court   of   Illinois 
April  9,    1965,    Supreme   Court   of  California 

July    25,    i960.    District   of  Columbia   Court   of  General   Sessions 
i960.    Interstate    Commerce   Commission 
1959,    Indiana   Public    Service    Commission 

12.  Published  Writings:      List   the    titles,   publishers,    and  dates    of 
books,    articles,    reports,    or  other  published  material  you  have 
written   or  edited.      Please   supply    one   copy   of  all  published 
material  not   readily    available   to   the   Committee.      Also,   please 
supply   a   copy    of  all  speeches   by   you  on   issues    involving 
constitutional   law   or  legal  policy.      If  there  were  press    reports 
about   the   speech,    and  they    are    readily    available   to  you,   please 
supply    them. 

"Pitchess   Motions    Revisited"   CJER  Journal,    Spring,    1981  -   a   copy 
is    attached. 

"Water  Softeners   Discharge"   Municipal   Attorney,   published  by 
National   Institute   of  Municipal   Law  Officers.      January,    1973. 

California  Judges   Benchbook    "Civil  Trials",   published  by 
California  Judicial   Education   and  Research,    1981.      I  partially 
wrote    and  edited  Chapter  18,   entitled   "Post   Trial   Matters". 
A   copy    is    attached. 

13.  Health:      What   is    the   present   state   of  your  health?      List   the 
date    of  your  last  physical  examination. 

Excellent.      October  1^4,    1993. 

Ik.      Judicial  Office:      State    (chronologically)   any   judicial  offices 

you  have  held,   whether  such   position  was   elected  or  appointed,    and 
a  description  of  the   Jurisdiction  of  each   such   court. 
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1/18/71   tc    1/7/75.      Part-time    U.    S.    Magistrate    for  Riverside 
County,    Ca.       Appointed  by    judges    of  U.    S.    District    Court,' 
Central   District   of   California.       During   this    period,    the 
jurisdiction  was    a)   to  issue    arrest   and  search   warrants    and 
material   witness    detention   orders;   b)   to   arraign   and  set   bail 
on  any    federal   criminal  offense;    and   c)   with   the    consent    of 
a   defendant,    to  preside   over  his    or  her  case    from  initial 
appearance    to  disposition   of   any    charged   federal   offense    for 
which    the    punishment    does    not   exceed   one   year   and/or   $1,000 
fine. 

3/76    to    12/80.       Judge,    Municipal    Court,    Corona   Judicial   District, 
Riverside    County,    Ca.    -   initially    appointed  to  position  by 
governor  and  then  elected   as    an   unopposed   candidate    for  a  six- 
year  term  beginning  1/8/79.      Original  trial   jurisdiction   over 
civil    cases    involving  damage    claims   of  less    than    $5,000.00    and 
criminal   cases    in  which   maximum  punishment   is    one   year  Imprisonment 
in    county   jail   and/or  $1,000.00    fine.      Jurisdiction   in   small 
claims    proceedings    wherein    a    claim  may   not   exceed   $2,500.00. 

12/80    to    i</90.      Judge,    Superior  Court   of  California,    Riverside 
County.      Initially    appointed  by    governor  and  elected  as    an 
unopposed   candidate    for  separate   six-year  terms    in    1982    and   1988. 
Original  trial   jurisdiction   over  all    criminal   and   civil   cases 
which    are   not   within   the   jurisdiction   of  the   municipal    court. 
Appellate   Department  has   jurisdiction   over  all    appeals    from  the 
municipal    courts. 

4/90    to  present:      Associate    Justice,    Court   of  Appeal,    State   of 
California.      Appointed  by    governor  and   confirmed  by   Judicial 
Confirmation   Commission.      Original  jurisdiction   over  direct 
appeals    from   the    Superior   Courts   within   Division    2    of   the 
4th   Appellate   District    and  writ  petitions    for  extraordinary 
relief   and  habeas    corpus   with    certain  exceptions    such    as    capital 
criminal    cases,    review  of  state   public   utility   proceedings    and 
state   bar  disciplinary   matters. 

15.      Citations:      If  you   are    or  have   been   a  judge,   provide:    (1)    citations 
for  the    ten  most   significant   opinions   you  have   written;    (2)    a 
short   summary    of   and   citations    for  all   appellate    opinions   where 
your   decisions    were    reversed   or  where    your  judgment   was    affirmed 
with   significant    criticism  of  your  substantive    or  procedural 
rulings;    and    (3)    citations    for  significant   opinions    on    federal   or 
state    constitutional   issues,    together  with    the    citation   to 
appellate    court    rulings   on  such    opinions.      If   any   of  the    opinions 
listed  were   not    officially    reported,   please   provide    copies    of  the 
opinions . 

1        (a)   Waste   Management    of  the    Desert,    Inc.    v.    Palm  Springs 
Recycling    Center.    Inc.     (199^ ;  "20^al.    App.    4th    5Bb    - 
Cal.    Sup.    Ct.    Affirmed   in   Waste    Management    of   the    Desert, 
Inc.    V.    Palm   Springs    Recycling   Center.    Inc.     (1994) 
7~Cal.    4th    4  7H. 
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U.     S.    SENATE   -    COMMITTEE   ON    THE   JUDICIARY    -    QUESTIONNAIRE   FOR 
JUDICIAL    NOMINEES    (CONTINUED): 

(b)  People    V.    Harris    (1992)    10    Cal.    App .    Uth    672, 
12    Cal   Rptr.    2d   758. 

(c)  In    re    Emllye    A.    (1992)   9    Cal.    App.    ilth    1695,    12    Cal. 
Rptr.    2d   29^*. 

(d)  People    V.    Taylor    (1992)    7   Cal.    App.    ^th   677,    9    Cal. 
Rptr.    2d   22T! 

(e)  Gar  at   v.    City   of   Riverside    (1991)    3   Cal.    App.    ^Jth   279, 
3   Cal.    Rptr.    2d  50^4. 

(f)  People    V.    Ochoa    (1991)   231   Cal.    App.    3d   l'*13,    282   Cal. 
Rptr.    805. 

(g)  Murrletta  Valley   Unified  School   Dlst.    v.    County    of 
Riverside    (lj9l)   ^2»   Cal.    App.    3d   1212,    279   Cal.    Rptr.    421. 

(h)   Osbom   V.    Mission   Ready   Mix    (1990)   22^1   Cal.    App.    3d   104, 
273  Cal.    Rptr.    457. 

(1)   Pe op le    V.    Nance    (1991)   1   Cal.    App.    4th   1453,    1472, 

1474-11488,    2   Cal   Rptr.    2d  6  70    -  see    concurring  opinion. 

(j  )   People    V.    Mills    (1992)   6   Cal.    App.    4th   1278,    I3OO-I3OI  - 
see   dissenting  opinion. 

2.      Pe  op  le    V.    Ens  ley    4th   Dlst.    Ct.    of  Appeal,    Dlv.    2    4   Crlm. 

Nc.    1^5 3B,    14986    11/15/83.      Partial   reversal  -   instructional 
error  ir    failing  to   give   the    unanimity    instruction  on    count 
one    charging  possession   of  a  firearm  by   an  ex-felon. 

Rogers    v.    Hirschl    4th    Dlst.    Ct.    of  App.,    Dlv.    2    4    Civil 
No.    27823   4/12/B3.      Reversal  based  on   lack   of  authority    for 
trial    court   to   amend  a  final  Judgment   under  circumstances 
of  the    case. 

Slnasohn   v.    County   of   Riverside    4th   Dlst.    Ct.    of  App.,   Dlv.    2 
4   Civil   No.    ?$108,    3/24/84.      Partial   reversal  of  order  that 
Riverside    County    Personnel  Board  redetermine    discipline 
against    an  employee,   but   in   its    redetermination  not    consider 
the   penal  option   of  termination   of  employment.      The    Court   of 
Appeal  held  that   this    order  Improperly   infringed  on   the 
Board's    discretion   as    to  penalty    and   constituted  the    court 
substituting  its   judgment   for  the    Board  as   to  the    degree    of 
discipline. 

Schlitz   V.    City   of  Riverside    4th   Dlst.    Ct.    of  App.,   Dlv.  2 
EOe0545    10/2  3/84.      Reversed.      Trial   Court  error  in   upholding 
right   of   city    to   terminate    a  police    lieutenant   on  basis    of 
a  voluntary    resignation.      Court   of  Appeal  held  that   the 
officer  did  not   Intend  to   resign  but  had   requested  a   deferred 


retirement. 
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People    V.    Hardeman    4th    Dist.    Ct .    of   App.    Dlv.    2    E0002  75 
9/6/85.      Partial    reversal    as    to   defendant's    conviction 
by    a  jury    of   felony    child  abuse   based   on   Insufficiency 
of  the   evidence. 

Pe  op  le    V.    Pare  111    '<th    Dist.    Ct.    of   App.,    Dlv.    2    E001733 
3/25/87.      Reversed.      Defendant  was    convicted  by   a  Jury 
of   first    degree    murder  and  theft    from  a   dead  body.      He 
appealed,    contending:    1)   insufficient  evidence    of   first 
degree   murder;    2)    court   error  in  not  excluding  evidence 
of  a  previous    uncharged   offense;    3)    court  error  in 
admitting  evidence    of   a  maiming  subsequent   to  the    victim's 
death;    and   k)   court   error  in    refusing  a  special  Jury 
instruction   on    consequences    of   a  not   guilty   by    reason   of 
insanity    verdict.      Court    of  Appeal   reversed  on   all   four 
grounds . 

Pe  op  le    V.    Hunter  ^ith   Dist.    Ct.    of  App.,   Dlv.    2   E003255 
8/17/88.      Reversal.      Jury    convicted  defendant   of  attempted 
murder   and  found  that  he   personally    used  a   firearm  and 
intentionally   inflicted  great   bodily   Injury. 

Defendant,   who   represented  himself   at   trial  pro  per, 
asserted   on    appeal    a  number  of  contentions.      Appellate 
Court    reversed  on   two  bases:    1)   trial   court   should  not 
have   stricken   defendant's   testimony  without    consideration 
of  less    drastic    alternatives,    and  2)   It   should  have    granted 
defendant's    request    for  advisory    counsel  or  co-counsel. 

Caron   v.    Adger   ^Jth  Dist.    Ct.    of  App.,   Dlv.    2   E006902 
9/14/90.      Reversal  with   directions.      Defendants   in   a 
civil   action   sought    attorneys'    fees    from  certain  plaintiffs. 
The    Court    of  Appeal    concluded  the   trial    court  was    correct 
in    concluding  defendants   were   entitled  to  an   award  of 
attorneys'    fees,   but    reversed  as   to  the   amount   of   fees 
awarded  and  remanded   case   to  trial   court   to  re-compute 
the   fees    for  services   to  a  certciln   date. 

None    of  the    opinions    in   the    above    cases   were   published 
and,    therefore,    copies    of  each   are   attached  to   the    answers   to 
this   questionnaire. 

I  was    the    author  of  the    following  two  published  opinions 
by   the    4th   District   Court    of   Appeal,   Division   2  which   were   reversed 
by   the    California  Supreme    Court: 

1.      Rubin    V.    Green    (1992)   9   Cal.    App.    4th   986   -   Reversed 

by    a    4  to   3   vote    in   Rubin   v.    Green    (1993)    t   Cal.    4th   1187, 
84   Pac.    2d  1044. 
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Summary : 

The    Co-owner  of   a  mobilehome   park    received   a  notice    of 
intention    to    commence    an    action    from   a   resident   who 
purported  to   act   in  behalf  of   all   the    residents    of  the 
park.       In    the   notice    the    resident    alleged   defects    in    the 
operation    of  the   park   and  sought    several   remedies.       The 
co-owner  filed  an   action   for  damages    and  equitable    relief 
again  st   the   resident   and  her  attorneys,    alleging 
defendants  had  solicited  other  residents    as    clients    of 
her  attorneys    in   anticipation   of   litigation   against    the 
co-owner.      The    trial   court  sustained,   without    leave   to 
amend,    defendants'    general   demurrer  to  the    first    amended 
complaint   on   the   ground  that    defendants'    activity  was 
privileged  under  Civ.    Code,   sec.    ^47,    subd.    (b ) ,   the 
"litigation  privilege."      The   Court   of  Appeal,    Fourth 
Dist.,   Div.    Two,   No.    EOO8838,    reversed,    finding  that 
the   privilege    did  not   apply   to   defendants'    acts. 

The   Supreme    Court    reversed  the   Judgment   of  the   Court   of 
Appeal  and  remanded  with    directions    to  affirm  the 
Judgment  of  the   trial   court.      It  held  that   defendants' 
acts    alleged  in   the    amended   complaint  were    communicative 
within   the   meaning  of  Civ.    Code,   sec.    'ij ,   subd.    (b ) ; 
that   they   were    thus   within   the   scope    of  the   privilege 
and  immune    from  tort   liability.      It   also  held  that 
because   plaintiff's   wrongful  solicitation   claim  lacked 
an  essential  attribute    of  a  malicious   prosecution   action 
and  was   brought   against   attorneys   representing   litigation 
adversaries    in   a  related  proceeding,    it  was   not   main- 
tainable  in   any   event.      The    court   further  held  that 
plaintiff  could  not   avoid  the   bar  of  sec.    '47,   subd.    (b ) , 
by   pleading  his    claim  as    one    for  injunctive    relief  under 
the    unfair  competition  statute.    (Opinion  by   Arabian,    J. , 
with   Lucas,    C.J.,   Mosk  and  Kennard,   JJ. ,    concurring. 
Separate    concurring  and  dissenting  opinion  by   Baxter,   J. , 
with   Panelli   and  George,    JJ.  ,    concurring.) 

2.      Williams    v.    Superior  Court    (1992)   9   Cal.    App.    4th   986, 
rev'd.    by    7  to  0    vote   in  Williams   v.    Superior  Court 
(1993)   5   Cal.    Ith   337. 

Summary : 

A  newspaper  requested  access   to   a  county   sheriff's 
records    of  disciplinary  proceedings   against   two  deputies. 
The   superior   court   reviewed  the    requested  records   In 
camera   and  ordered  partial  disclosure.      The    Court   of 
Appeal,   Fourth   Dist.,   Div.    Two,    No.    E009855,    vacated 
the   superior  court's    order   and  directed  the    lower  court 
to  examine   the    records   a  second  time,    applying  criteria 
set   out   in   the    Court   of  Appeal's   opinion. 
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The    Supreme    Court    affirmed   the    judgment   of   the    Couft    of 
Appeal   insofar   as    it    directed   the    superior   court    to 
vacate    its    order   compelling  public    disclosure,  but   it 
reversed   the    judgment    in    all   other   respects    and    remanded 
the    case    for   further  proceedings    in    accordance   with    the 
Supreme    Court's    views.       The    court   held   that    the    Court    of 
Appeal   erred   in    concluding   that    the   exemption    from 
disclosure    under  the    California    Public    Records    Act 
(Gov.    Code,    sec.    6250   et   seq. )    for    law   enforcement 
investigatory    records    (Gov.    Code,    sec.    625'^,    subd.     (f) 
was    limited  by   the    criteria  set   forth   in   the    federal 
Freedom  of  Information   Act    (5   U.S.C.    sec.    552).      The 
Court   of   Appeal  also  erred  in    concluding  that   such 
records    remain  exempt    only   so   long  as    they    continue   to 
relate    to   a   "pending"   investigation.      The    court   held 
that   the   exemption    for  law  enforcement   investigatory 
files    does   not   terminate   with   the    conclusion   of  the 
investigation.      Once    an   investigation  has    come   into 
being  because   there    is    a   concrete    and  definite   prospect 
of  enforcement  proceedings    at   that   time,   materials 
that    relate   to   the    investigation   and,   thus,   properly 
belong  in   the    file,    remain   subject   to   the   terms    of  the 
statute.    (Opinion  by    Panelll,   J.,   expressing  the 
unanimous    view   of  the    court. ) 


e    People   v.    Harris,    People   v.    Nance    (concurring  opinion) 
,d   People    V.    Mills    (dissenting   opinion),    as    cited   In   the 


3.       Se 

and  Peop 

answer  to  No.    I5    TT)    above 


16.      Public   Office:    State    (chronologically)    any   public   offices   you 
have  held,    other  than   judicial  offices,    including  the   terms    of 
service    and  whether  such  positions   were   elected  or  appointed. 
State   fcht+onologically  )   any   successful   candidacies    for  public 
office. 

During  the   periods   May,    1967,   to   January,    1970,    and  January,    1971, 
to  March    1,    1976,    I  served  as   City   Attorney    for  the   City    of 
Corona,    California. 

From  January,    1970,   to  July,    1972,   and   from  July,    197'*,    to 
March    1,    1976,    I   served  as    City    Attorney    for  the    City    of  Norco, 
California. 

On  each    of  the    above   occasions,    I  was    appointed  City    Attorney   by 
the    City    Council  of  each    city.      During  the   period  of  July    1,    1972, 
to  July,    197'^,    I  served  as   special   counsel  for  the    City    of  Norco 
In   several  matters    involving  litigation. 

Member  of  the    Board  of  Riverside    County   Law  Library    Trustees 
from  1978  to  1986;    1988  to   1990.      President   1979   to  1980; 
elected  by   the   Judges    of  the   Municipal   Courts    and  Superior 
Courts    in   Riverside    County.      There   appears    to  be  no  particular 
term  of  service.      See    Sec.    6301,    California  Business    & 
Professions    Code. 

I  have  not  been   involved  in   any    unsuccessful   candidacies    for 
elective    office. 
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17.       Legal    Career: 

a.       Describe    chronologically   your   law  practice    and  experience 
after   graduation    from   law   school.    Including: 

1.  Whether  you  served  as  clerk  to  a  Judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the   period  you  were    a   clerk; 

I  never  served  as    a   clerk   to   a  judge. 

2.  Whether  you  practiced   alone,    and   if  so,    the    addresses 
and   dates ; 

I  practiced   alone    as    follows : 

January    1970    to   September  19  71,    '*2  75    Lemon   St., 
Suite   240,    Riverside    Ca.    92501,    and 

January,    1975   to  March    1976,    4275   Lemon   St., 
Suite    250,   Riverside,    Ca.    92501. 

3.  The    dates,   names    and  addresses    of   law   firms   or  offices, 
companies    or  governmental   agencies   with   which   you  have 
been    connected,    and  the   nature   of  your   connection  with 
each ; 

7/59    to  6/60.      The   Pennsylvania  Railroad  Co.,   Union 
Station,    Chicago,    111.      Law   clerk   and  attorney. 

6/60    to  5/61.      Douglas,    Obear  and  Campbell, 

822   Southern   Bldg. ,    Washington,    D.    C. ,    Associate 

Attorney. 

5/61  to   9/61.      Law  Offices    of  A.    L.    Wheeler, 
1522   Wisconsin    Ave.,    N.    W. ,    Washington,    D.    C. , 
Associate   Attorney. 

9/61  to   7/64.      U.    S.    Dept.    of  Justice  -   Criminal 
Division,    10th   &   Constitution   Ave.,   N.    W. ,   Washington, 
D.    C.    20530.      General   and  Special   Attorney. 

7/64   to  5/66.      U.    S.    Attorney's    Office,   U.    S.    Court 
House,    312    North    Spring  St.,    Los    Angeles,    Ca.    90012. 
Assistant   U.    S.    Attorney. 

5/66    to  5/67.      Hennlgan,    Ryneal  and  Butterwick, 
3972   Main   Street,    Riverside,    Ca.    92501.      Associate 
Attorney. 

6/67  to   1/70.      City   of  Corona,    815   W.    6th   St., 
■      Corona,    Ca.    91720.      City    Attorney    and  attorney    for 
City's    Redevelopment   Agency. 

•      1/70   to   9/71.      Law  Offices    of  Robert  J.    Timlin, 
•4275   Lemon   St.,    Suite   240,   Riverside,    Ca.    92501. 
Sole    Practitioner. 

-   11  - 


1164 


U.     S.     SENATE   -    COMMITTEE    ON    THE   JUDICIARY    -    QUESTIONNAIRE   FOR 
JUDICIAL  NOMlN£E:S   ( continue'dTT 

9/71   to   S/T^.       Hunt,    Palladino,    and   Timlin,    a 
Professional    Corporation,    '<275    Lemon    St.  , 
Suite   250,    Riverside,    Ca.    92501.      Shareholder, 
Officer   and   Director  -    Attorney. 

6/7^*  to  1/75.  Timlin  and  Coffin,  4275  Lemon  St., 
Suite  240,  Riverside,  Ca.  92501.  Associated  with 
Hugh   Coffin   in   practice   of   law. 

1/71   to   1/75.      U.    S.    District   Court,    Central   District 
of  California,    312    No.    Spring  St.,    Los    Angeles,    Ca. 
90012.      Part-time   U.    S.    Magistrate. 

1/75   to   3/76.      Law   Offices    of  Robert   J.    Timlin, 
4275   Lemon   St.,    Suite   240,    Riverside,    Ca.    92501. 
Sole   practitioner  of  law. 

3/76    to  12/80.      Municipal   Court,    Corona  Judicial 
District,    Riverside    County,    Ca.  ,    505    So.    Buena  Vista, 
Corona,    Ca.    91720.      Judge. 

12/80    to  4/90.      Superior  Court   of   California, 
Riverside    County,    4050   Main   Street,    Riverside,    Ca. 
92501.      Judge. 

4/90    to   Present.      4th   Dist.    Ct.    of  Appeal,    Division   2, 
State    of  California,    303  W.    5th   St.,    San   Bernardino, 
Ca.    92401.      Associate    Justice. 

b.      1.      What  has   been   the    general   character  of  your   law 
practice,    dividing  it   into  periods   with   dates 
if  its    character  has    changed  over  the  years? 

2.      Describe   your  typical    former  clients,    and  mention 
the    areas,    if   any,   in  which  you  have   specialized. 

The    general   character  of  my    law  practice  was    a 
general  practice    representing  private    and  public 
agency    clients.      Approximately   seventy   percent    of 
my   practice    time   was    devoted  to  counseling  and 
representing  the    cities    of  Corona  and  Norco  as 
their  City    Attorney    on   all   legal  matters.      The 
private   practice   included  representing  business 
organizations    and  individuals   involved  in   real 
estate,    business    and  domestic   relations   problems. 
A  substantial  portion   of  my    cases    involved 
contested  matters    requiring  active    litigation. 

Prom  May,    1967  to  March,    1976,    I   developed   a 
specialized  knowledge   and  expertise   in   the 
field  of  public   agency    law,   primarily    involving 
municipalities.      During  that  period  I   represented 
the    cities    of  Corona  and  Norco  as   their  City 
Attorney    on    all   legal  matters. or  as   specialized 
counsel. 
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During  the   period   September,    1961,    to  May,    1966, 
the   nature    of  my    practice    Involved   federal 
criminal   prosecution.      From  January,    1962,    to 
May,    196  4,    I   was    a   Special   Attorney    for  the 
United  States    Department   of  Justice,    Criminal 
Division.      Prom  July   29,    19614,    to  March    13,    1966, 
I  was   employed  as    an   Assistant   United   States 
Attorney    by    the    United   States    Attorney's    Office 
In   Los    Angeles.      During  this   period,    I    assisted 
investigative    federal  grand  juries,   prosecuted 
jury    and  non-jury    criminal  trials    and  represented 
the   United  States   government   on   appeals    from 
convictions. 

c.      1.      Did  you  appear  in   court    frequently,    occasionally, 

or  not  at  all?  If  the  frequency  of  your  appearances 
in  court  varied,  describe  each  such  variance,  giving 
dates. 

Yes,    I   did  appear  regularly    in    court.      The   term 
"appearances"   is    interpreted  by   me   to  mean   any 
cause    of  action    filed  in    a  federal   or  state    court 
of  record  wherein   I   represented  a  party    from  the 
pleading  stage   through   its    conclusion  either  by 
settlement  or  judgment. 

During  the   period  June,    1959,    to  July,    1961,    I 
appeared  in  one    (1)    criminal   and  four    C*)    civil 
cases   in  state    courts.      Two  of  the    civil   cases 
Involved  non- j  ury   trials.      During  this   same 
period,    I   represented  as    a   court-appointed 
attorney   several  juvenile    defendants    in  trials 
before    the   Juvenile   Court  of  the   District   of 
Columbia  Municipal  Court. 

While   serving  with  the   Criminal   division   of  the 
Department   of  Justice    from  September,    1971,    to 
July,    196*4,    I  was    appointed  Special  Attorney 
with   two  other  Justice   Department   attorneys   to 
assist   two  separate   Investigative    federal  grand 
juries   investigating  possible  bribery,    conflict 
of  interest,   and  making   of  false   statements 
involving  the    antibiotic   drug  industry   and  the 
Food  and  Drug  Administration.      One    of  the   investi- 
gations   resulted  in   the   indictment   of  the   William 
S.    Merrell  Company. 

From  July,    196'4,    to  March,    1966,   as    Assistant  U.    S, 
Attorney,    Southern   District  of  California,    I 
prosecuted  thirty    five    (35)    criminal  trials, 
thirty    (30)    of  which  were   Jury   trials.      I   also 
appeared  in   the   U.    S.    Ninth   Circuit   Court   of 
Appeals    on  six  different    cases.      I  prepared  the 
government's   briefs   in  each   case    and  orally   argued 
three    of  the    cases. 
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From  March,    1966,    to  May,    196  7,    I   appeared  in 
approximately    ten    criminal   cases    and  twenty 
civil    cases.      During   the    period  May,    1967, 
through   December,    1969,    as    City    Attorney    for 
the    City    of  Corona,    I   appeared  in   approximately 
seventy-seven    (77)    cases    in   state    courts. 
Fifteen    (15)    of  the    cases   were    criminal  matters. 
I  prosecuted   five    (5)   of  the    criminal   cases    as 
non-Jury   trials.      Sixty-two    (62)    of  the    cases 
involved   civil  matters,    of  which   forty-eight 
(48)  were    condemnation   suits. 

From  January,    1970,    to  March,    19  76,    I  appeared 
in  either  federal   or  state    courts,    concerning 
civil   or  criminal  matters,    approximately   two 
hundred  fifty    (250)   times. 

c.      2.      What   percentage    of  these    appearances   was    in: 

(a)  federal   courts; 

10%   of  these    appearances   were   in    federal  court. 

(b )  state    courts    of  record; 

90?   of  the    appearances   were    in  state    courts. 

(c)  other  courts. 
None. 

c.      3.      What  percentage    of  your  litigation  was: 
(a)    civil; 

7755  of  the    litigation  was    civil, 
(b  )    criminal. 

2  3?   of  the    litigation  was    criminal. 

c.      4.      State   the  number  of  cases    in    courts   of  record  you 

tried  to  verdict   or  judgment    (rather  than   settled), 
indicating  whether  you  were   sole    counsel,    chief 
counsel,    or  associate    counsel. 

Approximately    110   -   I  was   sole    counsel  on   all  of 

them. 

c.      5.      What  percentage   of  these   trials   was: 
( a )   J  ury  ; 

36?   of  the   trials  were  by  Jury. 
(b  )  non-Jury. 

6k%   of  the   trials   were   by  non-Jury. 

18.      Litigation:    Describe   the    ten  most  significant   litigated 

matters  which  you  personally  handled.  Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.  Give  a  capsule  summary  of  the  substance  of 
each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as    to  each    case : 
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(a)  the    date    of   representation; 

(b)  the  name    of  the    court   and  the  name    of  the   Judge    or 
Judges   before  whom  the    case   was    litigated;    and 

(c)  the   individual  name,    addresses,    and  telephone   numbers 
of   co-counsel   and  of  principal   counsel   for  each    of  the 
other  parties. 

Ten   of  the   more   significant    litigated  matters   which   I  have 
handled   are    listed  below,   but  not   in   any   particular  order 
of  importance  : 

(1)  United  States    of  America  v.    William  S.    Merrell   Company, 

U.    S.    District   Court,   District  of  Columbia;   Judge  McGuire ; 

Opposing  Counsel:      Lawrence   Walsh,    Esq.,    Crowe    and  Dunlevy, 
1800   Mid  American   Tower,    20    North   Broadway,    Oklahoma  City, 
Oklahoma  73102-8273.      Tel  No.    (105)   235-7700. 

Co-Counsel:      Max  Goldschein   and  James    Knapp.      They    retired 
from  the   Department   of  Justice   in   the    1960s    and  I   do  not 
know  if  they    are  now   alive    and,   if  so,    their  addresses    and 
telephone  numbers. 

In   1963,    as    Special  Attorney   to  the   Federal  Grand  Jury,    I 
and  two  other  Department   of  Justice    Attorneys    assisted 
the   Grand  Jury   in   the   investigation   of  the   William  S. 
Merrell   Company    and  three   of  Its   executives    for  falsifying, 
withholding  and   concealing  scientific   data  from  the   U.    S. 
Food  and  Drug  Administration  in   its   application    for 
approval   of  the    drug  MER/29    (Triparanol ).      The   Grand  Jury 
returned   a  ten-count   indictment   against   the    company   and 
the   executives.      I   represented  the   Federal  Government   in 
the    court  proceedings    from  indictment   through  sentencing. 

(2)  United  States    of  America  v.    Reisman.  et   al.  ,    No.    33'»96   - 
(EC)    CD;   Judge   Avery    Crary ,   U.    S.    District   Court; 

Opposing  Counsel:      Frank  Rothman,   Esq.:    Skadden,    Arps , 

Slate    and  Meagher 
300    South   Grand  Ave.,    Ste.    3'tOO 
Los   Angeles,    Ca.    90071-31'*'* 
Tel.    No.    (213)   687-5000 

Clarence    Hunt,    Esq.     (Deceased) 

Co-Counsel:  David  Nlssen,    Esq. 

333  City   Blvd. ,    Suite    1100 
Orange,    Ca.    9266  8-2921 
Ttel.    No.    (71'»)    385-1822 

This    case   involved  allegations   that   the    defendants  had 
conspired  to  engage   in  mail   fraud  In   the   sale    of  undeveloped 
real  property   in   the   state    of  Nevada    ("Gamble   Ranch    ). 
Defendants    and  their  agents   sold  tracts    of  desert  property 
in   Nevada  primarily   to  California   residents    representing 
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by   written   promotional   material    and   audio/visual    cassettes 
that    there   was    adequate   water   and   infrastructure    to   enable 
them  to  build  residences   and   live    on   the  purchased  sites. 
The   government    contended  these   representations   were    false 
and   deceptive.      During  June   and  July,    1965,    another  Assistant 
U.    S.    Attorney   and  I  prosecuted  the    case   in   a  three  week  Jury 
trial.      The   jury  hung  on   all   charges.      I   represented  the 
government  in  post-trial  motions    and  sentencing   after  the 
defendants   plead  guilty   to  lesser  related   charges. 

(3)      Pe op le    V.    Stark,   et   al  Corona  Municipal  Court,    Nos .    1651, 
et   seq.  ;   Judge   William  Mortland; 

Opposing   Counsel:      Dean   Pc'l,    Esq.    -   Address    and  telephone 
number  unknown. 

In   1969    and  1970,    as    City    Attorney    for  the    City   of  Norco,    I 
prosecuted  the    owner  of   a  bar  in   the    City   of  Norco,   his 
managers    and  approximately   thirty  entertainers    and  dancers 
who  were   engaged  in   topless-bottomless   dancing  in   the   bar  in 
Violation   of  said   City's    Ordinance   prohibiting  such  entertainment. 
After  approximately    five   trials,   the    remainder  of  the    defendants 
pleaded  guilty.      The    constitutionality   of  the    Ordinance   was 
challenged  in   the   trial  court    and  the   Appellate   Department  of 
the    Superior  Court   of  the    County   of  Riverside. 

In  each   of  those    Courts    I  represented  the    People    and  defended 
the    constitutionality   of  the   Ordinance.      In  each   Court   the 
constitutionality   of  the   Ordinance  was    upheld.      The   Fourth 
District   Court   of  Appeal,    Division   Two,    denied  a   transfer  to 
it.      The    defendant  then    filed  an   action  in   the   U.    S.    District 
Court,    Central  District   of  California,   entitled   Stark   v.    Claric. 
No.    71-12222-WMB,    continuing  to   challenge   the    constitutionality 
of  the    Ordinance,    and  requesting   an  injunction    against    the   Judge 
of  the    Corona  Municipal  Court,    the    Sheriff  of  Riverside    County, 
and  myself   as   the   City's    attorney   from  enforcing  the   Judgments 
of   convlctiOTi   and  sentences    against   the  plaintiff. 

It   is   my    understanding  that   the    case  was    dismissed  in    1976   by 
Judge   William  Matthew   By  me. 

Opposing   counsel  in   the   Federal  action  were: 

Harrison  W.    Hertzberg,   Esq.    (Address   Unknown),    and 

Joshua   Kaplan,    Esq.    9171  Wllshlre   Blvd. 
Penthouse,    Beverly    Hills,    Ca.    90210 
Telephone    No.     (310)  2  78-1920. 

(4)      Henry   J.    Kokosenski   v.    Ttie   Cities   of  Corona   and  Norco, 
Riverside    Superior  C  ourtrTIosT~ITJ7Tn~anTTU?FFTjjiia6e 
Robert   Dauber; 

Opposing   Counsel:      Linus   Flke,    Esq.    56'45   Roane   Dr., 
Oceanside,    Ca.    92056,   Telephone   No.    (6lO)   9'<l-22'»0. 
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In    1971    and   1972    I   represented  both    the    Cities    of 
Corona  and   Norco    against    a   challenge    to   both    Cities' 
Ordinances    regulating  the   installation   of   on-site 
regenerating  water  softeners.      Plaintiff  was   engaged 
in    the   business    of   renting   and   installing   such    softeners 
in   the    two  Cities.      The   operation    of  the   softening 
units    caused   a  heavy   salt   content   to  be    discharged  into 
the    City    of   Corona's    sewage    system,    and   ultimately 
distributed   from  the    City's    sewage    treatment   plant    as 
effluent   to   the    underground  water  basin   of  the    Santa  Ana 
River.      The   salt    content    constituted  pollution   of  the   basin. 

Plaintiff  sought    an   injunction    against   the    Cities    from 
enforcing   those    Ordinances    against   him.      As    City    Attorney 
I  was    the    litigating   attorney    from  the    initial  pleading 
stage    through   the    final   disposition   by   a  permanent 
Injunction   in    favor  of  both    cities.      This    representation 
Included  a  two   day    contested  hearing. 

These    cases   Involved  novel  questions    of  constitutional  law 
and  required  preparation   of  lengthy   points    and   authorities, 
voluminous   affidavits   by   engineers    and  scientific    data 
and   analysis.      After  the   material  was   presented  to   the 
Court   it    denied  a  preliminary   injunction.      The   plaintiff 
eventually   stipulated  to  an  Injunction   against  him  from 
selling   and  renting  said  softeners.      This   was   the    first 
litigated  case   in   California   concerning  the   power  of  cities 
to   regulate   the    installation   of  such   units,    and  was    of 
Interest   to  many   city   attorneys    and   county    counsels 
throughout   the   state. 

5.  David  A.    Tunno,    Contestant   v.    Victor  V.    Veysey ,    Contestee, 

in   the   United  States    House   of  Representatives,   before   the 
Subcommittee    on   Elections   of  the    House    Committee    on 
Administration; 

Opposing  Counsel:    Best,    Best    &   Krleger  by   James    Krieger 
(Deceased)    and  William  R.    DeWolfe,    3750   University   Ave., 
Riverside,    Ca.    92502,    Tel.    No.     (909)  686-1450. 

In   1971   I   represented  David  A.    Tunno,    the    unsuccessful 

Democratic   candidate    for  election   as   a  member   of  the 

House    of  Representatives    of  the   United  States,    38th 

Congressional  District,   State    of  California,   In  his 

contest   of  the   election   of  Victor  Veysey,    the   Republican 

candidate.      Ihe    contest  was   based  on   the   wrongful  act  of 

the   Riverside    County   Elections    Supervisor  cancelling  the 

affidavits    of  registration  of  approximately   ten   thousand 

qualified  voters    In  Riverside    County   under  Section  225 

of  the    California  Elections    Code.      Contestant   contended 

that   the   section  was    unconstitutional   as   a   contravention 

of  the   equal  protection    clause    of  the   Fourteenth   Amendment 

to  the   United  States    Constitution.      He    further  contended 

that   if  the   section  was    constitutional,    the    Supervisor 

did  not    follow  the   mandatory  procedural  steps    for  cancellation. 
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After  a  hearing  before  the  Subcommittee  on  Elections  In 
Washington,  D.  C.  ,  the  case  was  dismissed.  Unfortunately^ 
the  case  was  dismissed  without  the  Committee  addressing 
the  constitutional  questions,  which  were  the  basic  Issues. 
Counsel  to  the  Subcommittee  on  Elections  and  the  Committee 
of  the  House  Administration  were  "Riomas  Shelton  Foster  and 
John   T.    Walker. 

My    representation   of  Mr.    Tunno  began  with    the   preparation 
and   filing   of  the   petition   asserting  the    contest   through 
the    contested  hearing.      I  prepared  and   filed   lengthy   points 
and   authorities    after  personal    research    of  the   supporting 
facts    and   law. 

(6 )      Public   Employees    Association  of  Riverside    County    v.    City    of 

Corona,    Riverside    Superior  Court.    No.    97129;   Judge   John   Neblett; 

Opposing  Counsel:    Reid,    Babbage    &   Coll,    by    David  Moore,    Esq., 
3680    Lemon   St.,    Riverside,  Ca.    92502-1300.    Tel.    No.     (909)   682-1771. 

In    September,    1969,    I   represented  the    City    of  Corona   concerning 
the   Interpretation  of  the   Meyer-Mi  11  as -Brown   Act.      The   plaintiff 
claimed  the    Act    required  the    City    to    formally    recognize    it    as 
the   employee   organization   representing  the    City's    employees. 

I    filed  a   demurrer  for  the    City    and  argued  that   the   Intent    and 
proper  construction  of  the  newly   enacted   law  was   to    allow   the 
City   the    discretion   to  determine  which   public  employee   organ- 
ization it   should   formally   recognize.      The    demurrer  was    sustained 
and  the    case   was   eventually    dismissed  by   the  plaintiff. 


This    case   was    of  great   interest   in    1969   to   city    attorneys    in  j 

California  since   it    constituted  the    first    ruling  by    a   lower  | 

court    as    to   the   meaning   of  a  significant  provision   of  that    Act.  ' 

(7)      United  States    of  America  v.    Higgins .    U.      S.    District   Court,  | 

Central    District   of   California,    Judge    Irving   Hill;  j 

» 

I   do  not    recall   opposing   counsel's   name. 

In    1966,    as    an   Assistant   United  States    Attorney,    I  prosecuted 
a   four-day    trial   of  the    defendant    (who  was    listed  on   the   FBI's 
top   ten   list   of  wanted   criminals)    for  robbing  a  bank.      The    case 
involved  many   evidentiary   problems.      'Hie    defendant  was    convicted 
and  ultimately   sentenced  to   twenty  years   in  prison. 

I  was   the   sole   prosecutor  and   represented  the    government   from 
Indictment   through  sentencing. 
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8.  DeBottarl,    et    al.    v.    Me len de z .    Fourth    District    Court 
of  Appeal,    Division    Two,    ^    Civil    13659    (Riv.    Sup.    Ct.^ 
No.    lOT^SQ);   Justices    Tamura,    Kaufman   and  Whyte ,   by 
assignment; 

Opposing   Counsel:    Fred   Okrand,    John   D.    O'Laughlin, 
Jill   Jakes,    and  Daniel   C.    Lavery,    18751  Ventura   Blvd. 
Ste.    208,    Tarzana,    Ca.    91356,    Tel.    No.     (8l8)    708-81II. 

This    case   involved  a  petition   for  writ   of  mandate   by 
three    recalled   City    of  Norco   Councilmen.       Ibey   wanted   to 
be    candidates    in   the   March,    1973,    general  municipal 
election   and,   therefore,    challenged  the    constitutionality 
of  Section   27521   of  the    California  Elections    Code,   which 
disqualified  recalled   city    councilmen    of   a  general   law 
city   from  being   candidates    for  such    office    for  a  period  of 
one  year  after  their  recall.      The   petition  was    denied  by 
the   Riverside    Superior  Court.      The    constitutional  issue 
was    one    of  first   impression   in   the   State. 

I  prepared  the   Appellee's   brief  and   argued  the    appeal  in 
defense   of  the    constitutionality   of  Section   27521.      On 
January   28,    1975,    the   Appellate    Court   issued  its    opinion 
and  in   a  2   to   1    decision    declared  Section   27521 
unconstitutional,   but   affirmed  the    Superior  Court's 
order  denying  the   petition   for  mandate. 

9.  Home    Gardens    Sanitary   District   v.    City   of  Corona,    Riverside 
Superior   Court,    No.    9  BO  48;    Judge    Robert    Dauber; 

Opposing  Counsel:    Clayson,    Stark,   Rothrock   &  Mann  by 
George   Grover,    353  East   Olive    St.,    Corona,    Ca.    91719, 
Tel.    No.     (909)    737-ll'*6. 

This    case    involved  many   controversial   and  complex  issues 
of   law   and  fact   and  required  the   testimony    of  expert 
engineering  and  accounting  witnesses.      The   basic  issue 
was   the   meaning  and  intent    of  a  Sewer  Service    Agreement 
between   the   City    of   Corona   and  the    Home   Gardens    Sanitary 
District.      The   trial  was    approximately    five  weeks   in 
length   and  established  the   specific   interests    of  the 
District   in   the    City   of  Corona's  new  sewage   treatment 
plant   and  outfall  sewer  line    and  the    amount   of  money   It 
had  to  pay   the    City    for  such   interest. 

As    City   Attorney    I  represented  the    City    from  the   outset 
of  the    litigation   through   Judgment. 

10.      M.    Delbert   Lobb   v.    Joyce   Rogers   et   al.    Riverside    Superior 
Court,    No.    11126'4;   Judge   Crandall; 

Opposing   Counsel:      David  Jacobsohn,    Esq.    (address    and 
telephone   No.    is    unknown). 

I   represented  plaintiff  who,    as   the   Superintendent  of 
the   Alvord  Unified  School  District,    filed  an   action   to 
restrain   the   governing  board  of  the   District    from 
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violating  his    rights   to  procedural  due   process    and   a  ^ 
public  hearing    under   the    Ralph   M.    Brown    Act.      The 
board  wanted  to  terminate   the    Superintendent's 
employment.       This    case    involved  novel   issues    re_  the 
rights    and  duties    of  a  school   district   superintendent 
under  the    Education    Code,    the    due   process    clause    of 
the    United   States    Constitution    and  his    four-year 
contract  with   the   District.      The   trial  judge    denied 
the   preliminary   injunction   and  the    case   settled. 

19.      Legal  Activities:      Describe   the   most   significant    legal 

activities   you  have   pursued,   including  significant   litigation 
which   did  not  progress   to  trial   or   legal  matters   that    did 
not   Involve    litigation.      Describe   the  nature   of  your  parti- 
cipation  in   this   question,   please    omit    any   information 
protected  by   the    attorney-client  privilege    (unless   the 
privilege   has   been  waived). 

My   most   significant   legal  activities  have   been  participating 
for  the   past    I8  years    as    a  trial  judge   and  Appellate   Justice 
in   the    California   court   system.      I  have  earlier  noted  ten 
significant    cases    in  which   I  was   involved  as    a  trial  attorney 
and  ten  most   significant   appellate   opinions   of  which   I  was 
the    author. 

One   significant  piece    of   litigation  over  which    I  presided 
for  six  years    (1984-1990)   was   the    "Stringfellow   Acids    Pit" 
case    in   the    Superior  Court  of  Riverside   County.      This    is 
reputed  to  be   the    largest    and  most    complex  toxic   tort 
litigation  in   the   United   States   involving  a   commercial 
chemical  waste    dump   site.      As   trial  judge,    I  was   involved 
in   the   pleading,    discovery    and   law   and  motion  phases   of  the 
case.      After   I  was    appointed  to   the    Court   of  Appeal,    the 
case   was    assigned  to  another  judge  who   recently    completed 
presiding  over  the   seven  month  jury   trial  as   to  the    first 
seventeen    test   plaintiffs.      The    case   is   Newman  et    al  v. 
Stringfellow  et    al.    Riverside    Superior  Court   No   16599'*. 

As   noted   in   the   answers   to  question   9,    I  have  been   actively 
involved  during  my    legal   career  in  judicial   and   legal 
education,    as    a  teacher,    lecturer,   panel  member,   seminar 
leader  and  teacher  at   California  Southern   Law   School. 

Listed  below   are   the   addresses   and  telephone  numbers   of  ten 
attorneys    or   former  attorneys    (now  Judges)  who  have  had 
contact  with  me    in  my   former  position   as    a  state    court 
trial  Judge  : 

1.        Judge   Richard  G.    Van  Prank    (909)  275-l'*08 
Riverside    County    Superior  Court,   Dept.    8 
40  50   Main   Street 
Riverside,    Ca.    92501-3703 
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2.  Judge    Brian    S.    McCarvllle    (909)    387-4220 
San   Bernardino    Superior  Court,    Dept.    H 
351  No.    Arrowhead  Ave. 

San   Bernardino,    Ca.    92^115-0240 

3.  Ms.    Jane    Carney    (909)   682-6500 
3801   University    Avenue,    Suite    650 
Riverside,    Ca.    92502 

1.      Mr.    Terry  Bridges    (909)    682-2760 
3750    University    Avenue,    Suite    240 
Riverside,    Ca.    92501 

5.  Mr.    William  Shapiro    (909)    888-0102 
432    No.    Arrowhead   Ave. 

San  Bernardino,    Ca.    92401 

6.  Mr.    Vincent   Nolan    (909)    788-1747 
3877   12th    Street 

Riverside,    Ca.    92501 

7.  Mr.    Don  Brown    (909)    888-1733 
290   No.    "D"  St.,    Ste.    901 
San  Bernardino,    Ca.    92  401 

8.  Mr.    David  Moore    (909)   682-1771 
3880    Lemon    St. 

Riverside,    Ca.    92502-1300 

9.  Mr.    Thomas    Caselli    (415)    391-3700 
505    Sansome    St.,    Suite    I80O 

San  Francisco,    Ca.    94111 

10.      Mr.    John   Grasberger   (619)   231-1058 
600   West   Broadway,    Suite    I8OO 
San   Diego,    Ca.    92101 
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II.       FINANCIAL   DATA   AND    CONFLICT   OF    INTEREST    (PUBLIC) 

1.  List  sources,    amounts    and  dates    of  all   anticipated  receipts 
from  deferred   income    arrangements,   stock,    options, 
uncompleted   contracts    and   other  future   benefits   which 

you  expect   to   derive    from  previous   business   relationships, 
professional  services,    firm  memberships,    former  employers, 
clients,    or   customers.       Please    describe    the    arrangements 
you  have   made    to  be    compensated  in  the    future    for  any 
financial  or  business   interest. 

I   am  a  member  of  the    California  Judicial   Retirement   System. 
If  I   am  appointed   as    an   Article    mJudge ,    I  will   retire    as 
an   Associate   Justice    in   the    State    of  California   and  become 
entitled   under  California  Government    Code    Section    750  33.5 
to  payment   of   retirement  benefits   when   I   reach   the    age    of  64. 
However,    Section    75033-5    does   provide   that   any   such   benefits 
are    reduced  by    the    amount   of  any   salary   or  retirement  benefits 
a   retiree    receives    from  a   "lucrative    office"   under  the 
United   States   within   the   purview   of  section    7   of   article   VII 
of  the    Constitution. 

2.  Explain  how  you  will   resolve    any  potential    conflict    of  interest, 
including  the   procedure  you  will   follow  in   determining  these 
areas    of   concern.      Identify   the    categories    of  litigation   and 
financial  arrangements    that    are    likely   to  present   potential 
conflicts-of- interest   during  your  initial  service   in   the 
position   to  which   you  have   been  nominated. 

If,    in    any    case    over  which    I  preside,    there    appears   to 
be    a  potential   conflict  of  interest   involving  my   personal 
financial   interests   as    to   any  party   litigant   or  particular 
issue,    I  will    disclose   ny    financial  interest   to   all  parties 
and   their   counsel.      I  will  then   advise   them  whether  I  believe 
in   good   conscience,    such   interest  would  cause   me  not   to  be    an 
Impartial    and   fair  Judicial  officer  In   the    case.      If   I   did  not 
believe    I   could  be    fair   and  in?)artial  because    of  such   interest, 
I  would  excuse   myself   from  the    case.      If  I  believe    I   could  be 
fair  and  impartial  in   spite    of  such   interest,    I  would  so  inform 
the   parties    and   counsel.      "Hien   I  would  ask  them   for  comments. 
If  any    one    of  them  expressed  opposition  to  my    continuing  to 
preside    over  the    case   because    of  such   interest,    I  would  carefully 
listen   to   their  argument   and  seriously    consider  it  before   making 
the    decision  whether  to   recuse   myself.      If  I   did  not    do  so,    I 
would  state   my    reasons    on  the    record  to   all  parties    and   counsel. 

I  have  no   financial   arrangements   that   are    likely   to  present 
potential   conflicts   of  interest    during  initial  service    as    a 
District   Court   Judge.      During  ny   service    as   a  District   Court 
Judge,    I   intend  to    follow   the   guidelines   of  the    Code   of 
Judicial   Conduct  whenever  I   am   confrcaited  with    a  possible 
conflict   of  interest. 

3.      Do  you  have    any   plans,    commitments,   or  agreements    to  pursue 
outside   employment,   with   or  without   compensation,    during  your 
service   with   the    court?      If  so,  explailn. 

No. 

-   22   - 
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U   S   SENATE  -  COMMITTEE  ON  THE  JUDICIARY  -  QUESTIONNAIRE  FOR 

jd&iciAL  Nominees  (coNTiNUEgyi 

H .      List   sources    and   amounts    of   all   Income    received  during  the 
calendar  year  preceding  your  nomination   and   for  the    current 
calendar  year,    including  all   salaries,    fees,    dividends, 
interest,   gifts,    rents,    royalties,    patents,   honoraria,    and 
other  items   exceeding   $500   or  more    (if  you  prefer  to   do  so, 
copies   of  the    financial    disclosure    report,    required  by   the 
Ethics    in   Government   Act    of  1978  may   be   substituted  here.). 

See    the    Financial  Disclosure   Report,    dated   April  26,    199'^, 
which    I  have   submitted  to  the   Judicial   Ethics    Committee, 
Administrative   Office    of  the   United  States    Courts.      A   copy 
is    attached. 

5.  Please    complete   the    attached   financial  net  worth   statement 

In   detail   (Add  sdiedules    as    called  for).      See    attached  Financial 
Net   Worth   Statement  with   Schedules. 

6.  Have  you  ever  held  a  position  or  played  a  role   in   a  political 
campaign?     If  so,  please   Identify   the  particulars    of  the 
campaign,   including  the    candidate,    dates    of  the   campaign, 
your  title    and  responsibilities. 

No. 
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FINANCIAL  DISCLOSURE  REPORT 


Report   Raqulrsd   b)*  Um  EUile* 
H«torm  Act    o:    1965,    Pub.    L.    Me. 
101-194,       Hm^tbmz    30,    1989 
lb   U.S.C.&.    App.    6,    fSlOl-112) 


1.  P«r«oD  R«porclog   (Last  naaa,    first,   Blddie  loltiAl) 

Tijrilr.,  Robert  J. 


2.    Coun  or   Org«nl.K«tion 

U.   S.  District  Court,  Central 
"Istrict  of  California 


S,   DAt«  ot  Itaporr 


;toril  26.   199^ 


4.  Tlt.l»   (Arrlcle  III  ^udg»s  Indicate  active  or 

••nlor  etatus;  Hagiatxate  ludgaa  indicate 
foil-  or  part-tlae) 

Nominee  for  Article  III  judge  vacanc/ 


Report  Type  (check  appropriate  type 
X  nomination.  Date y3,Pjt_i  /  SL^  /99¥0 

Initial       Annual       Ploal 


6.  Reporting  Period 


1993 


anuary  1 
throu^i 
April  16,  1991^ 


7.  CbAAbVT*  or  Otticm   Addr»«» 

303  Wsst  5th  Street 

San  Eemardino,  C^.   gS'fOl 


e.  On  the  baala  of  the  Intomatlon  contained  In  tbla  Report,  It 
Is,  iQ  By  opinion.  In  compliance  vltli  applicable  leva  and 
regulation*  _^___ 


Ravletflng  Officer  Signature 


IMPORTANT   NOTES:     The  instructions    accompanying    this  form  must  be  followed.    Complete  «1I  ports, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign    on  last  page. 


I.     POSITIONS.     (Reponing  individual  only,  see  pp.  7-8  of  Insinictions.) 

POSITION  NAMF  OF  ORGANIZATION/ENTITY 


S 


NON£       (Ho  raportAbla  poalrlona) 


II.     AGREEMENTS.     (Reporting  iDdividual  only,  see  p.  8-9  of  Instnictions.) 
DATE  PARTIES  AND  TERMS 


H 


NONE       (Ho  raporubla  «gr*«Mnu) 


III.     NON'-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  9-12  of  Instrtictioni.) 


DATE 
(Honoraria  only) 


SOURCE  AND  TYPE 


I  NONE       (Vo  r«pertat)l«  DOD-lnvaatBMit  Ineoa*) 

i/l/92  -   Vl6/9^        State  of  California  -  Salary  for  Judicial  services 


1/1/92  -  4/16/9^         Srate  of  California  -  Public  Qiplcyees;  Retirement 
3/stem  -  Retirement 


GROSS  INCOME 
(youn,  not  spouse's) 


S  271,533-26 

$. 

$, 

$. 

S 


1,668.07 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


■!•■•  Of  Parson  Rapoixlng 

FjDbert  C.   Timlin 


D«t«  of  toport 

toril  26,  199'* 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.    See  pp.13-15  of  Instructioiis.) 


n 


SOURCE  DESCRIFnON 

NONE       (No  flocb  r«portAbl«  r«labar*aa«nts  or  gifts) 

Exenpt 


V.     OTHER  GIFTS.     (Indades  those  to  spouse  and  dependent  children;  use  the  parentheticals  *(S)'  and  '(DC)*  to 
'"""  "'        '*"  >    J -^  1  depei 


indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.15-16  of  Instructioas.) 


n 


SOURCE 
NONE       (Ho  such  raporubl*  gitta) 


DESCRIPnON 


VALUE 


VI.     LIABILrTIES.     (includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)'  for  separate  liability  of  spouse,  VJ)*  for  Joint  liability  of  reporting 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.    See  pp.l6-18  or  Instructions.) 

VALUE    CODE* 


n 


spouse,  I 
CREDITOR 

NONE       do  rspozxatlo  llaDllltlM) 


dependent  child.    See  pp.1 
DESCRIPTION 


Dorot.hy  I.    Jost 


Perscnal  Loan  secured  bv 
pereaiel  reslctenoe  (j) 


•  VALOZ  CODES:        J  -  SIS, 000  or  1M>  K  -  SIS, 001  XO  SSO,000  L  -  SSO.OOl  «o  «100,000         M  •  tlOO,001  to  t2S0,000 

■  -  $250,001  to  SSOO,000       O  -  «S00,D01  to  $1^000,000       P  -  HOI*  tHu  «1,000,000 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


N«aB    o!    Parsor.    Kaport.4.n; 

Robert  J.   Tir±Ln 


Dat*:    o!    haport 

April  26,   l??t 


VII.    INVESTMENTS  and  TRUSTS  -  income,  value,  transactions,    anciudes,  those  or  spouse 

and  dependeot  children;  see  pp.  lft-27  or  Instructions.) 


(Including  cruat  ««a«ra) 

Indloax*.   wbars  appllc«bX»,    ownar  of 
UM  «a»«t  Ipy  ualjag  zif  paranuiaiAcal 
'IJ)'   tor  joint  »ni«rabip  of  raport- 
lag  lodivlattal  anc   apoaaa,    -(S)^   lor 
aaparaxa  omMrablp  t^  apouaa.    ^fDC)" 
lor  onicraiap  by  aapandast  ciiild. 

Flaoa  •rZI*   afrar   aach  aaaat. 
■xa«pt  ir»  prior  dlscloaura. 

B. 

Zocona 
during 
raportlng 
pariofl   " 

c. 

Oro««    value 
•z  wnC  o: 
raportlng 

D. 
TraAMictlooa  during  rwponXag  period 

Exenpt 

(1) 

tot., 

(»-B) 

(21 

Twic  or 
lata) 

ti) 

(j-p) 

12) 

Valiia 

Hatnod^ 

Coda' 

(B-X) 

■«rg«r, 
rvdntp- 

It  l)0^  axampt   tram  dlscloaur*                1 

HontD- 
Day 

(3) 

Valoa, 
coda' 
(J-P) 

Cats, 

Code^ 
(A-B) 

Ideotiiy  c£ 
touyar/Miiier 
(11   privar* 
rrao»*cilocj 

NONE     (Ho  raportabla 

liii  1— 1 ,   aaaata ,   or 

Ex^ 

mot 

iconmon  stock 
Be]]   .South 

A 

Div. 

J 

T 

2conmon  stock 
Beneficial  Corporaticn 

fl 

II 

II 

^conmcn  stock 

^ 

„ 

V. 

Tl 

'coruiDn  stock 

A 

II 

K 

11 

'conmon  stock 

A 

,, 

,T 

M 

'coinncn  stock 

'.==;tTiian    rVipmir'a] 

£ 

It 

, 

tl 

'coiimai  stock 

Ffl=;tm3n    Kndak 

t 

ft 

.T 

tt 

'cornTcn  stock 
-.yYnn   nnrprimt-.l  m 

p 

t1 

V 

., 

'conmcn  stock 

A 

„ 

T 

It 

ifcormicn  stock 
General  Motors    (E) 

A 

n 

,T 

M 

^^comncr  stock 

T.iihn    on    CTpnT^i-l^-n 

D 

„ 

K 

It 

12  conrion  stock" 

Occidental  Petrole'-rr. 

A 

11 

J 

„ 

13  coimcn  stocK 

Ffeople's   Enenr\'  Cory. 

ft 

It 

tl 

1*  conmcn  stock 

Potomat^   Klprt.rnr   =-iu«=>y  r.r 

A 

ti 

,T 

It 

^'  conmcn  stoa: 

.. 

K 

II 

i«  conmcn  stoi^ 

A 

It 

,T 

„ 

It 

19 

1 

20 

1  Iseoaa/ealii  Coteai        k-Sl,000  or  laaa                    B-Sl.OOl  to  S2.SO0                    C-S2.:01  to  S.OOO                      O-Si,001  to  $15,000 
rsaa    Coi.    Bl    t    D41         E-515.001    to   550,000             F-SSO.OO;    to    SIOO.OOO                e-SlOO.OOl    to   SI    000   000        B-nora   thao    })    000.000 

!  v.lu.  co<iaa':                  J-sl^hra5"or  laai               K-hsliii  to  {56,665             1,.5!,6,661  to  5166.661            (,-{166.661  to  {556,666 

I6«a    Col.    Cl    A    03)         H-5250.001    to    5500. 000        0-5500,001    to    51,000,000        P-Mora    tlJan   51,000,000 

5  Valna  Matiioil  toaaa:      0-Appraiaal                              K-tort   (rMl  aatata  only)     S-*aaaa*Miit                                IWUab/Martat 

(»aa  Col.    C2)                    U-Book  Valua                              v-ochar                                              K-Satlaatad                                                                        ■,.■.■". 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


Robert  J.   Timlin 


April  26,   199t 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS,    (indicat.  part  or  Report.) 


iX.    CERTIFICATION. 

In  compliance  with  ibe  provisiou^  of  2S  U.S.C  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Comminee  on 
Judicial  Activities,  and  to  tbe  best  of  my  knowledge  at  the  lime  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  repon  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (indoding  information  pertaining  to  my  spouse  and  minor  or  dependent  diOdren, 
if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  i-^y  information  not  reponed  wis 
withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

1  further  certi^'  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reponed  are  in  compliance  with  the  provisions  of  S  U.S.C.A.  app.  7,  §  501  et  seq.,  5  VS.C.  §  7353  and  Judicial  Conference 
regulations. 


Signature 


^ 


/j^J^.ti 


D«e  4>^;/^z  /^"^ 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT 
MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  UACA.  APP.  6,  S  104.  AND  18  U.S.C  S  1001.) 


FILING  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to: 


Judici:.!  Pthi'-t  Commitue 
Administrative  Office  of  the 

United  States  Couns 
Washington,  DC  20S44 
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RNANOAL  STATEMENT 
NET  WORTH 


Provide  1  compleie.  current  nninclil  net  wonh  luwment  which  iiemiKi  In  detiJ 
til  aiSf  1$  (IncludLig  bink  jceounu.  real  e$uie.  lecuritief.  truiis.  investmenu.  tnd  other  fmanciil 
holdings)  »U  liabUibes  (Including  debu,  mongige*.  loins,  ind  other  fminciil  ebUgitioni)  of 
yourself,  your  spoute.  ind  other  immediate  nwmben  of  your  household. 


ASSETS 

UABOJTTU 

Coh  BO  htri  «irl  in  b«nii 

1,06^ 

00 

Neiu  p>/ib:<  Is  banb-MOtfid 

9- 

i)0 

_ 

U.S.  Cevtmstnt  wcuridn--*d^ 

0 

00 

Holu  pi^itU  Is  b4Ala-«uu«cu.n4 

0 

00 

Uiua  ttcutiaci-tii  KhtiiiU                     17 

2,250 

76 

NeUi  ptytbU  Is  n^io'v* 

0 

00 

Unliitcd  KCiritic>--tdd  >ch«djl« 

742 

■^n 

Nsui  piyibk  Is  eiktn 

a~ 

-OXL. 

AecounU  tnd  neui  lect'iviblc; 

AcMunU  Uii  biU(  du* 

Q... 

00  . 

Dm«  tntn  itUli'ii  and  bitiyit 

970 

00 

Unptld  iMsnM  tu 

0 

op 

Put  bom  olhtfi 

0 

00 

Olhiu  wiptjd  ui  tnd  inUnil 

0 

00 

Doubtful 

0 

00 

Kcil  <iuu  n>on(ttt(  ptxiblc-tdd      .  , 

Khtdlll*                                                                 '^  ' 

,060 

74 

KtU  C4l«lc  ewnc4--«dd  ich*^!«                    gg 

8,800 

00 

CItuid  swnmct  and  slhtr  titiu  pty. 
•bb 

0 

00 

lt««l  «tule  mocttuo  iKfivikk 

0 

00 

Olher  dcbu~itcnut«: 

Auloi  uii  ether  pcnooi:  prepely                  1 

H,500 

00 

Hew  Yoric    Life    Ins.    Co. 

1100 

00 

Cuh  vt]\K-LI«  iniurvic*                               ^ 

1,37'< 

00 

1 

etropolltan   Life    Ins. 

2991 

61 

Oihcr  U4:i>-i'xnilu:      sgg    attache c 

sched 

ule 

19 

).73'J 

l\^ 

# 

ToUl  StbSitiM                                  3^ 

.152 

35 

Net  Wot*                              1,2'iT, 

,282 

30 

TouiAiMU                                   1,2  7 

),43H 

60 

Teulb>bmii«iiMM»«4    1,2  79 

,•^3^ 

60 

CONTTNCENT  UABnJTIES 

CEMAAL  roTOILMATION 

As  eodoriu,  tt>m»ka  or  {uuulor 

0 

00 

Arc  tny  UMU  |4c<S|*d7  (Add  tcM. 

No 

Os  Uuei  or  oonbtcit 

0 

30 

Am  yott  defcDdtnl  Ir.  uy  lolu  or  l<til 
•cdonit 

No 

L((d  aUflU 

0 

30 

Hiv*  you  c«cr  tdua  bwibupietl 

No 

Previflon  for  T*itni  Incomt  Tu 

0 

)0 

OtfMr  tpttUi  «<U 

0 

50 

^,^ 

„_= 

__ 

_ 

1181 


SCHEDULE  OF  LISTED  SECURITIES  ON  NEW  YORK  STOCK  EXCHANGE^ 
AS  OF  MAY  1.  l^^'^l 

No.  of  Shares  Stock  Value 


1 

Atlantic  Richfield 

$ 

190 .  75 

^5 

Bell    South 

2,739.38 

50 

Beneficial   Corporation 

1,900.00 

1 

Beneficial   Corporation    (preferred) 

1 

59.25 

4  80 

Bristol   Meyers    Squibb 

25,860.00 

HUH 

CPC   International 

21,423.00 

50 

Columbia  Gas    System,    Inc. 

1,412.50 

25 

Eastman    Chemical 

1,112.50 

102 

Eastman    Kodak 

4,233.00 

608 

Exxon 

38,228.00 

178 

General  Motors 

10,101.50 

32 

General  Motors    (Class    E) 

1,0  80.00 

8 

General  Motors    (Class    H) 

2  85.00 

450 

Mobil   Oil   Corporation 

35,212.50 

2  80 

Occidental   Petroleum  Corporation 

4,970.00 

125 

Peoples    Energy 

3,875.00 

84 

Potomac   Electric 

1,942.50 

378 

Southwest   Bell 

15,687.00 

79 

Washington   Gas    and  Light 

3,051.38 

$172,250.76 

SECURITIES 

UNLISTED   (TRADED   ON   NASDAQ)   -    NATIONAL 

MARKET 

SYSTEM,    AS 

OF  MAY   1,    1994: 

20 

Space   Labs   Medical,    Inc. 

$457.50 

20 

Advanced  Technology   Laboratories, 

Inc.    285.00 

$742.50 
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ITEMIZATION   OF   OTHER   ASSETS: 

Hotisehold  furniture    and   furnishings  $15,000,00 

American    Airline    Debenture  95.00 

Keough    Plan  with    American   Bar  Association 
members   Retirement   Program    (as    of  12/31/93)        7^,971.01 

IRA   accounts    in   Wells    Fargo   Bank    in 
Riverside,    California 

Robert  (as    of   12/31/9  3)  5,697.87 

Caroline  (as    of   12/31/93)  1,177.95 

California  Public   Employees    Retirement 
System  pension  (per  month)  61.00 

Member  of   California  Judge's    Retirement    System  -    l8  years, 
2   months   service   -    value    of  judicial  retirement  entitlement 
unknown,   but    as    of  6/30/93,    I  personally  had   contributed 
$102,731.57. 
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SCHEDULE   OF   REAL   ESTATE   OWNED : 


Personal    residence    at   659   West    Hacienda  Drive 

Corona,    Ca.    91720,    Lot   6,    Tract    2322,    Map    Book 

0^3/070    in   Recorder's    Office    of   FJ.verside    County, 

California.  $150, 000. 0( 

^7.9+  acres    of   undeveloped   land  owned  by   my 

wife,    Caroline   -   Tract   2   on   Route   6  7^   in 

Fauquier   County,    Warrenton,   Virginia, 

Assessor's    Parcel  No.    699^-^7-6  359.  $7l8,800.0( 


REAL   ESTATE   MORTGAGE   PAYABLE 


We    (my   wife    and   I)    are   promissors    on    a  promissory 
note   payable   to  Dorothy    I.    Jost    in   the    amount   of   $32,000.00, 
secured  by    a   first    trust    deed   on   our  residence.      The   balance 
due    is    $28,060.7^   as    of  May    1,    199^. 
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III.     GENERAL    (PUBLIC) 


An  ethical    consideration    under  Canon    2    of   the    American    Bar 
Association's    Code    of   Professional    Responsibility    calls    for 
"every    lawyer,    regardless    of  professional  prominence   or 
professional  workload,    to   find  some    time    to  participate    in 
serving  the    disadvantaged."      Describe   what  you  have    done   to 
fulfill   thepe    responsibilities,    listing  specific  instances 
and  the    amount   of  time    devoted  to  each. 

I   assisted  the    Catholic  Lay    Board  of  Riverside    County    in 
its    organization   as    a  non-profit    corporation  by   preparing 
its   entire    corporate    organization  papers    (Articles   of 
Incorporation,    By-Laws,   etc.),    and  obtained   for  it    formal 
recognition  by   the    Internal   Revenue   Service    and  California 
Franchise    Tax  Board   of  exemption    from  both    federal   and 
state   income   taxes.      Fifteen  hours    of  legal  services. 

I   assisted  the    Corona-Norco  Family    Young  Men's    Christian 
Association   in   its    organization   as    a  non-profit    corporation 
by   preparing  its   entire    corporate   organization  papers 
(Articles    of   Incorporation,    By-Laws,   etc.),    and  obtained  for 
it    recognition  by    the    Internal   Revenue    Service    and  California 
Franchise    Tax  Board  of  exemption   from  both    federal    and  state 
Income    taxes.      Fifteen  hours   of  legal  service. 

I   represented  the    Corona-Norco   Family   YMCA  in   a  number  of 
legal  matters    during  1973-1975.      30  hours   of   legal  service. 

I   assisted  the   Norco  Activity   Boosters    in   its    organization 
as    a  non-profit    corporation  by   preparing  its   entire    corporate 
organization  papers.      10   hours    of   legal  service. 

In   1973   I   represented  Louis    Lara  Lopez,    an   appellant   In   a 
criminal    case   before   the   Fourth   District    Court   of  Appeal, 
Division   Two.      30   hours    of   legal  services.      In   1971   I 
represented  Ronald  Elwood  as    a  defendant    charged  with   a 
felony    in   the    Riverside    County    Superior  Court.      20   hours    of 
legal  services.      The    latter  two   criminal  matters    involved 
Indigent    defendants    and  were   pursuant   to  Court    appointment 
wherein   I  was    compensated  by   the    Court. 

While    a  student    at   Georgetown  University   Law   Center  In   1958 
and  1959,    I  participated  In   the   school's    legal  aid  program, 
and   assisted   a   court   appointed   attorney   In   the   preparation   of 
the    appellant's   brief  In   the    landmark  search   and  seizure    case 
of  Jones   V.    U.    S.    362   U.    S.    25  7.      50  hours    of   law  student 
service . 

While    in  private   practice   In   the   District    or  Columbia   during 
the   period  June,    I960,    to   September,    1961,    I   actively 
participated  in   the   District   of  Columbia  Bar  Association's 
Legal   Aid  program  and  represented  a  number  of  Indigent 
defendants    charged  with   felonies,    including  Juveniles.      I 
also   represented  several   indigent  persons    in  quasl-J  udlclal 
administrative   proceedings    for  the   purpose   of  determining 
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U      S      SENATE   -    COMMITTEE   ON    THE   JUDICIARY   -    QUESTIONNAIRE   FOR 
JUDICIAL  N6miNKE^    (OoNTINUEb):  ~ 

whether  they    should  be    committed  to    a   government    institution 
as   mentally   incon^jetent.      100  hours    of   legal  services. 

2.  The    American    Bar  Association's    Commentary    to   its    Code    of 
Judicial   Conduct  states    that   it   is    inappropriate    for  a  judge 
to  hold   membership   in    any    organization    that    Invidiously 
discriminates    on    the   basis    of   race,    sex,    or  religion. 

Do  you   currently   belong,    or  have   you  belonged,    to   any 
organization  which   discriminates   -   through  either  formal 
membership    requirements,    or  the  practical   implementation 
of  membership  policies?      If  so,    list,   with    dates    of 
membershi;.      Vftiat  have  you  done    to  try   to   change   these 
policies 

No. 

3.  Is   there    a  selection    commission  In  your  Jurisdiction   to 
recommend  candidates    for  nomination   to   the    federal    courts? 
If  so,    did  it   recommend  your  nomination?      Please    describe 
your  experience   in   the  entire   judicial  selection  process, 
from  beginning  to  end   (including  the    circumstances   which 
led  to  your  nomination   and  interviews    in  which  you 
participated). 

I   am  not    aware    of   any   standing  selection   commission  in 
Riverside    and  San   Bernardino   Counties    to   recommend 
candidates    for  nomination  to  the    federal   court. 

At   the    request  of  attorneys    from  the   legal    communities 
of  Riverside    and  San  Bernardino   Counties    and  with   the 
unanimous   support   and  recommendation   of  the   executive 
committees    of  the    Riverside    County    and   San   Bernardino 
County    Bar  Associations,    I   applied  to  Senator  Dianne 
Feinstein   for  her  recommendation  to  the    President   that 
I  be    appointed  to  one   of  the    four  vacancies    in   the   U.    S. 
District    Court,    Central  District,   California. 

I  was    interviewed  by    a  committee   of  prominent    lawyers, 
justices,    and   laypersons    appointed  by    Senator  Feinstein. 
Next,    I  was    interviewed  by    Senator  Feinstein. 

Several  months    later.    Senator  Feinstein   advised  me   that 
she  would   recommend  to   President   Bill   Clinton  that   I  be 
appointed  to   one   of  the   existing  vacancies    in   the 
Central   District. 

Since    October,    1993,    I  have    completed  questionnaires   submitted 
to  me   by   the   Department   of  Justice,   Federal   Bureau  of  Investi- 
gation   (FBI)    and   American   Bar  Association    (ABA).      I  was   also 
interviewed  by    representatives    of  the   Department  of  Justice, 
FBI   and  ABA. 
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^.      Has    anyone   Involved  in   the   process    of  selecting  you  as    a 
Judicial  nominee    discussed  with  you  any   specific    case, 
legal  issue   or  question  in   a  manner  that    could  reasonably 
be   interpreted   as    asking  how  you  would  rule    on   such    case, 
issue,    or  question?      If  so,   please   explain    fully. 

No. 

5.      Please    discuss   your  views    on   the    following   criticism  involving 
"Judicial  activism". 

The    role    of  the   Federal  Judiciary  within   the   Federal  government, 
and  within   society   generally,  has   become   the   subject   of 
increasing  controversy   in   recent  years.      It  has   become   the 
target    of  both  popular  and  academic   criticism  that    alleges 
that   the   Judicial  branch  has    usurped  many   of  the   prerogatives 
of  other  branches    and   levels    of   government. 

Some    of  the    characteristics    of  this    "Judicial   activism"  have 
been   said  to  include: 

a.  A  tendency   by   the  Judiciary   toward  problem-solution 
rather  than   grievance -re  solution; 

b.  A  tendency   by   the   Judiciary   to  employ   the   individual 
plaintiff  as    a  vehicle    for  the   imposition  of  far- 
reaching   orders   extending  to  broad   classes    of  Individuals; 

c.  A  tendency   by   the   Judiciary   to  impose  broad,    affirmative 
duties    upon  governments    and  society; 

d.  A  tendency   by   the   Judiciary   toward   loosening  Jurisdictional 
requirements   such   as   standing  and  ripeness;    and 

e.  A  tendency  by   the   Judiciary   to  impose   itself  upon  other 
institutions   in   the   manner   of  an   administrator  with 
continuing  oversight   responsibilities. 

Answer:      My    views    on   the    criticism  of  the   Federal  Judiciary 
arise    from  reading  Judicial   opinions,    legal  Journals,    law 
review   articles    and  media    (print   and  electronic)   statements 
regarding  this   perceived  governmental   institutional  problem. 

I   do  not   subscribe   to  the   perception   that   the   Federal   Judiciary 
as    an   institution  has    the    five   tendencies  enumerated  in 
q  ue  s  1 1 on  5 . 

I  believe    the    courts    generally    decide  each    "case    and   controversy" 
before   them  solely   on   the   evidence    and   applicable    law   in   an  effort 
to    resolve    only   the    disputes    involved  in   that  particular  case. 
Circuit    courts    of  appeal  not  only   review   trial    court   decisions 
and  procedures    for  trial  error,   but    also   resolve  matters   of   law 
such   as    constitutional  and  statutory   interpretation.      In   the 
latter  role,    those    courts   have    the    opportunity   to  narrow   or 
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expand  legal  principles,  but  I  do  not  think  that  the  various 
circuits  are  abusing  this  authority  to  encroach  on  the  power 
and   duties    of  the   executive    and   legislative  branches. 

I   recognize   that    certain    circuits   have    developed  so-called 
"reputations"    as   either  liberal  or  conservative   or  mixed, 
regarding   certain    type    issues    that    come    before    them.      But, 
I  am  not    aware    of   any   extremism  towards   either  pole    of  the 
political  spectrum  which  would   cause  national   alarm.      I 
believe   that  we  have    a  proper  balance   between   the 
jurisprudential  philosophy    of  the    Circuit    Court    of  Appeals, 
which   includes   some    degree    of   regionalism. 

Finally,    any   imbalance   in   tendencies  within    circuits    can  be 
handled  by  en  banc  proceedings.      A  disproportional 
disparateness    in   legal   activism   or   conservatism  between 
or  among   circuits    is   subject   to   adjustment  by   the   U.    S. 
Supreme    Court  which   is   the    final   arbiter  as   to  uniformity 
of  the   law. 

In  my    view,    the    Supreme    Court    and  the    Federal    lower  courts, 
which  must    follow   the    constitutional   dictates    of  that    Court, 
demonstrate    a  centrist  point  of  view,    thus    obviating   any    fear 
of   "judicial  activism"   in   a  negative   sense. 
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